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138  if 

G.  H.  Francs,  Administrator,  etc.,  Appellant,  v.  Florbncs        ^^    674J 
MuNBO  and  W.  D.  Mxtnbo,  Appellees. 

Usury:    pabol  ivii«ncb:    variance  op  wirriNG.    It  is  permissiUe  to 

1  show  by  parol  that  one  described  in  an  usurious  loan  contract 
as  the  agent  of  the  borrower  is  in  fact  the  agent  of  the  lender, 
as  in  the  case  of  fraud  in  general ;  and  the  same  is  not  a  vidation 
of  the  rule  forbidding  the  variance  of  a  writing  by  parol  testi- 
mony. 

Usury:    coif missions  or  bonus  to  agent.    One  who  is  given  full 

2  charge  of  the  funds  of  a  nonresident  with  power  to  loan  the  same 
when,  to  whom  and  upon  such  terms  as  he  sees  fit,  and  when 
repaid  to  again  loan  the  funds  and  in  all  respects  deal  with  the 
money  the  same  as  though  it  were  his  own,  is  the  agent  of  the 
lender;  and  an  exaction  of  more  than  the  lawful  contract  rate, 
even  though  the  excess  be  styled  a  commission,  renders  the  contract 
nstirious. 

You  13S  Ia.— 1 
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2  FuANCK  V.  MuNBo.  [138  Iowa 

Appeal  from  PoQc  District  Court. —  Hon.  W.  HtMcHewby, 

Judge. 


Thtjbsday,  March  19,  1908. 

Action  in  equity  to  recover  upon  a  promissory  note 
and  to  foreclose  a  chattel  mortgage.  The  defendants  ad- 
mitted the  note,  alleged  usury  in  the  consideration  therefor, 
and  pleaded  partial  payment.  The  trial  court  sustained  the 
plea  of  usury,  and  after  applying  payments  made  f oimd  plain- 
tiff entitled  to  recover  the  remainder  of  $50.50,  and  to  a 
foreclosure  of  the  mortgage  to  that  extent  The  plaintiff 
appeals. —  Affirmed. 

J.  K.  Macomber,  for  appellant* 

F.  E.  Duncan  and  W.  B.  Broum,  for  appellees. 

Weaver,  J. —  At  the  time  of  the  loan  in  controversy  the 
appellees,  husband  and  wife,  were  in  straitened  circumstances, 
their  household  furniture  and  other  personal  property  being 
incumbered  by  a  mortgage,  which  was  about  to  be  foreclosed. 
Mrs.  Mimro  applied  for  advice  or  Assistance  to  her  neighbor, 
Judge  Miller,  and  he  introduced  her  to  the  plaintiff,  a  money 
lender  and  broker.  There  appear  to  have  been  two  inter- 
views between  the  parties,  the  first  being  on  August  10, 1904, 
and  the  second  on  the  following  day,  when  the  transaction 
was  consummated.  At  first  the  plaintiff  made  some  objec- 
tion to  the  character  of  the  security  offered,  but  finally  agreed 
to  loan  the  appellants  the  sum  of  $350.  In  closing  the  deal 
appellant  prepared,  and  the  appellees  executed  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  three  separate 
documents.  The  first  of  these  was  the  statement  of  the  de- 
sire of  appellees  to  procure  a  loan  of  $363.60  on  certain 
specified  security,  which  statement  was  followed  by  a  clause 
in  the  following  form: 
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I  authorize  G.  H.  France,  as  agent  for  me,  to  negotiate 
for  said  loan,  for  which  I  agree  to  pay  $13.50  cash  in  hands 
as  commission  and  interest  The  lawful  contract  rate  of  in- 
terest that  my  note  bears  for  the  payee  above  described  time 
is  to  first  be  taken  from  the  $13.50  above  described,  and  the 
remaining  amount  to  go  to  G.  H«  France,  my  authorized 
agent,  as  commission  or  pay  for  his  services  for  procuring 
the  loan  for  me  for  said  time,  for  examining  the  securities, 
the  records  of  the  county,  writing  the  papers,  collecting  and 
paying  over  the  money,  and  such  additional  work  and  trouble 
as  he  is  required  to  do  in  procuring  said  loan. 

The  next  paper  was  a  promissory  note  for  the  sum  of 
$363.50,  payable  one  month  after  date  to  J.  K.  Little,  or 
bearer,  with  interest  at  8  per  cent  per  annum  at  appellant's 
office  in  Des  Moines.  Payment  of  this  note  was  secured  by 
the  third  of  the  papers  mentioned,  a  chattel  mortgage  on  a 
list  of  household  furniture,  silverware  and  glassware.  The 
testimony  of  the  appellees,  corroborated  by  that  of  Judge 
Miller,  is  to  the  effect  that  during  these  negotiations  appellant 
made  no  claim  to  be  acting  as  agent  for  another  or  otherwise 
than  in  his  own  right.  According  to  the  statements  of  these 
witnesses  appellant  said  to  them  that  he  could  not  lend  the 
money  at  8  per  cent  but  must  have  $12.50  per  month  instead, 
payable  monthly,  but  mentioned  nothing  about  commission. 
These  terms  having  been  agreed  to,  the  papers  were  made 
out,  and  appellant  paid  over  to  Mrs.  Munro,  or  to  Judge  Mil- 
ler for  her,  the  sum  of  $350.  Miller  did  not  read  the  papers, 
and  Mrs.  Munro,  who  conducted  the  business  for  appellees, 
signed  them,  as  she  says,  without  reading  them,  and  without 
hearing  them  read,  assuming  them  to  be  all  right,  as  she 
was  assured  by  the  appellant;  and  it  was  not  until  a  con- 
siderably later  date  that  appellees  or  Judge  Miller  became 
aware  that  appellant  claimed  to  have  been  acting  as  an  agent 
only,  and  that  die  written  evidences  of  the  transaction  had 
been  made  to  indicate  a  third  person  as  the  real  party  in  inter- 
est It  is  true  appellant  testified  that  he  informed  the  ap- 
pellees that  he  was  acting  as  agent  for  J.  K.  Little,  and  that 
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the  excess  which  he  charged  over  the  lawful  rate  of  interest 
was  his  commission  for  procuring  the  loan;  but  in  this  a 
decided  preponderance  of  the  testimony  is  against  him. 
Though  the  note  is  made  payable  in  one  month,  it  is  very 
clear  from  the  evidence  that  there  was  no  expectation  on  part 
of  either  that  it  would  be  paid  when  due.  At  the  end  of  the 
month,  and  at  the  end  of  each  succeeding  month  thereafter 
down  to  and  including  September,  1906  (with  one  or  two 
slight  variations  in  the  regularity  of  dates  and  amounts), 
Mrs.  Munro  paid  or  sent  to  the  plaintiff  the  sum  of  $12.50, 
and  at  the  time  of  each  payment,  or  very  soon  thereafter, 
appellant  prepared  and  obtained  her  signature  to  a  paper  in 
one  of  the  following  forms;  the  date  of  the  period  of  exten- 
sion being  varied  according  to  the  date  of  the  payment  made, 
but  on  no  occasion  was  the  extension  for  more  than  one 
month: 

G.  H.  France,  Loan  Broker,  Des  Moines,  Iowa*  This 
is  to  certify  that  I  owe  on  my  note  of  $363.50,  made  and 
executed  by  me  August  11,  1904,  in  favor  of  J.  K.  Little, 
which  note  matured  September  11,  1904,  $363.50;  that  I 
have  paid  to  apply  on  the  principal  no  dollars;  that  what 
payments  I  have  made  to  G.  H.  France  from  time  to  time, 
including  payment  made  this  day,  have  been  made  to  him  as 
commission  or  pay  for  his  services  as  my  authorized  agent 
to  procure  loan  and  extension  of  time  on  same  to  February 
11,  1905,  for  examining  the  records  and  securities  at  such 
time  as  he  might  deem  proper,  and  such  additional  work  as 
he  has  been  required  to  do  in  procuring  said  loan  and  ex- 
tension of  time  for  me  to  said  date,  and  interest  due  to  said 
payee  at  8  per  cent,  per  annum ;  that  I  have  no  claim  or  de- 
fense against  said  note,  and  will  pay  the  same  in  full  when 
due ;  that  no  part  of  the  money  paid  is  to  apply  on  the  debt 
due  payee,  except  as  described  above.     Mrs.  W.  D.  Munro. 

G.  H.  France,  Loan  Broker,  Des  Moines,  Iowa.  I  de- 
sire an  extension  of  time  on  my  note  of  $363.50,  made  and 
executed  by  me  August  11,  1904,  in  favor  of  J.  K.  Little, 
which  note  matured  September  11,  1904.  I  authorize  G. 
H.  France,  as  agent  for  me,  to  negotiate  for  said  extension 
of  time  to  October  11, 1904,  for  which  I  agree  to  pay  $12.50 
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as  oommission  and  interest.  The  annual  rate  of  interest  that 
my  note  bears  for  the  payee  for  the  above-described  time  is 
to  be  first  taken  from  the  $ above  described,  and  the  re- 
maining amount  to  go  to  G.  H.  France,  my  authorized  agent, 
as  commission  or  pay  for  his  services  for  attending  to  said 
loan  for  me  for  said  time,  for  re-examining  the  records  and 
the  securities  at  such  times  as  he  may  deem  proper,  and 
such  additional  work  as  he  is  required  to  do  in  procuring 
said  extension  of  time  for  me.  I  still  owe  to  the  payee  on 
said  note  $363.50.  I  have  no  claim  or  defense  against  said 
note,  and  will  pay  the  same  in  full  when  due.  Florence  A. 
Munro. 

The  payments  thus  made  amounted  to  $303.50,  or,  if 
we  included  the  sum  deducted  in  advance,  they  aggregated 
$317.  Appellant's  explanation  of  these  transactions  and  of 
his  own  manner  of  doing  business  is  substantially  as  follows : 
He  says  that  the  payee  named  in  the  note  was  his  niece,  who 
resided  in  Wisconsin,  and  whose  money  he  had  been  handling 
and  investing  in  Iowa  since  the  year  1893.  Miss  Little  has 
since  died,  and  appellant  is  duly  appointed  administrator 
of  her  estate  in  Wisconsin.  During  all  of  the  period  named 
he  held  Miss  Little's  power  of  attorney  to  make  loans  and 
to  make  and  enforce  collections  due  her  in  this  State.  In- 
deed the  money  in  appellant's  hands,  or  a  large  part  thereof, 
appears  to  have  originally  belonged  to  his  father  (Miss  Lit- 
tle's grandfather)  for  whom  he  was  handling  and  loaning  it 
out  in  this  State.  On  the  death  of  his  father  the  money  de- 
scended to  his  sister,  and  upon  her  death  to  Miss  Little. 
During  this  long  period,  and  through  all  of  these  changes 
in  ownership,  the  fund  remained  in  the  possession  and  im- 
mediate control  of  the  appellant,  and  he  made  loans  there- 
from according  to  his  own  judgment.  He  alone  passed  upon 
the  sufficiency  of  the  security  taken,  and  so  far  as  appears 
none  of  the  loans  taken  by  him  were  ever  submitted  to  her 
for  approval.  When  the  balance  of  cash  on  hand  belonging 
to  his  niece  was  insufficient  to  make  the  desired  loan,  he 
sometimes  supplemented  it  .with  his  owa  money.     At  other 
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times  he  admits  having  loaned  his  own  money  and  taken  the 
securities  in  Miss  Little's  name,  and  that  $3,000  or  $4,000 
of  such  loans  were  outstanding  or  at  least  uncanceled  of 
record  at  the  time  of  her  death.  As  administrator  he  had 
listed  the  note  in  suit  as  belonging  to  the  estate,  but  there 
were  other  outstanding  mortgages  taken  by  him  in  her  name 
which  he  did  not  so  list  It  is  a  significant  fact  that  ap- 
pellant professed  to  be  unable  to  produce  any  of  the  corre- 
spondence between  himself  and  his  niece  or  any  books  showing 
his  account  with  her  prior  to  the  year  1904,  the  year  in  which 
this  loan  was  mada  The  account  shown  of  dealings  since 
that  date  and  appellant's  statement  as  a  witness  indicates 
that  he  kept  a  book  accoimt  with  her  in  which  she  was  cred- 
ited with  moneys  received  and  collections  made,  and  charged 
with  loans  made  from  her  funds  and  with  moneys  sent  by 
him  to  her.  The  collections  made  were  kept  and  cared  for 
by  him,  except  small  sums  remitted  occasionally,  as  she  might 
need.  So  far  as  shown  she  had  no  more  actual  knowledge 
of  the  individual  loans,  and  exercised  no  more  judgment  or 
choice  in  relation  thereto  than  a  perfect  stranger  to  the  trans- 
actions. It  was  wholly  left  to  the  appellant  to  exercise  his 
own  judgment  and  discretion  and  to  protect  her  interests  as 
he  might  deem  wise  or  best,  and,  so  far  as  the  record  shows, 
she  did  not  undertake  to  pay  him  any  compensation  for  his 
services,  unless  we  may  infer  from  the  situation  that  he  was 
to  receive  his  profit  in  what  he  could  obtain  from  borrowers 
in  excess  of  the  lawful  interest  charged.  In  short,  if  we  give 
full  credit  to  everything  he  says,  he  occupied  the  relation  of 
attorney  and  personal  representative  of  his  niece,  and  his 
acts  with  reference  thereto  were  her  acts.  If  there  be  any 
alternative  conclusion  from  the  conceded  facts,  it  is  that  as 
to  the  money  placed  in  his  hands  by  her,  the  uncle  and  niece 
stood  in  the  relation  of  debtor  and  creditor.  Accepting  either 
conclusion,  the  result  is  the  same.  If  the  latter  were  their 
true  relation,  the  appellant,  in  making  the  loan,  though  tak- 
ing the  securities  in  her  name,  was  acting  in  his  own  right, 
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and  his  exaction  of  the  equivalent  of  more  than  forty  per 
cent,  interest  was  usury.  If,  as  claimed,  he  occupied  a  more 
intimate  and  fiduciary  relation  of  attorney  and  personal  rep- 
resentative, and  made  the  loan  for  and  in  her  behalf,  pre- 
scribing its  terms,  passing  upon  the  security  offered,  and  do- 
ing all  things  with  reference  thereto  which  she  might  have 
done  if  personally  present,  he  was  her  alter  ego  in  the  trans- 
action, and  his  exaction  of  the  exorbitant  rate  was  her  ex- 
action.   Either  result  reveals  the  taint  of  usury. 

It  is  no  answer  to  say  that  this  conclusion  involves  a 
disr^ard  to  the  rule  against  parol  testimony  to  vary  the 
terms  of  a  written  contract.     The  game  of  hide  and  seek 

1  usOTT-  between  the  usurer  and  the  law  is  not  the  prod- 
SJwJt?**^'  uct  of  recent  evolution,  and  the  rule  has  long 
^^'^^  .  been  settled  that;  as  in  case  of  fraud  in  gen- 
eral, the  rule  referred  to  will  not  be  allowed  to  exclude  proof 
of  the  true  nature  of  a  contract  into  which  the  usurer  is 
alleged  to  have  entered.  SeeJcel  v.  Norman,  71  Iowa,  264 ; 
Train  v.  Collins,  2  Pick.  145 ;  Scott  v.  Lloyd,  9  Pet  (U.  S.) 
418  (9  L.  Ed.  178).  Says  the  Minnesota  court :  'f  All  that 
is  required  to  establish  a  case  of  usury  is  a  fair  preponder- 
ance of  the  evidence,  and  there  is  no  shift  or  device  on  part 
of  the  lender  to  evade  the  statute  under  or  behind  which  the 
law  will  not  look  to  ascertain  the  real  nature  of  the  trans- 
action." Phelps  V.  Montgomery,  60  Minn.  303  (62  N.  W. 
260). 

As  is  well  known,  perhaps  the  most  frequent  device  em- 
ployed to  effect  usury  is  through  the  use  of  the  name  of  some 
personal  or  family  friend  for  whom  the  lender  acts  as  osten- 

2  Uiu»T-  ^^^'®  ftg6^^>  ^^^  ^U  of  *^®  excess  which  can  be 
S?bSiS"*  exacted  from  the  distress  or  recklessness  of 
to  agent.           ^j^^  borrowcr  is  sought  to  be  accounted  for  as 

"commission."  The  ease  with  which  this  fraud  is  prac- 
ticed requires  that  courts  scrutinize  with  care  business  deal- 
ings presenting  such  phases  to  see  that  the  law  is  not  evaded. 
It  should  not,  however,  be  permitted  to  place  the  brand  of 
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illegality  upon  the  conduct  of  one  who  acts  in  good  faith 
as  the  ajgent  of  the  borrower  in  securing  for  him  a  loan  of 
money  for  which  he  charges  and  receives  a  reasonable  com- 
pensation. Such  transactions,  when  exhibiting  no  evidence 
of  being  a  mere  scheme  to  conceal  usury,  have  often  been 
upheld  in  our  decisions.  OoJeey  v.  Knapp,  44  Iowa,  32; 
Oreenfield  v.  Monaghan,  85  Iowa,  211;  Richards  v.  Purdy, 
90  Iowa,  502,  and  other  cases  cited  in  the  decisions  here 
referred  to.  But  the  case  at  bar  differs  very  radically  from 
these  and  other  precedents  cited  in  behalf  of  the  appellant. 
It  comes  much  more  nearly  within  the  rule  applied  by  this 
court  in  McNeely  v.  Ford,  103  Iowa,  508.  There  the  bor- 
rower, desiring  a  loan,  applied  to  one  McNeely,  who  fur- 
nished him  $600,  and  took  from  him  his  promissory  note 
payable  to  McNeely^s  wife  for  $642,  bearing  the  highest  legal 
rate  of  interest  from  date.  The  excess  was  embodied  in  the 
note,  and  the  borrower  testified  that  it  was  for  additional 
interest;  but  McNeely  claimed  that  it  was  simply  his  com- 
mission as  agent  for  procuring  the  loan.  When  the  note 
became  due  the  time  of  payment  was  extended,  and  an  ad- 
ditional payment  was  exacted  in  excess  of  the  legal  rate. 
It  was  shown  upon  the  trial  that  the  husband  did  have  money 
belonging  to  the  wife,  which  she  trusted  him  to  manage  and 
lend  in  her  name  at  his  discretion,  and  that  he  invested  it 
as  best  he  could,  and  did  not  consult  her  as  to  the  terms  of 
loans  so  made.  Upon  this  showing  we  said  there  was  "  no 
doubt  that  in  this  transaction  McNeely  acted  solely  as  agent 
for  his  wife,  and  was  not  entitled  to  any  commission  from 
the  defendant  for  effecting  the  loan,  and  that  the  several 
amounts  added  to  the  notes  over  and  above  the  amount  re- 
ceived by  the  defendant  were  usurious."  Directly  in  point 
is  the  case  oi^Eall  v.  Maudlin,  58  Minn.  137  (59  N.  W. 
985,  49  Am.  St.  Rep.  492).  There  as  here  a  nonresident 
left  money  in  the  hands  of  one  Everett,  a  resident  agent, 
to  whom  he  gave  full  power  to  invest  it  according  to  his  best 
judgment.    Stating  the  case  the  court  says : 
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He  took  no  part  in  the  business  himself,  but  left  every- 
thing to  the  sole  discretion  of  Everett,  who  never  consulted 
him,  but  loaned  the  money  when  and  to  whom  and  upon  such 
terms  as  he  saw  fit,  and  when  it  was  repaid,  loaned  it  again 
as  he  pleased.  Everett's  general  mode  of  business  was  to 
charge  borrowers  in  addition  to  the  interest  provided  in  the 
note  a  bonus  or  commission.  .  .  .  There  is  no  evidence 
that  Everett  had  any  express  authority  to  charge  more  than 
the  legal  rate  of  interest,  and  no  direct  evidence  that  his 
principal  knew  that  he  was  doing  so ;  but  it  does  appear  that 
he  paid  Everett  nothing  for  his  services,  and  that  the  under- 
standing between  them  was  that  he  would  get  his  commission 
out  of  the  charges,  and  that  whatever  he  realised  from  the 
business  would  be  from  commissions  that  people  would  pay 
him  for  getting  the  money  for  them.  When  the  loan  was 
made  to  tie  defendants,  Everett,  in  accordance  with  his  usual 
custom,  retained  out  of  the  amount  $25,  giving  the  defendant 
only  $225.  It  is  idle  to  claim  from  the  evidence  that  Everett 
was  in  this  transaction  a  loan  broker,  or  in  any  sense  an 
agent  of  the  defendants.  He  was  acting  solely  as  the  agent 
of  the  plaintiff,  and  performed  no  services  beyond  what  any 
lender  would  do  in  his  own  behalf.  ...  If  the  business 
had  been  conducted  by  plaintiff  personally,  no  one  would 
question  the  usurious  character  of  the  transaction.  No  one 
would  claim  that  where  a  man  is  lending  his  own  money  ho 
can  charge  to  the  borrower  in  addition  to  the  maximum  legal 
rate  of  interest  all  of  the  expenses  of  transacting  his  own 
business,  including  compensation  for  his  own  service  in  at- 
tending to  it.  And  if  he  can  cast  all  of  this  burden  upon  the 
borrowers  by  merely  turning  over  the  business  to  a  general 
agent,  there  would  be  little  left  of  the  statute  against  usury. 
.  .  .  Where  the  lender  thus  places  his  business  under  the 
exclusive  and  unlimited  control  of  a  general  agent,  if  the 
agent  exacts  usury,  the  case  stands  precisely  as  if  it  had  been 
done  by  the  principal  personally,  and  such  agent  has  no  right 
to  exact  from  the  borrower,  either  for  alleged  services  or 
otherwise,  anything  which  the  principal  might  not  have  law- 
fully exacted  had  he  transacted  the  business  in  person. 

In  all  essential  particulars  the  facts  here  stated  parallel 
the  facts  in  the  case  at  bar,  and  we  are  content  to  follow  the 
rule  there  announced  as  eminently  righteous  and  just.     To 
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the  same  general  eflFect  see  Dayton  v.  Dearholt,  85  Wis.  151 
(55  N.  W.  147) ;  HorTcan  v.  Neabit,  58  Minn.  487  (60  N. 
W.  132) ;  Kemmitt  v.  Adamson,  44  Minn.  121  (46  K  W. 
327) ;  Banks  v.  Flint,  54  Ark.  40  (14  S.  W.  769,  16  S.  W. 
477, 10  L.  R  A.  459) ;  Fowler  v.  Trust  Co.,  141  U.  S.  384 
(12  Sup.  Ct.  1,  35  L.  EA  786) ;  Olmstead  v.  Security  Co., 

11  Neb.  487  (9  N.  W.  650) ;  Pfenning  v.  Scholer,  43  N.  J. 
Eq.  15  (10  Atl.  833);  Payne  v.  Newcomb,  100  III  611 
(39  Am.  Kep.  69) ;  Cheney  v.  White,  5  Neb.  261  (25  Am. 
Rep.  487) ;  Stein  v.  Swensen,  46  Minn.  360  (49  N.  W.  55 
24  Am.  St.  Kep.  234);  Note  to  Bank  v.  Cook,  60  Ark. 
288  (46  Am.  St.  Rep.  198) ;  Dade  v.  Spalding,  52  Minn. 
356  (54  N.  W.  591). 

It  is  not  necessary  to  go  to  the  extent  of  some  of  these 
decisions  to  support  our  conclusions  in  the  present  case,  but 
we  cite  them  to  show  the  general  tendency  of  the  courts  to 
penetrate  the  masks  under  which  evasions  of  usury  laws 
habitually  hide,  and  to  say  that  contracts  so  tainted  shall  be 
enforced  no  further  than  the  statute  permits.  In  Dade  v. 
Spalding,  supra,  the  circumstances  of  the  loan  by  an  alleged 
agent  with  the  exaction  of  a  bonus  or  commission  at  the  out- 
set, and  for  each  monthly  extension  and  the  careful  pro- 
curement of  a  written  statement  from  the  borrower  with  each 
monthly  renewal,  was  after  the  manner  or  plan  pursued  by 
the  appellant  herein.  Upon  this  showing  Mr.  Justice  Mitchell 
very  aptly  observed :  "  The  formalities  and  contrivances  re- 
sorted to  to  clothe  the  transaction  on  Hoffman's  part  with  the 
appearance  of  that  of  an  agent  were  so  unusual  and  yet  so 
transparent  as  to  fully  warrant  the  jury  in  concluding  that 
he,  and  not  Webster,  who  never  once  appeared  in  the  trans- 
action or  on  the  trial,  was  the  real  principal.  If  transparent 
contrivances  of  this  sort  to  evade  the  statute  should  prove 
effectual,  the  administration  of  the  law  would  fall  into  de- 
served disrepute.  We  never  met  with  a  case  where  the  maxim 
that  unusual  clauses  always  excite  suspicion  was  more  ap- 
plicable.'^     It  would  be  hard  to  imagine  a  case  to  which 
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that  animadversion  could  be  more  fitly  directed  than  the  one 
here  presented.  The  workmanship  of  the  plan  employed  is 
entirely  too  elaborate  and  artistic  to  be  the  natural  accom- 
paniment of  an  ordinary  business  transaction^  in  which  there 
is  nothing  to  conceaL 

That  the  trial  court  reached  the  correct  conclusion  is  not 
open  to  any  reasonable  doubt. 

The  judgment  appealed  from  is  affirmed. 


Thb  National  Loan  and  Investment  Company  et  ai., 
Appellants,  v.  The  Boabd  of  Supervsobs  of  Linn 
County,  Appellees. 

IntOEJcating  liquors:  assessment  op  mulct  tax:  usting  op  per- 
sons and  property.  Should  the  assessor  fail  to  return  a  list  of 
the  persons  engaged  in  the  sale  of  intoxicating  liquors  and  a 
description  of  the  property  wherein  the  business  is  carried  on,  as 
required  by  statute,  any  three  citizens  of  the  county  may  procure 
the  listing  of  such  persons  and  places  for  the  purpose  of  assessing 
the  mulct  tax;  and  it  is  no  objection  to  the  validity  of  the  tax 
that  the  same  was  assessed,  pursuant  to  such  listing,  after  the 
expiration  of  the  time  to  which  the  tax  relates. 

Appeal  from  Linn  District  Court. —  Hon.  B.  H.  Muxer, 

Judge. 

Thuksday,  Maech  19, 1908. 

Pbooeedings  in  equity  to  set  aside  a  mulct  tax  assess- 
ment. The  relief  demanded  by  plaintiffs  was  denied,  and 
they  appeal. 

F.  L.  Anderson,  for  appellants. 

Voris  &  Haas,  for  appellees. 
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Bishop,  J. —  On  July  6,  1905,  a  notice  signed  by  three 
citizens  of  Linn  county  was  served  upon  these  plaintiffs  ad- 
vising them  that  on  July  20,  1905,  it  was  intended  by  said 
signers  to  list  with  the  county  auditor  certain  described  prop- 
erty, situated  in  Marion,  said  county,  as  premises  used  in 
carrying  on  traflSc  in  intoxicating  liquor,  "  for  the  purpose  of 
charging  the  said  property  and  persons  with  the  mulct  tax 
provided  by  law  to  be  assessed  against  said  property  and  per- 
sons for  the  quarter  beginning  October  1, 1904,  and  the  quar- 
ter beginning  January  1,  1905."  On  July  20th  said  notice, 
with  proof  of  service,  was  filed  with  the  county  auditor ;  also 
an  affidavit  of  said  citizetis  to  the  effect  that  the  premises 
in  question  had  been  used  and  occupied  by  these  plaintiffs 
during  the  period  from  October  1,  1904,  to  April  1,  1905, 
as  a  place  for  traffic  in  intoxicating  liquor.  There  was  no 
appearance  in  response  to  the  notice,  and  the  auditor  made 
and  entered  an  assessment  for  each  of  the  quarter  years 
designated  in  the  notice.  Thereafter  plaintiffs  appeared  be- 
fore the  board  of  supervisors,  and  by  writing  filed  prayed 
a  cancellation  of  the  assessment  and  tax  so  entered,  and  this 
upon  the  ground  that  the  listing  and  assessment  was  with- 
out jurisdiction  and  void,  "in  that  said  three  citizens 
have  no  right,  power  or  authority  in  law  to  list  any  property 
for  mulct  tax  after  the  expiration  of  the  quarters,  and  the 
county  auditor  has  no  power  or  jurisdiction  to  certify  the 
same  for  such  purposes  after  the  expiration  of  such  quarters." 
On  the  hearing  before  the  board,  the  prayer  of  the  petition 
was  denied.  An  appeal  to  the  district  court  was  then  prose- 
cuted, with  the  result  that  the  action  of  the  board  was 
affirmed.    The  appeal  to  this  court  followed. 

As  indicated  by  the  foregoing  statement,  the  sole  ques- 
tion presented  for  our  determination  is  whether  under  the 
"  Mulct  Law,"  so  called,  there  may  be  a  listing  of  property 
and  names  of  citizens,  and  an  assessment  of  taxes  made  by 
the  coimty  auditor,  after  the  expiration  of  the  quarter  year 
to  which  such  listing  and  assessment  is  intended  to  have  to- 
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lation.  The  authority  to  tax  is,  of  course,  derived  from  the 
statute,  and  we  may  properly  take  note  of  this  point  of  the 
provisions  governing  the  subject.  By  Code,  section  2432,  it 
is  provided  that  every  person  engaged  in  selling  or  keeping 
for  sale  intoxicating  liquors,  or  maintaining  a  place  where 
such  liquors  are  sold  or  kept  for  sale,  shall  pay  an  annual 
tax  of  $600  in  quarterly  installments.  By  Code  Supp.,  sec- 
tion 2433,  it  is  provided  that  in  the  months  of  December, 
March,  Jime  and  September  of  each  year,  and  before  the 
20th  day  of  each  said  months,  the  assessor  of  each  township, 
etc.,  "  shall  return  to  the  county  auditor  a  list  of  persons  who 
are,  or  since  the  last  quarterly  return  have  been,  engaged  in 
carrying  on  within  said  township  .  .  .  the  business  of 
selling  or  keeping  for  sale  intoxicating  liquors,  •  •  •  and 
also  a  description  of  the  real  property  wherein  or  whereon 
such  business  is  carried  on,"  eta  Five  days  before  making 
his  return  the  assessor  shall  give  to  each  person  intended  to 
be  listed,  and  to  the  owner  and  occupant  of  each  place  in- 
tended to  be  listed,  a  notice  in  writing  of  such  intention.  By 
Code  Supp.  section  2435,  it  is  further  provided  that  "  should 
the  assessor  for  any  reason  fail  to  perform  his  duty,  any 
three  citizens  of  the  county  can,  by  verified  statement  on  in- 
formation and  belief,  addressed  to  the  county  auditor,  pro- 
cure the  listing  of  names  and  places  •  •  •  with  the 
same  force  and  effect  as  if  done  by  the  assessor."  Five  days' 
notice  in  writing  of  intention  to  so  list  must  be  served  on  the 
same  parties  and  in  the  same  manner  as  required  of  the 
assessor  where  the  return  is  made  by  him.  And  Code,  sec- 
tion 2436,  provides  that  the  quarterly  installments  shall 
become  due  and  payable  on  the  first  day  of  the  month  fol- 
lowing the  quarter  year  for  which  the  listing  is  returned. 

Counsel  for  appellant  insist  that  these  provisions  of 
statute,  as  in  the  case  of  all  other  tax  provisions,  must  be 
construed  strictly.  And  the  argument  here  is  that,  as  the 
assessor  is  not  given  authority  to  list  otherwise  than  for  the 
current  quarter  year,  the  citizens  whose  right  to  act  arises 
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only  upon  the  failure  of  the  assessor  to  perform  his  duty  are 
limited  in  such  right  to  the  measure  of  the  authority  pos- 
sessed by  that  officer;  that  is,  they  may  do  that  which  he 
should  have  done,  and  nothing  more.  At  first  blush,  some 
force  would  seem  to  attach  to  this  argument.  But  on  reflec- 
tion we  conclude  that  it  does  not  meet  the  case.  It  is  true 
that,  by  general  rule,  laws  providing  for  the  imposition  and 
collection  of  taxes  are  to  be  strictly  construed.  This  is  so 
because  taxes  in  whatever  form  they  come  are  a  burden,  and, 
in  keeping  with  our  scheme  of  government,  they  are  to  be 
imposed  and  collected  only  where  necessary  either  to  the 
needs  of  the  State,  or  to  efliectuate  some  policy  considered 
essential  to  the  general  welfare.  But  while  this  is  so,  it  is 
very  clear  that  within  the  intendment  of  the  law  no  property 
or  business  subject  to  tax  is  to  be  allowed  to  escape  its  just 
share  of  the  burden.  And  the  duly  rests  upon  every  person 
having  property  or  being  engaged  in  a  business,  coming 
plainly  within  the  provisions  of  a  tax  law,  to  report  the  same 
for  assessment  and  taxation.  Code,  sections  1312,  2432. 
The  latter  section  provides  that  every  dealer  in  intoxicating 
liquor  shall  pay  an  annual  tax  of  $600  in  quarterly  install- 
ments, "which  tax  shall  be  a  lien  upon  the  real  property 
wherein  or  whereon  the  business  is  carried  on,'*  etc.  The 
tax  and  the  obligation  to  pay  are  fixed  and  certain,  and  the 
courts  will  not  indulge  in  any  overrefinement  in  the  way  of 
construction  to  reach  a  holding  that  the  obligation  and  the 
lien  securing  it  must  be  regarded  as  forgiven  and  canceled 
if,  forsooth,  the  taxpayer  can  succeed  in  concealing  from  the 
assessor  the  fact  of  his  business  until  the  last  hour  of  a  quar- 
ter year  has  expired.  Granting,  then,  for  the  moment  that 
an  assessor  may  list  only  for  the  current  quarter,  still  it 
does  not  follow  from  this  alone  that  the  authority  of  the  citi- 
zens is  so  limited.  The  time  within  which  the  assessor  is 
required  to  act  is  fixed,  but  there  is  no  time  restriction  on  the 
action  of  the  citizens,  save  that  they  shall  act  only  on  the 
failure  of  the  assessor  to  list  the  persons  and  places  subject 
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to  tax  within  the  time  allowed  him  therefor.  As  the  statute 
does  not  in  terms  require  us  to  denounce  the  obligation  to 
pay  a  mulct  tax  for  an  expired  quarter  year  as  a  stale  claim, 
and,  as  such,  barred  under  its  provisions,  we  have  no  diffi- 
culty in  reaching  the  conclusion  that  the  contention  of  plain- 
tiflFs  is  without  merit — Affirmed. 


G.  R  Bisby,  Plaintiff,  v.  David  Mouu>,  Judge,  etc.,  De- 

f^idant. 

Service  of  notice  by  publication:  annulment  of  masbiage.  Service 
of  notice  by  publication  is  only  permissible  in  cases  expressly 
authorized  by  statute;  so  that  while  constructive  service  may  be 
made  upon  a  nonresident  in  an  action  for  divorce,  the  statute  au- 
thorizing the  same  does  not  extend  to  and  include  actions  to  annul 
a  marriage. 

Original  proceeding  in  this  court  by  certiorari. 

Thitbsday,  Maboh  19, 1908. 

Thb  return  makes  it  appear  that  in  May,  1907,  this 
plaintiff  filed  in  the  office  of  the  clerk  of  the  district  court  of 
Plymouth  county  a  petition  setting  forth  that  theretofore  he 
had  been  married  to  Etta  Bisby,  and  that  at  the  time  of  such 
marriage  she,  the  said  Etta,  was  insane,  which  fact  was 
unknown  to  plaintiff.  The  prayer  was  that  the  said  marriage 
be  annulled.  With  said  petition  was  filed  an  affidavit  for 
service  of  notice  by  publication,  setting  forth  the  fact  of  the 
nonresidence  of  the  said  Etta.  An  original  notice  was  pub- 
lished in  the  form  and  for  the  time  required  by  law,  and  proof 
thereof  was  filed  with  the  clerk.  At  the  October  term  of 
court  for  said  county  the  said  acftion  came  on  for  hearing 
before  the  court ;  the  defendant  sitting  as  the  presiding  judge 
thereof.  The  plaintiff  appeared  and  requested  the  appoint- 
ment of  a  guardian  ad  litem,  whereupon  the  court  ruled  — 
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and  it  was  so  entered  of  record  —  that  service  by  publication 
in  such  cases  was  not  authorized  by  law,  and  accordingly  that 
the  court  had  no  jurisdictioli  to  appoint  a  guardian  or  pro- 
ceed to  hear  and  determine  the  action,  and  the  petition  of 
plaintiff  was  dismissed.  This  proceeding  followed. —  Dis- 
missed. 

Zink  &  Roseherry,  for  plaintiff. 

No  Appearance  for  defendant. 

Bishop,  J. —  By  Code,  section  3182,  being  part  of  chap- 
ter 3,  title  16,  entitled  "  Of  Divorce,  Annulling  Marriages 
and  Alimony,"  it  is  provided  that  a  marriage  may  be  annulled 
where  either  party  was  insane  or  idiotic  at  the  time  of  such 
marriage;  and  in  the  succeeding  section  it  is  provided  that 
a  petition  shall  be  filed  as  in  an  action  for  divorce,  and  all 
the  provisions  of  the  chapter  relating  to  actions  for  divorce 
shall  apply  to  such  action  to  annuL  The  initial  section 
(3171)  of  the  chapter  provides  that  the  district  court  of  the 
county  where  either  party  resides  shall  have  jurisdiction  in 
all  actions  authorized  thereby;  but  there  is  nothing  in  the 
chapter  having  reference  to  the  subject  of  how  jurisdiction 
of  the  person  of  the  defendant  shall  be  acquired.  Going  to 
the  general  chapter  on  the  subject  of  the  manner  of  commenc- 
ing actions  (chapter  6,  title  18),  it  is  provided  in  section 
3514  that  ^^  an  action  shall  be  commenced  by  serving  the 
defendant  with  notice'';  that  is,  by  notice  personally  served 
on  the  defendant  To  this  rule  there  are  some  exceptions. 
Among  others,  it  is  provided  in  section  3534  that :  "  Service 
may  be  made  by  publication  when  an  affidavit  is  filed  that 
personal  service  cannot  be  made  on  the  defendant  in  this 
State,  in  either  of  the  following  cases:  .  .  .  (8)  Where 
the  action  is  for  a  divorce,  if  the  defendant  is  a  nonresident 
of  the  State,  or  his  residence  is  unknown." 

The  argument  of  counsel  for  plaintiff  is  that  section 
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3534,  just  quoted,  should  be  construed  to  include  an  action 
to  annul,  as  otherwise  such  an  action,  although  authorized 
bj  statute,  could  not  be  maintained  where  the  defendant  does 
not  reside  within  the  State  or  the  residence  is  unknown.  That 
this  may  be  ihe  result  in  some  instances  we  concede;  but  we 
are  not  disposed  to  think  the  argument  meets  the  case.  The 
rule  is  for  personal  service.  Constructive  service  is  allow- 
able only  where  expressly  authorized  by  statute.  The  statute 
authorizes  constructive  service  only  in  actions  for  divorce, 
and,  as  the  statute  does  not,  so  we  are  not  authorized  to  ex- 
tend the  provisions  of  section  3534  to  an  action  to  annuL 

From  this  comes  the  conclusion  that  the  defendant  did 
not  exceed  his  jurisdiction,  and  the  present  proceeding  must 
be,  and  it  is,  dismissed. 


LoBEN  Graves,  Appellant,  v.  Eliza  Graves,  Appellee. 

Divorce:    aumony:    appeal:    psesumptions.    Where  the  defendant 

1  in  a  smt  for  divorce  filed  a  cross-petition  and  obtained  a  decree 
from  which  no  appeal  was  taken,  it  will  be  assumed,  on  appeal 
from  the  allowance  of  alimony,  that  plaintiff  was  guilty  of  conduct 
justifying  the  decree  of  divorce. 

Same:    fraud:    aumony.    Where  the  husband  in  a  divorce  action 

2  against  whom  alimony  was  adjudged,  by  fraud  and  deception  if 
not  by  perjury  avoided  the  payment  of  the  alimony,  although  at 
the  time  of  the  trial  he  was  worth  from  $900  to  $1,500,  which  he 
concealed  so  that  the  wife  who  was  awarded  the  custody  of  tlie 
minor  child  was  compelled  to  employ  counsel  and  reopen  the  case, 
taking  it  twice  to  the  Supreme  Court,  an  allowance  of  $700  as 

•       alimony  was  not  excessive. 

Appeal  from  Bremer  District  Court. —  Hon.  Cliffoed  P. 
Smith,  Judge. 

Thtjesday,  Mabch  19,  1908. 

The  opinion  states  the  case. —  Affirmed. 
Vol.  138  I  A.— 2 
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Soger  &  Sweet,  for  appellant 

Hageman  &  Farwell,  for  appellee. 

-  Weavbr,  J. —  The  parties  to  this  action  were  married 
about  the  year  1892,  and  on  October  24,  1901,  the  plaintiff 
brought  an  action  for  divorce  from  the  defendant,  who  ap- 
peared thereto  and  filed  a  cross-petition  asking  like  relief 
against  the  plaintiff  and  for  alimony.  On  the  hearing  of  the 
issues  joined  the  court  dismissed  the  plaintiff's  petition  and 
granted  the  defendant  a  divorce  on  her  cross-petition,  and 
upon  the  plaintiff's  showing  of  poverty  no  judgment  for 
alimony  was  entered.  The  defendant  was  also  awarded  the 
custody  of  the  infant  daughter  of  the  parties,  the  only  child 
of  their  marriage.  Thereafter  the  defendant  applied  for  and 
obtained  a  new  trial  of  her  claim  for  alimony  on  the  groimd 
that  plaintiff  had  perpetrated  a  fraud  upon  the  court  in  the 
trial  of  the  principal  case,  by  suppressing  and  concealing 
the  facts  as  to  his  financial  condition  and  ability  to  contribute 
to  the  support  of  the  defendant  and  of  her  child.  On  appeal 
by  plaintiff  to  this  court,  the  order  granting  a  new  trial  was 
affirmed.  See  Graves  v.  Graves,  132  Iowa,  199.  Thereafter 
the  cause  came  on  for  hearing  in  the  district  court,  and  the 
defendant  was  awarded  alimony  in  the  sum  of  $700.  Plain- 
tiff again  appeals. 

The  sole  contention  of  the  appellant  in  argument  is  that 
the  judgment  against  him  is  excessive  and  inequitable.  It 
is  said  to  be  wholly  out  of  just  proportion  to  the  appellant's 
1  DivoicE-  ability  to  pay,  and  that,  notwithstanding  the 

tlJJS?r*  decree  of  divorce  in  defendant's  favor,  she  was 

presumpUons.  largely  at  fault  for  the  dissension  and  unhappi- 
ness  which  marked  the  married  life  of  the  parties.  We  are 
not  disposed  to  go  into  a  lengthy  review  of  the  facts  of  this 
part  of  the  controversy.  The  merits  of  the  grounds  of 
divorce  set  up  by  one  party  in  petition  and  by  the  other  in 
cross-petition  were  tried  out  in  the  district  court,  and  from 
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the  finding  tiiere  made  in  defendant's  favor  no  appeal  was 
ever  taken*  We  are  therefore  bound  to  assume  that  the  de- 
cree was  correct,  and  that  plaintiff  had  been  guilty  of  conduct 
justifying  the  dissolution  of  the  marriage  relation.  Under 
such  circumstances  it  was  clearly  equitable  that  appellant 
should  be  required  to  contribute  a  reasonable  sum  for  the 
benefit  of  the  divorced  wife  and  for  the  support  of  the  infant 
daughter  awarded  to  her  custody. 

By  fraud  and  deception,  if  not  by  perjury,  upon  the 
original  trial,  the  plaintiff  avoided  such  judgment  for  the 
time  being;  and,  when  the  matter  was  reopened  for  another 
s.  Samx:  hearing  of  Uiat  question,  the  evidence  tended 

•Swmy.  to  show  that  at  the  time  of  the  former  trial 

he  had  monqr  and  property  to  the  amount  of  $900  to  $1,500, 
all  of  which  he  had  concealed,  and  that  he  had  such  property 
at  the  time  of  the  final  hearing.  When  we  consider  the 
fact  that  the  divorce  was  granted  because  of  the  appellant's 
fault,  that  the  custody  and  care  of  the  child  of  the  marriage 
was  assumed  by  the  wife,  that  by  the  appellant's  fraud  the 
wife  has  been  compelled  to  employ  counsel  to  procure  a 
reopening  of  the  decree  and  to  twice  follow  the  cause  to  this 
court,  we  are  satisfied  that  the  allowance  of  $700,  made  by 
the  court  below,  was  not  excessive. 

The  decree  appealed  from  was  right,  and  it  is  affirmed. 


R  F.  B.  PoBTiCAW,  Appellee,  v.  Johit  N.  Topi-iff,  Appel- 
lant. 

Sasements:  parol  acquisition:  possession  and  use:  evidence. 
1  Plaintiff  and  defendant  own  adjoining  buildings  and  the  only 
passage  way  from  the  street  to  the  second  stoiy  of  plaintiffs 
building  is  by  means  of  the  stairs  in  defendant's  building  and 
thence  through  tfie  division  wall.  The  evidence  is  held  to  show 
that  the  plaintiff  has  an  easement  in  the  passage  way  by  reason  of 
a  verbal  agreement  of  their  grantors  many  years  prior,  and  con- 
tinuous possession  and  use  thereunder,  of  which  defendant  cannot 
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rightfully  deprive  him,  rather  than  a  mere  license  subject  to  revo- 
cation at  any  time. 

Same:    notice  of  easement:    When  defendant  purchased  his  property 
2    he  was  charged  with  notice  of  the  claim  of  right  under  which 
plaintiff  was  using  the  stairway,  and  he  can  assert  no  better  title 
than  he  acquired  from  his  grantor. 

Appeal  from  Winneshiek  District  Court. —  Hon.  L.  E.  Fbi> 

LOWS,  Judge. 

Thtjesday,  March  19,  1908. 

The  opinion  states  the  ease. —  Affirmed. 

C.  8.  Boice,  for  appellant. 

Oeo,  W.  Adams,  for  appellee. 

Weaveb,  J. —  Plaintiff  and  defendant  owned  adjoining 
lots  in  the  city  of  Decorah,  Iowa.  Plaintiff's  lot  is  but  four- 
teen feet  in  width,  while  defendant's  is  considerably  wider. 
The  entire  front  of  both  lots  is  covered  by  a  block  of  two 
buildings  two  stories  in  height.  In  defendant's  building, 
and  adjoining  a  party  wall  between  the  two  lots,  a  flight  of 
stairs  extends  from  the  sidewalk  to  the  second  floor,  and  at 
the  head  of  the  stairs  is  a  door  opening  through  the  wall  into 
the  plaintiff's  building.  This  opening  was  made  under  some 
agreement  between  the  respective  owners,  grantors  of  plain- 
tiff and  defendant,  when  the  buildings  were  erected,  more 
than  thirty  years  before  the  commencement  of  this  suit.  Dur- 
ing all  of  this  period  the  second  story  of  plaintiff's  building 
has  been  used  for  office  purposes,  and  the  only  access  thereto 
from  the  street  has  been  had  by  the  stairway  above-men- 
tioned. In  the  year  1898,  defendant  became  the  owner  of 
the  larger  lot  and  building,  and  some  years  thereafter  a  dis- 
pute arose  between  the  parties  as  to  plaintiff's  right  of  en- 
trance   by    the    means    described,    and,    defendant    having 
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attempted  to  prevent  such  use  of  his  premises,  plaintiff 
brought  this  suit  to  enjoin  interference  with  his  use  of  the 
stairway.  It  is  the  claim  of  defendant  that  plaintiff's  use 
of  this  way  to  the  upper  floor  of  hb  building  has  been  under 
a  mere  license  subject  to  be  revoked  at  any  time,  while  plain- 
tiff asserts  that  he  has  an  easement  in  such  passageway  of 
which  defendant  may  not  rightfully  deprive  him  so  long  as 
said  building  continues'  to  exist  The  trial  court  found  for 
plaintiff,  granting  the  relief  prayed  for,  and  defendant  ap- 
peals. 

As  in  most  matters  of  disputed  right  having  their  origin 
far  in  the  past  and  resting  in  parol,  the  evidence  is  not  alto- 
gether clear  and  consistent ;  but  it  is  shown  with  reasonable 
certainty  that  when  plaintiff's  grantor  erected  his  portion  of 
the  block  there  was  a  verbal  agreement  between  him  and  the 
owner  of  the  other  lot  by  which,  in  consideration  of  his 
undertaking  to  keep  the  stairway  in  repair,  he  was  granted 
the  right  to  make  the  opening  in  the  party  wall  and  utilize 
the  stairs  as  an  entrance  to  the  offices  in  his  building.  Such, 
in  effect,  is  the  testimony  of  Mr.  Treat,  who  was  then  the 
owner  of  the  building  now  owned  by  the  appellant,  and  in 
this  he  has  considerable  corroboration.  Indeed,  it  is  hardly 
reasonable  to  suppose  that  the  builder  of  the  smaller  building 
would  have  planned  and  constructed  it  in  the  manner  he  did, 
if  he  understood  that  his  right  to  the  stairs  was  that  of  a 
mere  licensee,  subject  to  exclusion  at  a  moment's  notice  from 
his  neighbor.  For  the  space  of  an  entire  generation  the  use 
of  the  stairway  by  both  owners  and  their  conduct  in  rfefer- 
ence  thereto  has  been  in  entire  accord  with  the  plaintiff's 
theory  of  the  agreement  and  of  their  respective  rights.  At 
various  times,  the  plaintiff  has  paid  in  whole  or  in  part  for 
the  repair  of  the  stairs,  and,  even  since  appellant  purchased 
the  building,  plaintiff  has  paid,  and  defendant  has  ac- 
cepted payment  of,  a  share  of  the  cost  of  work  and  ma- 
terials thus  expended.  The  fact  that  the  granting  of  the 
right  of  way  to  the  plaintiff  was  in  parol  only  is  not  con- 
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trolling.  Possession  and  use  thereunder  were  at  once  as- 
sumed and  have  continued  uninterruptedly  until  this  con- 
troversy arose. 

When  defendant  purchased  his  premises^  he  was  bound 
to  take  notice  of  the  right  or  claim  of  right  under  which 
plaintiff  was  making  use  of  the  stairway,  and  he  can  assert 
no  higher  or  better  title  to  the  property  than  his  grantor  had 
to  convey. 

We  are  satisfied  with  the  decree  of  the  district  court, 
and  it  is  affirmed. 


Geosgb  Mattauoh,  Appellant,  v.  Biddbll  Automobile 

Company. 

Sales:    REsassiON:    question  of  fact.    What  is  a  reasonable  time 

1  within  which  to  rescind  a  contract  for  its  breach  is  not  always  a 
question  for  the  jury:  as  where  there  is  no  conflict  in  the  evidence 
as  to  the  facts,  and  the  time  which  has  elapsed  between  a  knowl- 
edge of  the  breach  and  the  attempted  rescission  is  so  great  that 
under  no  circumstances  would  the  jury  be  warranted  in  finding  a 
timely  rescission,  the  court  may  determine  the  question. 

Same:    pleading.    Where  an  action  to  rescind  a  contract  is  brought 

2  too  late  the  question  of  plaintiffs  right  is  not  one  of  waiver  but 
of  election,  and  the  defendant  need  not  therefore  plead  a  waiver 
of  the  right  to  rescind. 

Same:    direction  of  verdict  on  the  court's  own  motion.    Where  a 

3  motion  to  direct  a  verdict  on  the  ground  that  a  vendee  of  goods 
had  failed  to  show  a  rescission  of  the  sale  was  overruled  at  the 
close  of  plaintiffs  case,  the  court  on  its  own  motion  had  authority 
to  take  the  case  from  the  jury  at  the  close  of  defendant's  evidence, 
when  it  T>ecame  apparent  that  a  verdict  for  plaintiff  could  not  be 
sustained. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  McHeitbt^ 

Judge. 

Thttesdat,  March  19,  1908. 
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Action  to  recover  the  purchase  price  of  an  automobile 
alleged  to  have  been  purchased  by  plaintiff  from  the  defend- 
ant imder  warranty  for  breach  of  which  plaintiff  had  elected 
to  rescind  the  sale.  There  was  a  directed  verdict  for  the 
defendant,  and  from  judgment  thereon  plaintiff  appeals. — 
Affirmed. 

Allen  &  Lingenfelter,  for  appellant 

Charles  S.  Bfadshaw,  for  appellee. 

McClain,  J. —  In  August^  1905,  plaintiff  entered  into 
negotiations  with  defendant  respecting  the  purchase  from 
defendant  of  an  automobile  which  had  already  been  in  iise 
for  one  year,  and  for  which  plaintiff  was  to  give  in  exchange 
an  electric  automobile  at  the  agreed  price  of  $500  and  pay 
in  cash  $1,000.  Being  unable  to  make  the  cash  payment,  the 
parties  made  an  arrangement,  on  September  11th,  by  which 
plaintiff  gave  his  note  secured  by  a  mortgage  on  the  machine 
for  a  portion  of  the  cash  payment.  This  arrangement  was 
made  after  plaintiff  had  tried  the  machine,  but  the  evidence 
tends  to  show  that  it  involved  an  oral  warranty  by  defendant 
that  the  machine  was  not  defective  in  construction,  was  in 
good  running  condition,  and  durable,  suitable  for  traveling, 
and  of  twenty-five  horse  power.  Plaintiff  also  claims  that 
there  was  a  warranty  that  the  machine,  reasonably  loaded, 
had  sufficient  power  to  climb  the  hills  on  country  roads.  De- 
fendant's representative  undertook  to  transport  plaintiff  in 
the  machine  from  Des  Moines,  where  the  purchase  was  made, 
to  Casey,  the  place  of  plaintiff's  residence,  and  it  appears 
that  on  the  way  there  were  mishaps  causing  some  delay.  It 
also  appears  that  at  Casey  the  machine  was  delivered  to  one 
Williams  by  plaintiff's  direction,  and  that  defendant's  rep- 
resentative was  later  called  to  that  place  to  make  further  re- 
pairs on  the  machine.  Plaintiff  testified  that  after  this  last 
visit  of  defendant's  representative,  and  in  the  latter  part  of 
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September,  he  made  up  his  mind  that  the  machine  was  not 
satisfactory  and  would  not  work ;  but  it  does  not  appear  that 
he  made  any  offer  to  the  defendant  to  rescind  the  contract 
by  tendering  a  return  of  the  machine  until  in  the  latter  part 
of  December.  The  occasion  for  the  final  action  of  the  plain- 
tiff in  attempting  to  rescind  the  contract  was  that  the  radiator 
of  the  machine  had  burst  by  freezing  while  it  was  in  Wil- 
liams' possession;  and  plaintiff  had  sent  the  radiator  to  de- 
fendant to  be  repaired.  When  plaintiff  himself  came  to 
defendant's  place  of  business  to  get  the  radiator  after  repairs 
had  been  made,  he  refused  to  pay  the  charges  for  such  repairs, 
and,  as  defendant  insisted  that  the  bursting  of  the  radiator 
was  not  from  any  fault  in  the  machine,  the  plaintiff  attempted 
to  treat  the  sale  as  rescinded.  At  the  conclusion  of  the  evi- 
dence for  plaintiff,  defendant  asked  a  directed  verdict^  on 
the  ground,  among  others,  that  plaintiff  had  failed  to  show 
any  rescission  or  offer  to  rescind.  This  motion  was  at  the 
time  overruled,  but  at  the  conclusion  of  defendant's  evidence 
the  court  on  its  own  motion  called  the  plaintiff  to  the  stand 
and  questioned  him  further  as  to  the  facts  relating  to  the 
alleged  rescission,  and  it  appearing  that,  although  in  the  latter 
part  of  September  plaintiff  was  convinced  that  the  machine 
did  not  comply  with  the  warranties  and  could  not  be  made 
to  work,  he  took  no  steps  to  rescind  until  in  the  latter  part 
of  December,  when  he  refused  to  pay  for  the  repairs  of  the 
radiator,  the  court  directed  a  verdict  to  be  entered  for  the 
defendant  on  the  ground  that  the  attempted  rescission  was 
too  late. 

Counsel  do  not  differ  as  to  the  rules  of  law  applicable  to 
the  case.  It  is  agreed  that  in  this  State  breach  of  warranty 
is  a  ground  for  rescission,  and  that  the  right  to  rescind  must 
be  exercised  within  a  reasonable  time  after  the  warranty  is 
broken.  Counsel  for  appellant  contend  that  the  question  as  to 
reasonable  time  is  for  the  jury;  but  where  there  is  no  con- 
flict in  the  evidence  aa  to  the  facts,  and  it  appears  that  the 
time  which  has  elapsed  between  a  knowledge,  on  the  part  of 
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the  buyer,  of  the  defects  in  the  article  warranted,  and  the 
time  of  the  attempted  rescission,  is  so  great  that  under  no 
circumstances  appearing  in  the  evidence  the  jury  would  be 
warranted  in  holding  the  rescission  to  be  within  a  reasonable 
time,  the  court  may  decide  the  question  as  a  matter  of  law 
and  deny  plaintiff  relief  on  the  theory  of  rescission.  Moore 
V.  Howe,  115  Iowa,  62 ;  Underwood  v.  Wood,  131  III  425 
(23  N.  K  698,  19  Anu  St.  Eep.  40).  And  as  in  point  with 
reference  to  the  court  determining  such  question  as  one  of 
law,  see  Bassett  v.  Brown,  105  Mass.  557 ;  Holbrook  v.  Burt, 
22  Pick.  (Mass.)  546;  Kingshy  v.  Wallis,  14  Me.  57. 

It  is  contended  for  appellant  that  no  waiver  of  his  right 
to  rescind  was  pleaded  by  defendant.  But  the  question  is 
not  one  of  waiver,  but  of  election.  If  within  a  reasonable 
time  appellant  failed  to  take  any  steps  toward  rescission,  he 
must  be  conclusively  presumed  to  have  elected  to  rely  upon 
damages  for  breach  of  warranty,  rather  than  on  rescission. 

It  is  also  contended  for  appellant  that  the  court  had  no 
power  on  its  own  motion  to  direct  a  verdict  for  the  defendant, 
as  the  right  of  defendant  to  rely  upon  waiver  of  rescission 
was  personaL  But,  as  already  pointed  out,  counsel  for  de- 
fendant had  asked  a  directed  verdict  on  this  ground,  and  the 
court  unquestionably  had  the  right,  although  it  had  previously 
overruled  this  motion,  to  take  the  case  from  the  jury  when  it 
became  apparent,  for  the  reasons  pointed  out  by  the  court, 
that  a  verdict  for  the  plaintiff  could  not  be  sustained. 

The  judgment  is  affirmed. 


Geoboe  Bobebtson,  Appellant,  v.  The  City  of  Waukon. 

Municipal  corporations:  sidewalks:  contributory  negligence: 
EVIDENCE.  A  pedestrian  is  not  bound  to  know  every  danger  inci- 
dent to  the  use  of  a  sidewalk,  even  though  he  has  a  knowledge 
of  its  generally  dangerous  condition ;  he  is  only  required  to  use  his 
senses  and  exercise  such  caution  as  persons  of  prudence  ordinarily 
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use  under  like  circumstances.  Under  the  evidence  in  the  instant 
case  the  question  of  plaintiffs  contributory  negligence  should  have 
been  submitted  to  the  jury. 

Appeal  from  Allamakee  District  Court. —  Hon.  A.  N.  Hob- 
son,  Judge, 

Thtjesday,  Mabch  19,  1908. 

Suit  to  recover  damages  occasioned  by  a  defective  side- 
walk. There  was  a  directed  verdict  for  the  defendant,  and 
from  a  judgment  thereon  the  plaintiff  appeals. — Reversed. 

William  8.  Hart  and  Stilwell  &  Stilwell,  for  appellant 

Dayton  &  Dayton  and  H.  H.  Stilwell,  for  appellee. 

Shebwin,  J. —  In  1902  the  plaintiff  had  a  contract  for 
carrying  the  mail  between  the  post  office  and  the  railway 
station  in  the  city  of  Waukon.  He  had  performed  this  service 
for  many  years  prior  thereto,  making  several  trips  to  and 
from  the  office  each  day.  Early  in  the  morning  of  April  7th 
he  went  to  the  office  with  his  horse  and  wagon  for  the  pur- 
pose of  taking  the  mail  to  the  railway  station.  He  stopped 
his  conveyance  near  the  north  end  of  the  sidewalk  in  front 
of  the  office  and  sent  his  young  son  in  for  the  mail  sacks. 
After  he  had  entered  the  office,  the  plaintiff  concluded  that 
he  would  need  help,  and  stepped  from  this  wagon  onto  one 
of  the  planks  in  the  walk  for  the  purpose  of  going  into  the 
office  to  assist  his  son  in  removing  the  mail  sacks  therefrom 
to  the  wagon.  He  stepped  upon  a  plank  which  was  near  the 
north  end  of  the  post  office  walk,  and  it  gave  way  under  his 
weight,  and  he  received  the  injury  complained  of.  The  trial 
court  held  that  the  plaintiff  was  guilty  of  contributory  n^ 
ligence  as  a  matter  of  law  and  sustained  the  defendant's 
motion  for  a  directed  verdict.  Whether  he  was  justified  in 
so  doing  is  the  only  question  for  determination. 
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The  evidence  shows  without  any  substantial  conflict  that 
the  sidewalk  in  front  of  the  post  office  building  was^  as  a 
whole,  in  a  decidedly  dilapidated  and  unsafe  condition,  and 
that  it  had  been  in  such  condition  for  a  long  time.  The 
stringers  under  all  of  the  plank  were  badly  rotted,  and  many 
of  them  were  broken,  and,  as  some  of  the  witnesses  testified, 
the  walk  would  spring  up  and  down  under  the  weight  of  the 
travelers  thereon.  The  plank  upon  which  the  plaintiff 
stepped  had  a  broken  end.  It  was  split  back  from  the  front 
end  some  distance,  and  a  piece  of  the  end,  about  half  the 
width  of  the  plank,  was  gone  leaving  a  hole.  The  plaintiff 
stepped  onto  the  plank  just  b^ond  the  hole  without  noticing 
or  knowing  the  split  continued  beyond  it,  and  his  weight 
sprung  the  split  piece  down  and  his  foot  was  cau^t.  It 
should  also  be  said  that  just  as  he  stepped  on  the  plank  his 
attention  was  for  a  moment  diverted  by  the  call  of  a  man 
with  whom  he  had  other  business.  The  appellee  contends 
that  the  plaintiff  knew  the  exact  condition  of  the  walk,  and 
that  he  knew  it  was  imprudent  for  him  to  pass  over  the  de- 
fect ;  that  there  were  other  convenient  and  direct  ways  which 
he  might  have  taken  without  danger,  and  by  so  doing  he 
could  have  avoided  the  injury.  There  was-  but  one  public 
entrance  to  the  post  office,  and  but  one  entrance  through  which 
the  public  and  the  plaintiff  could  enter  and  leave  the  office. 
The  door  was  in  about  the  center  of  the  building,  and  it  was 
therefore  impossible  to  reach  it  without  passing  over  some 
part  of  the  walk  in  question.  Streets  and  sidewalks  are  for 
the  use  of  the  public,  and  the  law  requires  cities  and  towns 
to  keep  them  in  a  reasonably  safe  condition  for  travel;  It  is 
not,  therefore,  the  duty  of  the  public  or  of  individual  mem- 
bers thereof  to  critically  inspect  such  streets  and  walks  before 
using  the  same.  All  that  is  required  of  the  traveler  is  that 
he  make  such  use  of  his  senses  and  exercise  such  caution  as 
persons  of  prudence  ordinarily  use  under  the  like  circum- 
stances.   Machaceh  v.  Hall,  131  Iowa,  412. 

Here  was  a  walk  that  was  dangerous  in  every  respect, 
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and  yet  the  public  had  the  right  to  use  it^  because  it  afforded 
the  only  means  of  reaching  the  building  in  the  town  most 
frequented  by  the  entire  public  There  was  no  other  safe 
way.  There  was  no  way  to  the  post  office  door  except  over 
some  part  of  this  walk^  and,  while  the  users  thereof  were 
required  to  exercise  reasonable  care,  they  were  not,  under  all 
of  the  authorities,  required  to  carefully  inspect  the  walk  as 
a  whole  for  the  purpose  of  determining  which  particular 
plank  therein  might  bear  them  safely.  The  plaintiff  knew 
the  general  condition  of  the  walk,  and  the  fact  that  the  plank 
on  which  he  stepped  had  a  broken  end ;  but  he  did  not  know 
of  the  split  therein.  Nor  was  he,  as  a  matter  of  law,  re- 
quired to  know  it  In  fact,  according  to  his  testimony  he 
had  stopped  his  wagon  where  he  did,  having  in  mind  the 
general  condition  of  the  walk,  and  because  he  thought  that 
the  safest  portion  thereof.  Having  the  right  to  use  the  walk, 
he  was  not  bound  to  know  of  every  danger  its  use  might 
create,  even  though  he  did  have  knowledge  of  its  generally 
dangerous  condition.  Rusch  v.  Dubuque,  116  Iowa,  402; 
Barnes  v.  Marcus,  96  Iowa,  675;  Carter  v.  lAneville,  117 
Iowa,  632 ;  Brown  v.  ChiUicothe,  122  Iowa,  640 ;  Sachra  v. 
Manilla,  120  Iowa,  562. 

The  case  was  clearly  for  the  jury,  and  for  the  error  in 
directing  a  verdict  for  the  defendant  it  must  be  and  it  is 
reversed. 


138     2^         The  Statu  of  Iowa,  Appellee,  v.  B.  F.  Millbb,  Appellant. 

Physicians:    certificate  to  practice:    evidence.    Where  the  evidence 

1  was  conclusive  that  defendant  had  published  an  advertisement 
offering  to  treat  and  cure  certain  diseases,  and  he  also  testified 
concerning  his  practice  and  professions,  there  was  no  prejudice 
in  admitting  evidence  of  other  publications  of  the  same  adver- 
tisement 

Same:    who  may  practice  without  certificate.    The  provision  of 

2  G>de,  section  2579,  exempting  those  physicians  from  the  necessity 
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of  procuring  a  certificate  from  the  board  of  medical  examiners, 
who  have  been  practicing  in  this  State  for  five  consecutive  years, 
applies  to  such  as  were  then  and  for  five  years  immediately  prior 
to  the  enactment  of  the  law  had  been  practicing  within  the  State ; 
it  has  no  application  to  those  who  may  in  previous  years  have 
been  resident  practitioners  but  at  the  time  of  its  enactment  were 
nonresidents. 

Same.    Practice  for  five  years  in  this  State  subsequent  to  the  enact- 
3    ment  of  the  statute  is  not  a  defense  to  the  prosecution  for  prac- 
ticing without  a  certificate. 

Appeal  from  Blackhqwk  District  Court. — ^Hon.  F.  C.  Platt^ 

Judge. 

Thtjbsdat,  March  19, 1908. 

Indictment  charging  defendant  with  the  offense  of 
practicing  medicine  without  first  obtaining  a  certificate  there- 
for from  the  State  Board  of  Medical  Examiners.  There  was 
a  verdict  of  guilty,  and  from  the  judgment  entered  thereon 
defendant  appeals. — Affirmed. 

Reed  &  Tuthill,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyon,  As- 
sistant Attorney  General,  for  the  State. 

Weaver,  J. —  The  evidence  discloses  without  dispute 
^t  appellant,  a  resident  of  Waterloo,  Iowa,  published  an 
advertisement  in  a  newspaper  of  that  city  offering  to  treat 
,  „  the  sick  and  afflicted  without  dru^  and  with- 

1.  Phtsicians:  ^ 

toJJaSw:        ^^*  surgery,  and  asserting  his  ability  to  cure 
endence.  ^^  j|jg  ^  which  humau  flcsh  is  heir,  includ- 

ing an  alphabetical  list  of  thirty-three  forms  of  disease,  be- 
ginning with  appendicitis,  and  ending  with  throat  trouble. 
As  a  witness  in  his  own  behalf,  he  conceded  that  within  the 
time  covered  by  the  indictment  he  did  practice  magnetic 
healing  and  did  profess  to  heal  and  cure  the  sick  in  and  about 
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Waterloo.  He  also  put  upon  the  witness  stand  persons  who 
testified  to  treatment  administered  by  him  for  the  relief  of 
pain  and  sickness^  and  offered  to  show  by  them  the  method 
and  manner  of  the  treatment  and  the  beneficial  results  there- 
of. Exception  was  taken  to  proof  offered  by  the  State  pur- 
porting to  show  that  accused  had  published  the  same  adver- 
tisement above  referred  to  in  another  newspaper  of  said  city, 
and  there  is  room  to  doubt  whether  the  showing  made  was 
sufficient  to  justify  its  admission,  but,  in  view  of  the  undis- 
puted evidence  of  other  publications  and  his  volimtary  con- 
cessions concerning  his  practice  and  profession,  the  error,  if 
any,  was  without  prejudice. 

The  point  most  strongly  urged  by  counsel,  and  the  only 
debatable  one  presented  by  the  record,  was  whether  appellant 
was  entitled  to  practice  his  profession  without  a  certificate 
a.  samb:  from  the  board  of  medical  examiners  under 

who  may 

without*  *^**  provision  of  Code,  section  2579,  which 

certificate.  excmpts  from  a  compliance  with  the  require- 
ments of  said  statute  all  physicians  "who  have  been  prac- 
ticing in  this  State  for  five  consecutive  years,  three  years 
of  which  time  shall  have  been  in  one  locality."  This  statute 
appears  to  have  been  first  enacted  in  the  year  1886,  and  was 
re-enacted  in  substantially  the  same  form  in  the  Code  of 
1897.  Appellant  sought  to  bring  himself  within  the  terms 
of  this  exemption  by  offering  to  prove  that  he  had  practiced 
medicine,  and  publicly  professed  to  cure  and  heal,  and  that 
he  did  in  fact  cure  and  heal,  the  sick  within  Uiis  State  for  a 
period  of  five  consecutive  years,  three  of  which  was  in  one 
place.  Upon  objection  by  the  State  this  evidence  was  ex- 
cluded, and  error  is  assigned  thereon.  The  record  made  in 
this  respect  is  substantially  as  follows :  As  a  witness  appel- 
lant stated  that  his  early  life  was  spent  in  this  State;  that  he 
had  practiced  magnetic  healing  since  he  was  ten  years  old; 
that  for  about  sixteen  or  seventeen  years  prior  to  the  year 
1899  he  had  lived  in  South  Dakota,  where  he  conducted  a 
farm;  that  since  that  date  he  had  lived  six  years  in  Iowa, 
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the  last  four  years  of  which  had  been  in  Waterloo;  and  that 
during  all  or  most  of  this  period  he  had  been  practicing  the 
healing  art 

We  have  first  to  inquire  whether  there  was  error  in 
excluding  proof  of  appellant's  practice  in  this  State  for  five 
years  or  more  prior  to  his  removal  to  Dakota  about  the  year 
1882.  In  our  judgment  there  was  none.  The  exception 
made  in  the  statute  was  very  clearly  intended  for  the  protec- 
tion of  such  citizens  of  the  State  as  were  then^  and  for  five 
years  prior  to  the  enactment  of  the  law  had  been,  practicing 
medicine  within  this  jurisdiction.  At  that  date  the  defendant 
was,  and  for  four  years  had  been,  a  resident  of  South  Da- 
kota, and  the  fact  that  he  had  at  an  earlier  time  practiced 
medicine  in  this  State  for  five  years  does  not  give  him  any 
advantage,  under  the  provisions  of  the  act,  over  a  nonresident 
practitioner  who  never  resided  here.  Had  he  been  a  resident 
here  in  1886  so  as  to  have  qualified  under  the  exception  of 
the  statute,  a  subsequent  absence  from  the  State  might  not 
disqualify  him  to  resume  the  practice  upon  his  return;  but 
that  question  is  not  before  us.  It  is  enough  that  when  the 
statute  went  into  effect  he  was  a  nonresident  and  confessedly 
had  not  been  in  practice  in  this  State  for  at  least  four  years. 
The  status  of  all  of  those  entitled  to  practice  without  exami- 
nation or  certificate  was  fixed  as  of  that  date.  In  short,  we 
think  that,  when  fairly  construed,  die  words  "  who  have  been 
in  practice  in  this  State  for  five  consecutive  years  "  must  be 
held  to  have  reference  to  those  resident  physicians  who  had  ' 
been  in  the  practice  for  five  years  immediately  prior  to  the 
date  of  the  enactment.  Such  is  the  obvious  import  of  the 
language  employed. 

The  case  suggested  by  counsel  of  a  lawyer  admitted  to 
practice  who  removes  from  the  State  for  a  period  of  years 
and  then  returns  is  not  analogous  to  that  of  the  appellant. 
The  lawyer  in  such  case  has  proved  his  qualification  and  been 
regularly  admitted  to  practice  by  the  authority  of  the  State. 
The  appellant  does  not  claim  to  have  ever  been  admitted  to 
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practice  medicine.  At  and  prior  to  the  time  of  his  removal  to 
Dakota^  this  State  had  not  imdertaken  to  regulate  or  restrict 
the  practice  of  medicine  to  persons  of  certain  proved  quali- 
fications. Any  person  claiming  the  qualifications  could  law- 
fully hold  himself  out  to  the  world  as  a  healer  of  diseases, 
and  the  fact  that  appellant  had  pursued  such  practice,  before 
leaving  the  State  had  no  effect  to  clothe  him  with  a  vested 
right  to  return  after  an  absence  of  seventeen  years  and  re- 
sume the  practice  without  compliance  with  the  requirements 
of  the  law  which  had  been  enacted  during  such  absence.  It 
is  unnecessary  to  further  pursue  the  discussion.  The  central 
question  is  one  of  statutory  construction,  and  in  our  judg- 
ment the  one  which  we  have  announced  gives  effect  to  the 
legislative  intent  as  expressed  in  the  act  imder  consideration. 

Lastly,  it  is  hardly  necessary  to  say  that  proof  that 
appellant  had  been  engaged  in  the  practice  for  five  years  im- 
mediately prior  to  his  indictment  could  not  avail  to  acquit 
him  of  the  offense  charged.  Even  if  that  fact 
be  established,  the  law  prohibiting  such  prac- 
tice had  been  in  force  for  a  still  longer  period,  and  it  will 
not  do  to  say  that  the  successful  avoidance  of  prosecution 
for  any  length  of  time  will  operate  to  give  the  offender  a 
vested  right  to  continue  his  defiance  of  the  law  indefinitely. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
trial  court  is  affirmed. 


W.  Calwell,  Appellant,  v.  Minneapolis  &  St.  Louis  Rail- 
BOAD  Company. 

Railroads:  implied  ucense  to.  use  a  footpath:  neglioencb  of 
1  COMPANY.  Where  a  large  number  of  persons  have  for  some  time 
been  accustomed  to  use  a  well  defined  footpath  in  crossing  the 
tracks  of  a  railway  company,  to  the  knowledge  of  the  officers  and 
employes  of  the  road,  an  implied  license  exists  to  cross  the 
tracks  at  that  point;  and  the  company  owes  a  pedestrian  while 
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using  the  path  the  same  care  that  it  would  if  the  person  were 
crossing  in  a  public  street  or  highway. 

Same:  contributory  negugknce:  submission  of  issxje.  Unless  there 
2  is  such  a  lack  of  evidence  that  the  court  should  set  a  verdict  aside 
the  issue  should  be  submitted  to  the  jury:  so  that  where  a  plain- 
tiff was  injured  in  crossing  the  tracks  of  a  railway  company  at 
the  place  where  he  had  a  right  to  go,  and  he  testified  that  before 
crossing  he  looked  and  listened  without  observing  an  approaching 
train,  the  question  of  his  contributory  negligence  should  have  been 
submitted;  especially  in  view  of  the  dispute  in  the  evidence  as  to 
whether  the  engineer  gave  any  warning  signal,  and  the  rate  of 
speed  at  which  the  train  was  running. 

Appeal  from  Polk  District  Court. —  Hon.  William  H.  Mo- 
Henby,  Judge. 

Thubsday,  March  19,  1908. 

This  is  an  action  to  recover  damages  for  a  personal 
injury.  There  was  a  directed  verdict  for  the  defendant,  and 
the  plaintiff  appeals. —  Reversed. 

Halloran  &  Starhey,  A.  H.  McVey,  and  E.  H.  McYey, 
for  appellant 

John  I.  DUlie,  for  appellee. 

Shebwht,  J. —  The  plaintiff  received  Ihe  injury  for 
which  he  seeks  recovery  within  the  corporation  limits  of  the 
town  of  Valley  Junction.  The  road  of  the  defendant  com- 
pany runs  due  east  and  west  through  said  town,  and  is 
paralleled  for  some  distance  by  the  Chicago,  Bock  Island 
&  Pacific  road,  the  tracks  at  the  point  of  the  injury  and  for 
some  distance  both  east  and  west  thereof  being  about  eight 
feet  apart.  The  Eock  Island  road  maintains  shops  at  a  point 
some  distance  southwest  of  the  joint  depot,  and  southwest 
of  the  point  where  the  plaintiffs  injury  was  received.  The 
plaintiff  was  an  employ^  of  the  Rock  Island  company,  whose 
duty  took'  him  to  their  shops,  and  while  passing  from  said 
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shops  to  his  boarding  house  he  crossed  the  defendant's  track, 
and  while  doing  so  was  struck  by  the  engine  of  an  east-bound 
passenger  train.  The  collision  occurred  several  hundred  feet 
west  of  the  depot. 

Two  questions  are  presented  for  our  determination: 
First,  the  question  of  the  negligence  of  the  defendant;  and, 
second,  the  question  of  contributory  negligence  on  the  part 
of  the  plaintiff.  The  petition  allies  that  the  plaintiff  was 
struck  by  the  train  when  the  same  was  running  from  twenty 
to  thirty  miles  per  hour ;  "  that  the  engineer  or  fireman  neg- 
lected or  failed  to  ring  the  bell  or  blow  the  whistle  or  give 
any  warning  or  sign  to  indicate  the  approach  of  said  train ; 
that  employes  of  both  companies  used  the  footpath  hereto- 
fore mentioned  in  crossing  said  tracks,  which  use  was  well 
known  to  defendant  as  herein  alleged ;  that  the  defendant  was 
grossly  negligent  and  careless  in  running  its  train  at  a  speed 
of  from  twenty-five  to  thirty  miles  per  hour  through  said 
yards  that  were  being  so  constantly  used,  without  blowing  a 
whistle  or  ringing  a  bell,  or  giving  some  warning  of  the  ap- 
proach of  said  train.'^ 

The  defendant  urges  that  the  plaintiff  was  at  the  time 

of  the  injury  a  trespasser  upon  its  track,  and  that  it  was  not 

bound  to  look  for  him,  or  give  the  statutory  signal  at  that 

1.  Railioads:        particular  place.     The  testimony  shows  with- 

iic«i*^  to  out  substantial  conflict  that  a  very  large  num- 

path:  neff.        bcr  of  the  employes  of  the  Rock  Island  road 

ligcnce  of  *      «/ 

company.  traveled  between  the  town  and  its  shops  south- 

west of  the  point  of  the  accident,  using  for  such  travel 
a  well-worn  path  which  crossed  the  .  defendant's  track 
at  the  point  of  the  injury.  The  testimony  further 
shows  that  this  use  of  the  path  had  been  continuous  for  sev- 
eral years,  and  that  such  use  was  well  known  to  the  em- 
ployes of  the  defendant  operating  trains  upon  said  road 
through  Valley  Junction.  This  use  of  the  path  and  the 
crossing  over  the  defendant's  track  at  the  point  in  controversy 
is  not  seriously  conti^verted  by  the  defendant,  but  it  claims 
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that  such  use  does  not  bring  the  case  within  the  rule  of  our 
cases,  which  have  held  that  a  similar  use  implies  a  license 
or  invitation  to  so  use  the  track.  There  is  no  evidence  tend- 
ing to  show  anj  objection  to  such  use  on  the  part  of  the 
defendant  company. 

In  Clampit  v.  C,  St.  P.  dk  K.  C.  By.  Co.,  84  Iowa,  71, 
the  facts  were  that,  where  the  accident  occurred,  the  track 
was  daily  used  by  a  number  of  persons,  whose  employment 
required  them  to  cross  the  defendant's  track  in  going  to  and 
returning  from  their  work.  This  was  shown  to  have  been 
known  by  the  company,  and  we  held  that  the  company  hav- 
ing, through  their  employes  and  officers,  knowledge  of  the 
use  of  the  footpath  crossing,  and  having  made  no  objection 
thereto,  were  presumed  to  assent  to  it,  and,  by  so  doing,  to 
give  to  those  who  used  the  crossing  a  license  therefor;  and 
it  was  held  that  the  plaintiff  was  not  a  trespasser  upon  the 
railroad  track,  but,  on  the  contrary,  was  entitled  to  all  the 
rights  and  protections  of  one  rightfully  thereon,  and  that  he 
could  recover  for  injuries  resulting  from  the  defendant's 
want  of  care.  It  is  true  that  in  that  case  the  evidence  showed 
that  a  stairway  had  been  erected  on  one  side  of  the  track  for 
the  passage  of  those  who  used  the  footpath,  and,  because  of 
this  circumstance,  the  defendant  herein  attempts  to  distin- 
guish this  case  from  the  Clampit  case ;  but,  as  we  shall  here- 
after endeavor  to  show,  the  distinction  cannot  avail  it 

In  Thomas  v.  C,  M.  <&  St.  P.  By.  Co.,  103  Iowa,  649, 
a  small  child  was  killed  while  playing  upon  the  defendant's 
track.  The  evidence  in  that  case  showed  that  the  track  had 
been  used  as  a  pathway  for  some  time  prior  to  the  accident, 
and  that  the  employes  and  the  officers  of  the  company  had 
knowledge  of  that  fact,  and  it  was  held  that  a  license  to  so 
use  it  would  be  implied.  In  that  case  it  appeared  that  a 
ladder  had  been  placed  on  the  bridge  over  the  highway  for 
the  evident  purpose  of  ascending  from  the  highway  to  the 
track  and  of  descending  from  the  track  to  the  hi^way.  De- 
foidant's  counsel  also  attempted  to  distinguish  between  the 
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Thomas  case  and  the  instant  one  because  of  the  ladder  of 
which  we  have  spoken.  But  the  ladder  in  the  Thomas  case 
and  the  stairway  and  ties  in  the  Clampit  case  were  material 
circumstances  only  on  the  question  of  the  defendant's  knowl- 
edge of  the  use  which  was  being  made  of  their  tracks.  This  is 
evident  from  the  language  used  in  the  Clampit  case^  which 
was  followed  and  approved  in  the  Thomas  case.  The  lan- 
guage was  as  follows :  "  The  stairway  and  the  ties  across  the 
ditch,  as  well  as  the  path  made  by  footmen,  prominently  ad- 
vertised the  place  as  a  crossing  used  by  pedestrians.  No  en- 
gineer or  fireman  passing  along  the  tracks  at  that  place  with 
his  eyes  open,  in  the  exercise  of  reasonable  watchfulness  and 
care,  could  have  failed  to  see  those  indications  of  a  footpath, 
and  to  understand  therefrom  that  it  was  used  by  pedestrians, 
if  he  possessed  ordinary  intelligence." 

The  language  just  quoted  is  applicable  to  the  case  at 
bar.  Here  the  testimony  shows  that  there  was  a  well-defined 
footpath  across  the  defendant's  track.  It  was  in  the  defend- 
ant's yard  at  Valley  Junction,  and  was  used  by  hundreds  of 
people,  whose  duty  or  pleasure  took  them  from  the  town  to 
the  shops  of  the  Bock  Island  road,  and  there  can  be  no  ques- 
tion but  what  the  defendant's  officers  and  employes  had  full 
knowledge  of  the  use  being  made  of  its  track,  and  imder  such 
circumstances,  and  imder  the  rale  of  the  cases  which  we  have 
cited,  there  can  be  no  question  that  there  was  an  implied 
license  to  so  use  its  track.  If  this  be  true,  it  follows  that  the 
company,  in  the  operation  of  its  trains,  owed  to  the  users  of 
this  way  the  same  care  that  it  would  owe  the  public  at  any 
highway  or  street  crossing.  See  cases,  supra,  and  Booth  v. 
Union  Ter.  Co.,  126  Iowa,  8. 

The  appellee  contends,  however,  that  this  case  falls  with- 
in the  rule  announced  in  Heiss  v.  Railway  Co.,  103  Iowa, 
590,  but  the  two  cases  are  easily  distinguished.  In  that  case 
the  plaintiff  was  going  to  the  defendant's  depot,  and,  instead 
of  following  the  sidewalk  which  led  to  the  platform,  he  took 
a  path  which  mftde  a  little  shortlMr  cut,  but  wfaioh  xiequired 
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him  to  climb  onto  the  station  platform  from  the  ground,  a  dis- 
tance of  about  three  feet.  We  held  that  the  railroad  com- 
pany had  made  every  necessary  provision  for  reaching  its 
depot,  and  that  the  facts  did  not  show  an  implied  license  for 
the  plaintiff  to  use  the  path  that  he  took.  We  are  of  the 
opinion  that  this  case  is  governed  by  the  rale  of  the  cases 
cited,  and  that  the  question  of  the  defendant's  negligence, 
at  the  time  of  the  accident,  should  have  been  submitted  to  the 
jury.  There  was  a  conflict  in  the  evidence  as  to,  whether  the 
bell  was  rung  before  reaching  this  point  and  while  coming 
into  the  yard  from  the  west,  and  there  was  also  evidence  tend- 
ing to  show  that  the  train  was  nmning  at  a  high  rate  of 
speed,  and  it  was  evidently  for  the  jury  to  determine  from 
all  the  facts  and  circumstances  shown  whether  or  not  the 
defendant  was  guilty  of  negligence  in  operating  its  train  at 
the  time  in  question. 

The  appellee  also  insists  that  the  plaintiff  was  guilty  of 
contributory  n^ligence,  and  that  the  verdict  was  properly 
directed  on  that  ground  alone;  but  with  this  contention  we 
find  ourselves  unable  to  agree.    The  footpath 
contribtttonr      to  which  wc  have  heretofore  referred  led  from 
»™«n«on*        the  Bock  Island  shops  in  a  northeasterly  di- 
rection to  the  main  tracks  of  the  Bock  Island 
road  and  the  tracks  of  the  defendant  road,  reaching  them  at  a 
point  some  distance  west  of  the  place  of  the  accident     The 
Bock  Island  main  line  and  the  switch  track  were  then 
crossed,  and  the  path  went  east  between  the  two  main  lines 
until  it  reached  the  point  where  the  plaintiff  was  injured. 
Here  it  crossed  the  defendant's  main  line  diagonally,  it  ap- 
pearing from  the  evidence  that  some  three  or  four  steps  were 
necessary  to  effect  the  crossing.     The  plaintiff  testified  that 
when  he  reached  the  point  where  the  path  went  east  between 
the  tracks  he  stopped  and  looked  both  ways  for  trains  on  the 
defendant's  road;  that  he  then  went  on  east  and  when  he 
reached  the  point  where  the  path  crossed  the  defendant's 
track  he  again  stopped  and  looked  and  listened  for  a  train ; 
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that  he  neither  saw  nor  heard  anything  indicating  the  ap- 
proach of  a  train  from  either  direction;  and  that  he  im- 
mediately started  across  the  track,  and  was  struck  just  as 
he  reached  the  north  rail  thereof.  The  evidence  tended  to 
show  that  the  headlight  on  the  engine  of  the  train  was  burn- 
ing very  dimly  when  the  engine  struck  the  defendant,  and 
that  it  was  not  much,  if  any,  brighter  than  the  switch  lights 
which  were  burning  in  the  yard  west  of  the  point  of  accident 
at  that  time.  The  evidence  also  tended  to  show  that  the 
whistle  was  not  sounded  or  the  bell  rung  until  just  a  moment 
before  the  plaintiff  was  struck.  It  is  true  there  was  a  con- 
flict in  the  evidence  on  these  matters,  but  it  was  for  the  jury 
to  say  which  line  of  testimony  was  entitled  to  the  most  credit 
It  was  also  for  the  jury  to  determine  the  credibility  of  the 
various  witnesses  who  testified,  and  the  weight  which  should 
be  given  to  their  testimony.  While  it  seems  almost  impos- 
sible that  the  plaintiff  could  have  looked  and  listened  for 
this  train,  as  he  testified  that  he  did,  without  seeing  or  hear- 
ing its  approach,  it  was  after  all,  a  question  which  the  jury 
should  determine  instead  of  the  court.  If  it  believed  that 
he,  in  fact,  looked  and  listened  for  this  train  before  attempt- 
ing to  cross  the  defendant's  track,  but  was  imable  to  either 
see  or  hear  it  because  of  its  failure  to  blow  the  whistle  or 
ring  the  bell,  or  because  of  the  condition  of  its  headlight  and 
because  of  the  yard  conditions,  it  was  justified  in  finding 
that  he  was  not  guilty  of  contributory  negligence ;  and  we  are 
of  the  opinion  that  the  facts  and  circumstances  shown  are 
such  that  we  should  not  say,  as  a  matter  of  law,  that  the 
plaintiff  was  guilty  of  such  negligence.  The  rule  is,  of 
course,  well  settled  that,  where  reasonable  men  may  reach 
different  conclusions  from  the  same  state  of  facts,  the  court 
should  not  interfere  with  a  verdict,  and,  unless  there  is  such 
a  lack  of  testimony  as  to  require  the  setting  aside  of  a  ver- 
dict, the  court  should  not  direct  one. 

The  case  is  an  extremely  close  one  on  the  question  of 
the  plaintiff's  contributory  negligence,  but  we  think  there 


Digitized  by 


Google 


March  1908]     Hovb  v.  Stanhppb  State  Baijk,  39 

was  suflScient  evidence  to  take  it  to  the  jury.  It  follows 
that  the  trial  court  erroneously  directed  a  verdict  for  the 
defendant,  and  the  case  must  be  reversed. 


Petbb  Hove  v.  Stanhope  State  Baitk  and  John  M.  John- 
son, Defendant,  P.  L.  &  W.  E.  Pbtehson,  Interveners, 
Appellants. 

Bqoitable  asaagnment  of  bank  deposits:    puqrity  of  liens.    Where 

1  proceeds  of  grain  grown  on  leased  premises  were  deposited  by  the 
purchaser  in  a  bank  to  the  credit  of  the  tenant,  and  the  tenant 
thereafter  gave  a  check  for  the  amount  and  also  indorsed  the 
deposit  slip  over  to  a  third  person,  the  transaction  amounted  to 
an  equitable  assignment  of  the  fund  which  a  court  of  equity  will 
sustain  as  against  the  landlord's  statutory  lien  for  rent,  although 
the  check  may  not  have  been  accepted  or  certified  by  the  bank  as 
provided  in  the  Negotiable  Instruments  Act. 

Same.    A  letter  written  by  a  debtor  informing  a  creditor  that  he  has 

2  a  fund  in  the  bank  and  directing  him  to  get  it  and  apply  it  on  his 
own  and  other  stated  accounts,  together  with  a  check  on  the  bank 
for  the  amount  and  an  indorsement  and  delivery  of  the  deposit  slip 
amounts  to  an  assignment  in  fact  of  the  fund. 

Appeal  from  Hamilton  District  Court. —  Hon.  J.  R.  Whit- 

aeeb.  Judge. 

Thuesday,  March  19, 1908. 

Suit  was  originally  brought  at  law  against  the  Stanhope 
State  Bank  to  recover  on  a  check  given  by  John  M.  Johnson 
to  the  plaintiff.  Afterward  an  amended  and  substituted  pe- 
tition in  equity  was  filed  by  the  plaintiff  making  John  M. 
Johnson  a  party  defendant.  Still  later  P.  L  and  W.  E. 
Peterson  intervened,  claiming  the  fund  on  which  the  check 
was  drawn.  The  plaintiff  demurred  to  the  petition  of  inter- 
vention, which  demurrer  was  taken  under  advisement,  and 
the  case  was  tried  on  its  merits.     There  was  a  final  judg^ 
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ment  sustaining  the  plaintiff's  demurrer,  and  finding  the 
plaintiff  entitled  to  recover  the  amount  claimed.  The  bank 
and  the  interveners  appeal — Afjinned. 

Boeye  <&  Henderson,  for  appellants. 

Wesley  Martin,  for  appellee. 

Sherwin,  J. —  The  defendant  John  M.  Johnson  was, 
during  the  season  of  1903,  a  tenant  of  the  interveners.  In 
October  of  that  year  he  sold  grain  grown  on  the  leased 
premises  to  a  buyer  by  the  name  of  Kepler,  and  the  pro- 
ceeds from  such  sale  were  deposited  in  the  defendant  bank 
to  the  credit  of  said  John  M.  Johnson.  About  the  1st  of 
November  of  the  same  year  he  gave  the  plaintiff  his  check 
for  the  amount  of  such  deposit,  $230.50,  but,  upon  presenta- 
tion of  the  check,  payment  thereof  was  refused  by  the 
bank.  About  this  time,  and.  before  the  expiration  of  his 
lease,  John  M.  Johnson  left  the  farm  in  question  still  ow- 
ing the  interveners  a  part  of  the  rent  which  he  had  agreed 
to  pay  for  the  season  of  1903.  After  the  check  had  been 
given  to  the  plaintiff  by  Johnson,  Johnson  also  delivered 
to  him  a  deposit  slip  which  he  had  received  when  he  left 
the  money  with  the  defendant  bank.  This  deposit  slip  bore 
an  indorsement  in  substance  directing  the  bank  to  pay  the 
amount  thereof  to  the  plaintiff.  About  the  time  of  the 
presentation  of  the  check  to  the  bank  for  payment,  but 
whether  before  or  after  does  not  certainly  appear,  the  grain 
buyer,  Kepler,  having  learned  that  Johnson  had  left  the 
State,  and  being  somewhat  anxious  as  to  the  liability  of  his 
company  for  buying  grain  upon  which  the  interveners  had 
a  landlord's  lien,  drew  a  check  in  favor  of  the  interveners 
for  the  amount  of  the  deposit  in  question,  and  signed  John- 
son's name  thereto,  together  with  his  own,  and  without  any 
shadow  of  authority  from  Johnson.  Johnson  made  no  de- 
fense to  the  plaintiff's  claim,  but  testified  as  a  witness  for 
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the  plaintiff  that  he  gave  him  the  check  and  deposit  slip  and 
order  thereon  for  the  purpose  of  assigning  and  transferring 
to  the  plaintiff  the  deposit  in  question.  The  bank  in  its  an- 
swer alleged  that  the  money  deposited  with  it  by  John- 
son was  received  from  grain  raised  on  the  intervener's  farm 
and  which  would  at  that  time  have  been  subject  to  a  land- 
lord's lien;  that  at  the  time  of  the  sale  of  said  grain  there 
was  rent  due  the  interveners  from  said  Johnson  in  a  sum 
largely  in  excess  of  the  money  realized  from  the  sale  there- 
of;  and  that  said  interveners  had  a  lien  upon  said  grain 
for  the  rent  then  unpaid.  The  bank  further  alleged  that  at 
the  time  of  the  sale  of  the  grain  to  Kepler,  Johnson  repre- 
sented to  Kepler  that  the  sale  was  made  for  the  purpose  of 
applying  the  proceeds  thereof  toward  the  payment  of  rent 
then  due,  and  that  such  use  would  be  made  of  the  money; 
that,  relying  upon  said  representation,  Kepler  paid  for  the 
grain  by  check  on  the  defendant  bank,  and  that  said  check 
was  deposited  by  Johnson  to  his  own  credit;  that  afterward 
Kepler,  for  the  purpose  of  carrying  out  the  promise  and  rep- 
resentation made  to  him  by  Johnson,  drew  a  check  upon  the 
bank  for  the  sum  of  said  deposit  in  the  name  of  Johnson 
and  in  favor  of  the  interveners ;  and  that  said  sum  was  after- 
wards paid  to  the  interveners.  The  petition  of  intervention 
plead  substantially  the  same  facts  as  the  bank,  and  further 
plead  their  statutory  lien  as  the  basis  for  the  recovery  of  the 
money  in  question.  The  petition  of  intervention  was  filed 
in  October,  1906.  The  demurrer  to  the  petition  of  inter- 
vention plead  the  statute  of  limitations. 

The  appellants  take  Ihe  position  that  the  demurrer  was 
improperly  sustained  because  the  petition  of  intervention 
was  not  based  on  the  landlord's  lien  statute  or  an  attempt 
^  aShS^mt  ^^  enforce  such  lien  either  against  the  tenant 
MP^m:  •  ^^  against  any  one  acquiring  property  from 
priority  of  Yam  on  which  the  lien  might  exist  The  ap- 
pellants further  contend  that  no  itction  can  be  maintained 
against  the  defendant  bank  on  an  unaccepted  and  uncertified 
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check,  nor  upon  an  unaccepted  assignment  of  the  deposit 
slip.  The  appellee  urges  that  the  check  and  assigned 
deposit  slip  operate  as  an  equitable  assignment  of  the  fund 
in  the  hands  of  the  bank,  and  that  in  equity  it  can  make  no 
difference,  because  the  check  was  unaccepted  or  uncertified. 
Prior  to  the  enactment  of  the  negotiable  instruments  law  in 
1902  it  had  long  been  the  rule  in  this  State  that  a  check 
drawn  upon  a  general  deposit  fund  in  a  bank  amounted  to 
an  equitable  assignment  pro  tanio  of  such  fund.  See 
Kuhnea  v.  Cahill,  128  Iowa,  594,  and  cases  therein  cited. 
Whether  such  rule  has  been  abrogated  by  section  3060-al89, 
Code  Supp.  1902,  in  both  law  and  equity  actions,  we  shall 
not  now  determine.  For  the  purposes  of  this  case,  however, 
it  may  be  conceded  that,  in  so  far  as  law  actions  are  con- 
cerned, the  statute  referred  to  should  be  held  to  take  the 
place  of  previous  decisions  of  this  court  But  it  must  be 
remembered  that  this  is  an  action  in  equity;  that  a  fund 
was  deposited  with  the  defendant  bank  which,  so  far  as  the 
bank  may  be  heard,  was  the  property  of  Johnson.  It  must 
be  conceded,  we  think,  that  the  interveners  had  no  possible 
right  to  this  fund  by  virtue  of  the  statutory  lein  upon 
which  their  petition  of  intervention  was  clearly  based.  The 
demurrer  to  such  petition  was  therefore  properly  sustained, 
and  the  sustaining  thereof  left  the  interveners  without  any 
standing  or  right  in  court  It  is  conclusively  shown  that 
Eepler  had  no  right  to  draw  a  check  in  the  name  of  Johnson 
transferring  this  fund  from  Johnson's  credit  to  the  credit  of 
the  interveners,  and  this  fact  was  well  known  to  the  bank. 
It  is  therefore  very  manifest  that,  if  the  bank  in  fact  gave 
the  interveners  credit  for  it,  and  subsequently  paid  it  over 
to  them,  they  did  so  without  any  shadow  of  right  for  so 
doing,  and  cannot  now  be  heard  in  justification  of  such 
action  as  against  the  plaintiff's  claim  of  an  equitable  assign- 
ment thereof.  That  the  bank  fully  imderstood  the  situation 
is  fully  apparent  from  the  fact  that  it  took  the  precaution 
to  protect  itself  against  recovery  from  it  by  the  plaintiff. 
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We  then  have  this  situation  to  deal  with:  The  bank 
could  not,  under  well  settled  rules  of  law,  deny  Johnson's 
ownership  of  the  deposit  There  has  never  beai  any  legal 
transfer  of  the  title  to  said  money  from  Johnson  to  any 
person,  except  as  the  same  is  evidenced  by  the  check  and 
deposit  slip  which  he  gave  the  plaintiff,  and,  if  the  plaintiff 
may  not  maintain  this  action  in  equity,  claiming  either  an 
equitable  or  a  specific  assignment  of  this  fund,  the  bank  will 
be  permitted  to  retain  the  same  for  its  own  use,  so  far  as 
the  purposes  of  this  case  are  concerned.  Such  a  situation 
might  give  the  plaintiff,  together  with  other  creditors,  the 
right  to  attach  said  money  in  the  hands  of  the  bank,  but 
it  seems  to  us  that  this  would  clearly  deprive  the  plaintiff 
of  the  benefit  he  should  have  as  a  reward  for  his  diligence. 
The  section  of  the  Code  which  is  relied  upon  by  the  appel- 
lants is  in  the  following  language :  ^^  A  check  of  itself  does 
not  operate  as  an  assignment  of  any  part  of  the  funds  to 
the  credit  of  the  drawer  with  the  bank,  and  the  bank  is  not 
liable  to  the  holder,  unless  and  until  it  accepts  or  certifies 
the  checL"  Code  Supp.  1902,  section  3060-al89.  This 
section  was  undoubtedly  enacted  for  the  purpose  of  protecting 
banks  against  losses  which  might  be  occasioned  by  the  double 
payment  of  checks  on  general  deposit,  and  its  only  intent 
and  purpose  is  undoubtedly  to  protect  banks  only  when  they 
are  acting  in  good  faith  and  without  any  attempt  to  assist 
particular  persons  in  the  collection  of  their  debts  to  the  ex- 
clusion of  others  who  are  equally  as  much  entitled  to  pro- 
tection. In  Dillman  v.  Carlin,  105  Wis.  14  (80  N.  W. 
932,  76  Am.  St  Rep.  902),  the  Supreme  Court  of  Wisconsin 
had  occasion  to  consider  a  similar  question,  and,  while  the 
facts  were  somewhat  different  from  the  facts  before  us,  we 
think  the  same  legal  principle  is  applicable  to  the  instant 
case.  The  only  substantial  difference  in  the  cases  is  that 
there  the  bank  stood  absolutely  indifferent  as  to  the  various 
claims  made  to  the  ownership  of  the  fund  there  in  question, 
and  was  permitted  to  deposit  the  money  for  the  benefit  of 
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the  successful  claimant.  It  was  there  held  that  whether  the 
bank  be  legally  liable  to  the  check  holder  or  not,  "  if  by 
any  means  the  parties  interested  are  brought  into  a  court 
of  equity  while  the  bank  is  yet  the  debtor  and  can  be  pro- 
tected against  paying  its  debt  twice,  and  it  stands  indifferent 
as  to  who  gets  the  money  so  long  as  it  is  protected,  the 
check  holder  will  be  preferred  to  the  drawer  or  any  sub- 
sequent claimant,  whether  by  assignment  of  the  drawer,  or 
by  legal  process  served  upon  the  drawee."  And  we  see  no 
reason  why  the  rule  should  not  be  applied  by  courts  of  equity 
to  cases  like  the  present  Giving  to  the  section  of  the  Code 
under  consideration  its  full  force  and  effect  in  law  actions, 
we  are  of  the  opinion  that,  where  the  parties  are  properly  in 
court  in  an  equitable  action,  and  where  it  is  shown  that  the 
power  intended  to  assign  the  entire  fund  is  a  part  thereof, 
the  rule  of  the  cases  heretofore  referred  to  should  govern, 
and  a  party  holding  such  assignment  of  a  fund  on  general 
deposit  should  be  protected  as  against  subsequent  claimants 
at  least 

Furthermore  we  think  there  was  in  fact  an  assignment 
of  the  fund  in  question.  Johnson  wrote  the  plaintiff  a 
letter  in  which  he  told  him,  in  substance,  that  the  money 
was  in  the  bank  for  him,  and  that  he  should 
get  it  and  use  it  in  paying  his  own  account  and 
the  account  of  Iverson  Bros.  The  plaintiff,  doubting  his 
ability  to  get  the  money  fr«m  the  bank  on  the  letter  alone, 
made  out  a  check  and  sent  it  to  Johnson  for  his  signature, 
and  he  also  requested  an  assignment  of  the  deposit  slip. 
These  transactions  amounted  to  an  assignment  in  fact,  and 
it  is  well  settled  that  such  an  assignment  will  be  en- 
forced in  equity.  Fourth  Street  Nat.  Bank  v.  Yardley,  165 
U.  S.  634  (17  Sup.  Ct  489,  41  L.  Ed.  855),  And  see  on 
same  point  Bank  v.  Ry.  Co.,  52  Iowa,  378.  In  the  Yardley 
case  it  was  said :  ''  Whilst  an  equitable  assignment  or  lien 
will  not  arise  against  a  deposit  solely  by  reason  of  a  check 
dtawn  against  same,  yet  the  authorities  establish  that  if,  in 
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the  transaction  connected  with  the  delivery  of  the  check,  it 
was  the  underistanding  and  agreement  of  the  parties  that  an 
advance  about  to  be  made  should  be  a  charge  on  and  be  satis* 
fied  out  of  a  specified  fund,  a  court  of  equity  will  lend  its  aid 
to  carry  such  agreement  into  effect  as  against  the  drawer  of 
the  check,  mere  volunteers,  and  parties  charged  with  notice/' 
The  defendant  bank  unquestionably  had  notice  of  the  trans- 
action between  the  plaintiff  and  Johnson,  and  it  should  be 
held  liable  to  the  plaintiff  for  the  fund  so  assigned  to  him« 
The  judgment  should  be^  and  it  is^  affirmed. 


J.  E.  DouGAK,  Appellee,  v.  Oea  C.  Mitohbu^  and  !• 
MiTOHEELL^  Appellants. 

Landlord  and  tenant:  Acnoir  for  sent:  fraud  of  lessor:  sn- 
DENCE.  The  evidence  in  an  action  to  recover  on  a  promissory 
note  given  as  rent  of  premises  is  held  sufficient  to  take  the  issue 
of  false  representations  concerning  the  character  of  the  premises, 
which  induced  the  making  of  the  note,  to  the  jury;  and  also  to 
require  submission  of  defendant's  counter-claim  on  account 
thereol 

Appeal    from    Hamilton   District    Court. —  Hon.    J.    H. 
RicHAED,  Judge. 

Thubsday,  March  19,  1908. 

Action  at  law  upon  a  promissory  note.  Defendants 
pleaded  failure  of  consideration  and  damages  for  false  and 
fraudulent  representations  made  by  plaintiff  with  reference 
to  the  condition  of  certain  lands  leased  to  defendants.  Trial 
to  a  jury,  directed  verdict  for  plaintiff,  and  defendants  ap- 
peal.—  Reversed. 

W&ley  Martihj  for  appedlanta. 
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0.  D.  Thompson,  for  appellee. 

Deemek,  J. —  The  note  in  suit  was  given  for  the  rent 
of  certain  premises  leased  by  plaintiff  to  the  defendants.  De- 
fendants pleaded  that  as  an  inducement  to  the  lease  plaintiff 
falsely  and  fraudulently  represented  that  the  lands  were  well 
tiled  and  that  the  tile  had  a  good  and  sufficient  outlet  This 
was  pleaded  as  a  partial  failure  of  the  consideration  for  the 
note,  and  was  also  relied  upon  as  counterclaim  for  damages. 
At  the  conclusion  of  defendant's  evidence,  plaintiff  moved 
for  a  verdict  upon  the  ground  that  there  was  not  sufficient 
evidence  to  sustain  either  the  affirmative  defense  or  the 
counterclainu  This  motion  was  sustained,  and  the  appeal  is 
from  this  ruling. 

The  question  presented  is  a  very  narrow  one,  and  that 
is:  Was  there  sufficient  testimony  to  take  the  case  to  the 
jury  upon  the  issues  presented  by  defendant's  answer? 
There  was  testimony  tending  to  show  that  plaintiff  stated  to 
defendants,  or  to  one  or  both  of  them,  during  the  n^otiations 
for  the  lease,  that  the  farm  was  well  tiled;  that  there  was 
a  twelve-inch  tile  running  up  through  pretty  near  to  the  high- 
way; that  the  tile  was  all  right,  although  the  outlet  was  not 
very  good,  but  that  he  would  fix  it  by  opening  up  the  ditch, 
digging  it  deeper,  and  making  a  better  outlet;  that  he  also 
said  the  outlet  was  all  right,  and,  although  some  of  the  lateral 
tiles  were  then  disconnected,  they  would  all  be  fixed  up. 
There  was  also  testimony  to  the  effect  that  plaintiff  said  the 
outlet  or  tile  was  not  stopped  up,  although  not  very  good. 
There  was  also  testimony  to  the  effect  that  the  tile  was  not 
as  represented;  thai  an  arch  had  been  built  over  the  outlet, 
which  had  caved  in,  thus  shutting  off  the  entire  outlet ;  and 
that  plaintiff  knew  of  that  fact  when  he  made  the  representa- 
tions to  defendants,  and  that  damages  resulted  to  defendants 
because  of  the  condition  of  the  tile  and  drain.  True,  one 
of  defendants  was  upon  the  premises  prior  to  the  making 
of  the  lease;  but  he  did  not  examine  the  entire  drainage  sys- 
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tem,  nor  did  he  go  to  the  outlet,  for  the  reason,  as  he  says, 
that  he  relied  upon  plaintifiPs  statements  about  it«  Plaintiff 
admitted,  according  to  the  testimony,  that  he  knew  the  arch 
had  fallen  in  when  he  made  the  lease,  and  when  questioned 
about  it  afterward  said,  "  I  misrepresented,  or  I  forgot  about 
it '' ;  and  it  is  also  in  the  record  that  he  said  to  one  of  the 
defendants,  after  possession  of  the  farm  had  been  taken, 
"  You  go  ahead  and  do  the  best  you  can,  and  I  will  make  it 
all  right.''  There  was  enough  testimony  here,  although 
most,  if  not  all,  of  it  was  denied,  to  take  the  case  to  the  jury, 
and  the  trial  court  was  in  error  in  directing  a  verdict  for 
plaintiff. —  Reversed. 


Thbodobs  Ceeveling,  Appellant,  v.  M.  T.  Baitta  bt  ai*. 
Theodokb  Ceevelibtg,  Appellant,  v.  M.  T.  Banta 
ET  XL.  AL£XAin>BB  Cbevbling,  Appellant,  v.  M.  T. 
Banta  et  al.  Alexanpeb  Cbevelino,  Appellant,  v. 
M.  T.  Banta  et  al. 

Deeds;    conditional    delivery:    fraudulent    possession    and    use. 

1  Where  deeds  were  executed  with  the  consideration  and  name  of 
grantee  left  blank  and  given  to  a  person  to  deposit  in  a  bank, 
where  they  were  to  remain  until  other  land  was  conveyed  by  such 
person  to  the  grantors,  and  the  deeds  were  not  deposited  but  used 
by  such  person  for  his  own  benefit  there  was  no  delivery  to  the 
person  with  whom  they  were  intrusted  which  would  pass  title,  as 
his  possession  and  use  were  wrongful. 

Same.    It  Is  only  where  it  was  intended  that  a  conveyance  should 

2  take  eflFect  from  the  fact  of  delivery  without  any  further  act  of 
the  grantor  that  oral  evidence  is  admissible  to  show  nondelivery; 
the  rule  has  no  application  where  the  instrument  was  given  to  the 
grantee  to  hold  in  escrow  until  the  doing  of  some  act  on  his  part 

Deeds:    delivery:    intent  of  grantor.    Delivery  of  a  deed  is  com- 

3  plete  only  where  the  grantor  has  put  it  beyond  his  power  to  recall  or 
reclaim  it,  with  intent  that  it  shall  operate  as  a  conveyance;  and 
the  issue  is  one  of  fact,  to  be  ascertained  from  the  acts  and  cir- 
cumstances indicating  a  present  intent  to  place  the  instrument 
under  the  control  of  the  grantee. 
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Same:    parol  proof  of  delivery.  .  The  question  of  whether  there  was 

4  a  complete  delivery  of  the  deed  to  the  grantee  in  no  manner  goes 
to  the  terms  of  the  contract,  so  that  as  between  the  grantor  and 
grantee  named  therein  parol  evidence  is  admissible  on  the  ques- 
tion of  delivery;  but  parol  evidence  of  nondelivery  to  the  original 
grantee  is  not  admissible  as  against  an  innocent  purchaser  from  him 
for  value,  who  relied  upon  his  apparent  ownership ;  since  as  between 
two  parties,  both  of  whom  have  been  wronged,  the  one  least  in 
fault  will  be  protected. 

Delivery  of  deed  with  consideratioii  and  grantee  left  blank.    Actual 

5  delivery  of  a  deed  with  the  consideration  and  name  of  grantee  left 
blank  carries  with  it  implied  authority  to  fill  or  cause  the  blanks  to 
be  filled. 

Same:    Bona    fide    purchaser:    notice    of    fraud:    evidence.    EvL 

6  dence  examined  and  held  to  show  that  one  dealing  with  the  pos- 
sessor of  deeds  had  notice,  after  a  certain  date,  that  the  same  had 
been  obtained  by  fraud 

Contracts:    fraud:    rescission.    Ordinarily  one  may  not  retain  what 

7  he  has  received  on  a  contract  and  rescind  the  same,  but  it  is  not 
necessary  that  the  restoration  be  in  kind  where  that  has  been 
rendered  impossible  by  the  act  of  the  other  party  in  carrying  out 
a  fraudulent  purpose;  in  such  circumstances  the  party  making 
rescission  is  not  required  to  sacrifice  all  that  he  has  received  to 
put  the  other  party  in  status  quo;  as  where  defendant  fraudulently 
procured  conveyances  to  plaintiff's  land  and  in  return  conveyed  to 
plaintiff  only  a  portion  of  other  lands  as  agreed,  the  plaintiff 
should  not  be  required  to  reconvey  the  land  received  and  accept 
in  its  stead  a  worthless  judgment 

Appeal  from  Decatur  District  Court. —  Hon.  H.  M.  Tow- 

KEfi^  Judge. 

Thuesdat,  March  19, 1908. 

Thu  above  causes  were  heard  together,  and  a  decree 
entered  in  the  first  two,  by  the  terms  of  which  judgment 
was  entered  in  favor  of  Theodore  Creveling  against  Banta 
in  the  sum  of  $1,744.41,  with  interest  from  September  4, 
1904,  and  this  established  a  lien  superior  to  the  claims  of 
defendants  on  one  hundred  and  ninety  acres  of  land  in  dis- 
pute.   A  decree  was  entered  in  the  last  two  oases  in  favor 
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of  Alexander  Creveling  and  against  Banta  for  $429.14,  with 
interest  from  September  15,  1904,  and  a  lien,  therefore, 
established  superior  to  the  claims  of  defendants  on  the  one 
hundred  and  twenty  acres  of  land  in  controversy.  The 
plaintiffe  appeal — Reversed  and  remanded. 

Marion  F.  StooTeey  and  B.  M.  BusseU,  for  appellants. 

V.  B.  MeOinnis  and  C.  W.  Hoffman,  for  appellees. 

Ladb,  C.  J. —  The  contracts  were  entered  into  Septem- 
ber 21,  1898,  one  between  Theodore  Creveling  and  wife  and 
M.  T.  Banta,  who  also  signed  the  Equitable  Land  Company 
as  agent,  and  the  other  between  Alexander  Creveling  and 
the  same  parties.  In  that  of  Theodore  Creveling,  Banta  and 
the  company  agreed  to  convey  one  thousand  seven  hundred 
and  sixty  acres  of  land  in  Bawlins  county,  Ean.,  to  Crevel- 
ing, and  pay  $2,000  difference  for  four  hundred  and  eighty- 
nine  and  three-fourths  acres  in  Decatur  county,  Iowa.  At 
that  time  neither  the  company  nor  Banta  owned  or  had  any 
interest  in  any  of  the  Kansas  land  described  in  the  contract 
Indeed  the  record  has  convinced  us  that  no  such  company 
was  in  existence,  and  that  Banta  was  making  use  of  the 
name  as  an  aid  in  effectuating  his  fraudulent  enterprise. 
Knowing  these  conditions,  Banta  induced  Creveling  and 
wife,  who  were  not  advised  of  them,  to  convey  to  different 
parties  to  whom  Banta  had  bargained  the  same  two  hundred 
and  ninety-nine  and  one-half  acres  of  the  Decatur  county 
land,  and  received  therefor  $6,500  net  Creveling  still  re- 
tained (1)  the  W.  i  N.  E.  i  section  1,  township  67,  range 
27,  and  the  S.  W.  J  S.  E.  i  section  36,  township  68,  range 
27;  (2)  the  S.  i  N.  E.  J  section  2,  township  67,  range  27; 
and  (3)  10  acres  in  the  N.  W.  J  S.  E.  J  of  the  same  sec- 
tion. To  induce  them  to  sign  the  deeds  to  these  tracts  and 
move  to  Kansas,  Banta  represented  to  Creveling  and  wife 
that  the  deeds  to  one  thousand  four  hundred  and  forty  acres 
Vol.  138  lA,— 4 
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of  the  land  there^  three  hundred  and  twenty  acres  having 
been  conveyed  to  Mrs.  Creveling,  were  in  Bawlins  County 
Bank  ready  for  them  upon  their  arrival  Banta  well  knew 
the  deeds  were  not  there,  and  he  never  procured  title  to  such 
land  as'  agreed.  Three  deeds  to  the  above-described  lands, 
however,  were  signed,  with  the  consideration  and  name  of 
the  grantee  left  blank,  and  handed  to  Banta  April  10,  1899. 
Creveling  denied  in  the  most  positive  manner  that  he  even 
authorized  Banta  or  any  one  else  to  fill  the  blanks  or  cancel 
the  revenue  stamps,  but  does  testify  that  he  signed  the  deeds 
with  blanks,  as  stated,  and  handed  them  to  Banta,  under  an 
agreement  that  they  were  to  be  deposited  with  the  Commer- 
cial Bank  at  Lamoni,  Iowa,  after  being  signed  by  his  wife, 
to  be  left  there  until  conveyances  of  the  Kansas  land  were 
delivered ;  that  he  acknowledged  them  before  the  notary  over 
the  telephone.  Mrs.  Creveling  testified  that  in  procuring  her 
signature  to  the  instrimients  Banta  agreed  that  the  deeds 
should  be  left  at  the  bank  until  the  delivery  of  the  convey- 
ances of  the  Kansas  land,  and  he  would  make  no  claim  to 
them  till  then.  This  was  on  the  eve  of  their  departure  to 
Kansas,  and  evidently  was  a  ruse  played  by  Banta  to  get 
the  remainder  of  their  land.  Of  course  Banta  denied  that 
such  was  the  arrangement,  but  the  record  stamps  him  as 
utterly  imreliable,  and,  according  to  the  Crevelings,  when 
advised  that  the  blanks  had  been  filled  and  the  deeds  re- 
corded, he  expressed  surprise,  and  charged  Nicholson,  the 
cashier  of  the  bank,  with  doing  this  without  authority.  The 
notary  testified  that  the  deeds  were  signed  and  acknowledged 
before  him  at  the  bank,  with  authority  to  Banta  or  any  one 
he  might  direct  to  fill  in  the  blanks.  But  Banta  confirms 
the  story  of  the  Crevelings  that  the  instruments  were  not 
signed  at  the  bank  and  were  handed  to  him  in  the  absence 
of  the  notary.  The  latter  states  no  particulars  in  his  deposi- 
tion, and  evidently  was  indulging  in  conclusions. 

We  are  inclined  to  accept  the  Crevelings'  version  of  this 
transaction.     They  were  about  to  depart,  and  might  well 
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have  thought  to  facilitate  closing  the  deal  by  leaving  these 

1.  dwmm:  instruments  at  the  bank  in  an  incomplete  con- 

SS^?*^        dition  pending  the  delivery  of  the  conveyances 

irvadvimt       'v^hich  Bauta  represented  were  ready  for  them 


"  "^  at  Atwood,  Kan,    As  between  them  and  Banta 

then  there  was  no  delivery ^  for  (1)  possession  of  the 
deeds  was  obtained  by  fraud  (Patton  v.  Cook,  83 
Iowa,  71,  and  Golden  v.  Hardesiy,  93  Iowa,  622) ;  and  (2) 
the  deeds  in  an  incomplete  condition  were  handed  to  Banta 
to  be  deposited  in  the  Commercial  Bank,  to  be  held  by  it 
until  the  deeds  to  the  one  thousand  four  hundred  and  forty 
acres  of  land  in  Kansas  were  delivered  to  Creveling. 

Of  course,  if  there  had  been  a  delivery  of  these  deeds 
to  a  grantee  named  therein,  or  even  to  a  person  authorized 
to  insert  the  name  of  the  grantee,  there  might  be  ground  for 
the  contention  that  title  immediately  passed 
{McOee  v.  Allison,  94  Iowa,  633),  as  also 
would  there  be  had  there  been  a  delivery  to  Banta  to  hold  in 
escrow ;  for  the  authorities  are  agreed  that,  where  the  instru- 
ment is  given  to  the  grantee  to  hold  in  escrow  and  to  take 
effect  upon  the  happening  of  an  event,  oral  evidence  of  this 
condition  is  not  admissible  {Miller  v.  Fletcher,  27  Grat 
(Va.)  403  (21  Am.  Rep.  356) ;  Baker  v.  Baker,  159  111. 
394  (42  N.  K  867) ;  1  Warvelle  on  Vendors,  section  506). 
But  this  rule  is  said  to  apply  to  cases  only  where  it  is  in- 
tended that  the  conveyance  shall  ultimately  take  effect  from 
the  force  of  such  delivery  without  further  act  upon  the  part 
of  the  grantor.  Brackett  v.  Barney,  28  N.  T.  344;  Eicks 
V.  Good,  12  Leigh  (Va.)  479  (37  Am.  Dec  677) ;  Wend- 
linger  v.  Smith,  75  Va.  309  (40  Am.  Rep.  727). 

But  before  these  questions  can  arise  there  must  have 
been  a  delivery.    The  issue  as  to  whether  an  instrument  has 

D„Bj.  been  delivered  is  one  of  fact,  and  primarily 

SoS^f  dependent  on  the  intention  of  the  grantor. 

grantor.  rpj^^  delivery  is  complete  only  when  the  grantor 

has  put  the  instrument  beyond  his  power  to  revoke  or  re- 
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clainiy  with  the  intent  that  it  shall  operate  as  a  conveyance. 
This  intent  is  to  be  inferred  from  the  acts  or  circumstances, 
but  these  must  be  such  as  to  indicate  a  present  intent  to 
place  the  deed  under  the  control  of  the  grantee.  There  may 
be  a  handing  over  of  the  instrument  into  the  manual  pos- 
session of  the  grantee  without  any  delivery ;  and,  on  the  other 
hand,  there  may  be  a  delivery,  though  the  instrument  remain 
in  the  control  of  the  grantor.  Babbitt  v.  Bennett,  68  Minn. 
260  (71  N.  W.  22). 

It  is  not  a  question  as  to  whether  conditions  were  at- 
tached to  a  delivery,  but  as  to  whether  there  was  a  delivery 
at  all ;  and  surely  the  objection  that  oral  evidence  is  not  ad- 
missible on  this  issue  because  tending  to  con- 
paroi'proof  tradict  an  instrument  in  writing  is  not  perti- 
eivery.  nent,  for  the  inquiry  is  not  as  to  the  terms 
of  the  contract,  but  whether  it  has  become  obligatory.  In 
Sutton  V.  Weber,  127  Iowa,  361,  after  reviewing  the  au- 
thorities, this  court  observed  that  "  there  is  a  clear  distinc- 
tion between  oral  testimony  to  vary  terms  of  a  written  con- 
tract and  parol  testimony  to  show  that  the  writing  never  had 
legal  inception  as  a  contract."  In  Pyn  v.  Campbell,  6  El. 
&  Bl.  370,  the  parties  signed  an  agreement  with  the  under- 
standing that  it  should  not  take  effect  until  approved  by  an- 
other, and,  as  the  latter  had  not  approved,  oral  evidence  to 
so  indicate  was  held  admissible  to  show  the  condition  on  the 
theory  that  it  did  not  tend  to  vary  the  terms  of  a  written 
agreement,  but  to  prove  that  there  was  no  agreement  at  all. 
The  distinction  is  clearly  drawn  in  Oilbert  v.  Insurance  Co., 
23  Wend.  (N.  T.)  43  (35  Am.  Rep.  543) : 

If  he  (grantor)  deliver  it  as  his  deed  to  the  grantee,  it 
will  operate  immediately,  and  without  any  reference  to  the 
performance  of  the  condition,  although  such  a  result  may  be 
contrary  to  the  express  stipulation  of  the  parties  at  the  time 
of  the  delivery.  This  is  one  of  the  cases  in  which  the  law 
fails  to  give  effect  to  the  honest  intention  of  the  parties,  for 
the  reason  that  they  have  not  adopted  the  proper  legal  means 
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of  accomplishing  their  object.  But  this  case  does  not  come 
within  the  rule.  There  was  no  delivery  of  the  deed,  either 
upon  condition  or  otherwise,  to  the  grantee.  The  agreement 
of  the  parties  was,  in  substance,  that  the  deed  should  be 
placed  in  the  hands  of  Mr.  Babcock  until  the  controversy 
with  White  should  be  settled,  and  then,  and  not  before,  the 
conveyances  should  be  delivered.  ...  If  Babcock  had 
been  present,  and  the  conveyances  had  been  handed  to  him  at 
that  time,  there  would  have  been  no  question  about  it.  And 
although  absent,  if  the  deed  had  been  sent  to  him  with  the 
proper  instructions  by  the  hand  of  a  third  person,  it  could 
not  be  maintained  that  this  would  amount  to  a  delivery  to 
the  grantee.  Now,  what  was  done  in  this  case?  The  deed 
as  well  as  the  mortgage  was  left  in  the  hands  of  Nottingham 
to  be  forwarded  to  Babcock,  the  depositary.  It  was  not  put 
into  the  hands  of  the  grantee  to  keep,  but  merely  as  a  mode 
of  transmission  to  Babcock,  as  was  well  said  by  the  judge 
on  the  trial.  There  was  neither  any  formal  delivery  nor  any 
intent  that  the  grantee  should  take  it  as  the  deed  of  the 
grantor.  Nottingham  received  it,  not  as  grantee,  but  as  the 
agent  of  the  grantor  for  a  special  purpose ;  and  I  see  no  good 
reason  why  he  could  not  execute  that  trust  as  well  as  a 
stranger. 

As  between  Creveling  and  Banta  this  case  is  exactly  in 
point,  and  the  reasoning  unanswerable.  Jackson  v.  Sheldon, 
22  Me.  569 ;  Murry  v.  Stair,  2  B.  &  C.  82 ;  Cherry  v.  Her- 
ring, 83  Ala.  458  (3  South.  667).  As  said  in  Fairbanks  v. 
Metcalf,  8  Mass.  230,  the  deed  while  in  the  hands  of  the 
grantee,  under  these  circumstances,  "should  be  considered 
as  in  transitu  "  and  the  grantee  "  as  merely  the  instrument 
or  agent "  of  the  grantor  to  deliver  it  to  the  third  person. 
The  distinction  is  noted  in  Tiedeman  on  Real  Property  sec- 
tion 815 :  "  If  the  delivery  be  to  the  grantee  for  the  purpose 
of  having  it  delivered  immediately  to  a  third  party  to  hold 
as  an  escrow,  the  delivery  to  the  grantee  will  not  vest  a  title 
in  him;  the  intent  with  which  it  was  done  controlling  its 
effect."  As  well  preclude  proof  that  possession  of  the  con- 
veyance has  been  acquired  by  the  grantee  through  the  prac- 
tice of  fraud  or  by  duress  or  accident  as  to  exclude  evidence 
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that  his  possession  of  it  is  because  of  a  breach  of  trust  re- 
posed in  him  as  agent  of  the  grantor.  As  between  the  parties 
to  the  transaction  parol  evidence  of  what  was  done  was  ad- 
missible.   Benton  v.  Martin,  52  N.  T.  570. 

It  must  be  borne  in  mind  that  a  deed  or  conveyance 
of  land  is  no  longer  an  instrument  under  seal,  and  this  being 
so,  save  for  the  protection  of  titles,  there  is  no  reascm  for 
applying  a  different  rule  with  respect  to  these  than  to  other 
instruments  in  writing.  There  must  be  a  delivery  to  be- 
come effective  as  between  the  parties  to  the  instrument,  and 
this  does  not  happen  when  such  is  not  the  intention  of  either 
party.  Plainly  enough  when  Banta  received  these  deeds 
with  the  agreement  to  deposit  them  with  the  bank  in  escrow, 
and  they  were  left  with  him  for  that  purpose,  there  was  no 
intention  that  this  should  constitute  a  delivery  to  him.  The 
rather  must  he  be  held  to  have  taken  them  as  agent,  and  his 
breach  of  trust  in  their  retention  cannot  alone  be  held  to 
confer  on  him  the  rights  of  grantee.  As  between  Banta  and 
the  Crevelings  we  have  no  trouble  in  determining  that  there 
was  neither  a  delivery  of  the  deeds  in  blank  nor  express  au- 
thority to  fill  in  the  blanks.  But  the  authority  to  do  so  upon 
the  delivery  of  the  conveyances  in  Elansas  is  clearly  to  be 
implied.  They  were  to  remain  in  escrow  until  the  happen- 
ing of  that  event,  and  then,  though  not  so  said  in  as  many 
words,  to  be  turned  over  to  Banta,  as  is  manifest  from  the 
circumstances  of  the  transaction.  In  other  words,  the  grant- 
ors placed  these  instruments  in  Banta's  possession,  and  there- 
by armed  him  with  the  means  of  deceiving  those  with  whom 
he  might  deal  in  reliance  on  his  apparent  ownership  of  the 
land.  As  against  innocent  purchasers  for  value  Creveling 
cannot  be  heard  to  complain  of  the  conditions  under  which 
he  acquired  the  deed,  for  as  between  two  parties,  both  of 
whom  have  been  wronged,  the  one  least  at  fault  will  be  pro- 
tected. On  this  ground,  and  to  guard  titles,  parol  evidence 
is  not  admissible  against  third  persons  dealing  with  the  land, 
for  value  and  without  notice,  to  prove  conditions  on  which 
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the  intended  grantee  acquired  possession  of  the  deed.  Were 
the  rule  otherwise,  an  avenue  for  the  overthrow  of  titles  in 
the  names  of  innocent  purchasers  by  parol  evidence  would 
be  furnished,  which  would  jeopardize  the  value  and  defeat 
the  purpose  of  the  recording  acts.  See  Braman  v.  Bingham, 
26  N,  Y.  483. 

True  the  deed  was  in  blank,  but  the  rule  seems  to  be 
settled  in  this  State  that  the  delivery  of  such  instruments 
carries  the  implied  authority  to  insert  or  cause  to  be  inserted 

the  name  of  grantee  and  the  consideration. 

HEEDS  WITH       See  Devin  v.  Himer,  29  Iowa,  297;  Owen  v. 

OONSXDBBATIOir 

AMDcsAHTBB  PetTy,  25  lowa,  412 ;  ClarTe  v.  Allen,  34  Iowa, 
190;  Swartz  v.  Ballau,  47  Iowa,  188;  Mc- 
Clain  V.  McClain/  &2  Iowa,  272.  What  was  evidently 
feared  by  Dillon,  J.,  in  Simms  v.  Hervey,  19  Iowa, 
273,  297,  if  this  rule  were  adopted  has  transpired, 
and  deeds  or  mortgages  to  land  are  now  ^^  floated  "  almost 
as  readily  as  commercial  paper,  and  the  name  of  the  grantee 
inserted  when  it  finds  an  owner  who  concluding  to  retain 
the  land  elects  to  insert  his  name  as  grantee.  The  practice, 
while  not  conserving  a  single  laudable  purpose,  has  proven 
an  efficient  help  in  the  perpetration  of  fraud  and  the  con- 
cealment of  property  from  the  pursuit  of  creditors.  In  view 
of  the  previous  decisions  of  this  court,  however,  we  are  con- 
strained to  hold  that  as  to  innocent  purchasers  the  deeds 
passed  the  legal  title  to  the  grantees,  whose  names  were  in- 
serted in  the  blank  deeds. 

IL     Banta,  instead  of  doing  as  he  agreed,  went  to  D.  F. 
Nicholson,  cashier  of  the  Commercial  Bank,  and  n^otiated 
a  loan  on  these  deeds.    Undoubtedly  he  represented  that  he 
ca»„.  ^*^  authority  to  fill  in  the  blanks,  and  directed 

J^siS^:  Nicholson  to  do  so.  This  was  April  11,  1899. 
f!^:  eU  While  Nicholson  must  have  understood  some- 
^*°^  thing  of  Banta's  diaracter,  the  evidence  is  not 

sufficient  to  charge  him  with  notice  of  the  fraud  prac- 
ticed by  Banta  prior  to   August  2,   1899,   even   though 
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he  might  well  have  suspidoned  prior  thereto  that  Banta 
might  be  diverting  some  of  the  proceeds  of  the  land 
received  to  purposes  other  than  fulfilling  his  agreements 
with  the  Crevelings.  On  February  25,  1899,  he  loaned 
Banta  $25,  and  again  $366.65  on  March  2l8t  Three  days 
later  there  was  another  loan  of  $1,000.  March  27,  1899, 
he  loaned  him  $425.  On  April  11,  1899,  Banta  borrowed 
$125  at  one  time,  and  $1,200  at  another,  and  at  the  same 
time  deposited  with  Nicholson  the  deeds  referred  to  and 
those  of  Alexander  Creveling  which  will  be  mentioned  later, 
as  security  for  the  payment  of  the  last-named  amount,  with 
written  authority  to  sell  the  lands  and  apply  the  proceeds 
on  the  debt,  if  not  paid  when  due,  "  or  any  further  indebted- 
ness which  may  be  due  or  to  become  due  by  me  to  the  said 
bank."  On  April  24th  Banta  borrowed  $500,  and  four  days 
later  $20  more.  On  May  5th  another  loan  of  $2,830  was 
made,  and  out  of  it  the  $1,000  note,  the  $366.65  note,  and 
the  $20  note  were  satisfied.  May  5,  1899,  another  contract 
such  as  set  out  in  part  was  executed.  June  21st  he  loaned 
him  $25.  These  were  all  the  loans  made,  save  an  advance- 
ment hereafter  mentioned,  as  this  banker  also  was  a  farm 
loan  broker. 

Banta  introduced  H.  A.  Tapscott  to  Nicholson  on  April 
8th,  and  advised  him  that  he  proposed  to  obtain  a  loan  of 
$3,000  on  the  S.  W.  ^4  S.  E.  ^4  of  section  36,  township  68, 
range  27,  and  the  W.  %  N.  E.  l^  of  section  1,  township  67, 
range  27.  Tapscott's  name  was  inserted  in  the  deed.  He 
executed  the  mortgage,  and  then  made  a  deed  with  grantee's 
name  blank,  and  handed  it  back  to  Nicholson.  The  proceeds 
were  used  to  cancel  the  existing  mortgage  on  the  land  of  $1,- 
663.73  and  other  incidental  expenses,  including  a  $60  com- 
mission to  Nicholson  and  in  satisfaction  of  the  $1,200  note, 
and  $136.78  was  indorsed  oa  the  $2,830  note.  One  thou- 
sand two  hundred  and  eighty-nine  dollars  and  fifteen  cents 
procured  from  an  independent  loan  was  applied  to  this  note. 
Banta  paid  Tapscott  $15  for  this  kindness.     Another  loan  of 
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^yOOO  was  made  March  1^  1900,  on  the  remaining  ninety 
acres  as  above  described  belonging  to  Theodore  Creveling  and 
forty  acres  owned  by  Alexander  Creveling.  G.  W.  Lewton 
performed  the  same  kindly  service  in  this  transaction  as  did 
Tapscott  in  the  other.  Of  this  sum  $1,472.16  was  applied 
on  an  existing  incumbrance  on  the  portion  of  the  land  con- 
veyed by  Theodore  Creveling.  It  is  unnecessary  to  trace 
these  transactions  with  reference  to  this  loan  farther,  for, 
as  will  be  seen,  it  was  executed  some  time  after  this  action 
was  begun,  and,  imless  the  conveyances  now  to  be  considered 
be  upheld,  it  must  be  canceled.  On  the  20th  of  September, 
1899,  Nicholson  inserted  his  name  in  the  conveyances  back 
to  him,  and  then  executed  a  deed  of  the  E.  ^  N.  E.  ^  of 
section  1,  township  67,  range  27  (belonging  to  Alexander 
Creveling),  to  C.  E.  Creveling,  subject  to  a  mortgage  of 
$2,000  and  a  second  mortgage  of  $100  charging  the  pur- 
chaser $50  for  selling  the  land  to  him,  and  on  the  same  day 
a  deed  of  the  W.  i  N.  E.  J  of  section  1,  township  67,  range 
27,  and  the  S,  W.  J  S.  E.  i  of  section  36,  township  28, 
range  27,  to  A.  M.  Creveling,  subject  to  a  first  mortgage  of 
$3,000  and  a  second  mortgage  of  $150. 

These  second  or  commission  mortgages  as  well  as  other 
charges  throughout  the  record  bear  evidence  of  Nicholson's 
thrift,  though,  in  the  absence  of  sufficient  evidence  of  notice, 
it  must  be  said  that  he  cannot  be  held  to  have  done  anything 
beyond  his  right  prior  to  August  2,  1899.  On  that  day  he 
met  A.  M.  Creveling  and  wife,  who  had  been  out  to  Bawlins 
county,  Ean.y  at  St.  Joe,  Mo.  Nicholson  admitted  that  they 
advised  him  where  they  had  been,  and  testified :  "  On  the 
train  the  conversation  led  to  how  they  liked  the  country  out 
there,  and  I  inquired  how  Theodore  and  Alex,  liked  it,  and 
if  they  were  satisfied  to  stay  there.  I  did  not  ask  her  if 
Banta  had  fixed  up  anything.  I  supposed  that  had  been 
fixed.  She  turned  loose  on  Banta,  and  said  that  he  was  a 
thief  and  a  liar.''  And,  after  saying  that  he  did  not  know 
of  any  claim,  on  the  part  of  the  Crevelings,  added :    ^^  I  think 
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that  I  heard  that  Banta  hadn't  settled  for  all  the  land; 
hadn't  supplied  them  with  all  of  the  land.  I  think  Mrs. 
Creveling  told  me  that  on  the  train.  Q.  When  was  that? 
A.  In  August,  1899."  On  this  subject  Creveling  testified: 
^^  I  had  a  conversation  with  Mr.  Nicholson  at  St.  Joe  on  the 
second  day  of  August,  1899,  the  same  day  my  wife  came 
from  St.  Joe.  Q.  Did  you  have  any  conversation  with  Mr. 
Nicholson  relative  to  Mr.  Banta's  contract  and  what  he  had 
done  with  Theodore  and  Alex.  ?  A.  Yes,  sir ;  he  came  and 
shook  hands  with  me,  and  wanted  to  know  how  the  boys  liked 
it,  whether  Banta  had  got  the  land  foi"  them  as  he  agreed 
Q.  What  did  you  tell  him  ?  A.  I  told  him  he  hadn't  done 
anything  he  agreed  to  do  scarcely;  that  he  hadn't  complied 
with  his  contract  at  alL"  Mrs.  Creveling  confirmed  this  by 
saying:  ^^He  asked  me  what  Mr.  Banta  had  done,  and  I 
told  him  he  had  not  done  anything  to  amount  to  anything. 
He  did  deed  them  two  or  three  himdred  acres,  I  don't 
know  how  much,  but  that  he  hadn't  done  according  to 
his  contract.  I  told  him  Banta  had  not  given  them  the  deeds 
to  the  balance  of  the  land.  I  told  him  Banta  had  not  done 
anything  according  to  the  contract"  This  in  connection 
with  what  Nicholson  knew  of  Banta  and  his  transaction 
makes  it  clear  that  the  so-called  theft  was  understood  by 
Nicholson,  and  justified  the  trial  court  in  finding  that  from 
that  time  on  he  acted  with  notice  of  the  fraudulent  char- 
acter of  Banta's  transactions  with  the  Crevelings.  Though 
he  has  not  appealed  from  the  finding  of  the  trial  court  that 
he  was  charged  with  notice,  it  has  been  necessary,  in  view 
of  the  enlarged  and  different  relief  granted  in  this  court,  to 
revert  to  this  phase  of  the  case,  and  pass  on  this  issue.  The 
trial  court  also  found  that  C.  E.  Creveling  and  A.  M.  Crevel- 
ing took  the  land  mentioned  with  notice;  and,  as  neither  of 
them  have  appealed,  it  will  be  unnecessary  to  review  the 
evidence  bearing  thereon  save  to  say  that  the  finding  has 
ample  support  in  the  record. 

m.     Alexander  Creveling  was  owner  of  four  hundred 
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and  fifty-nine  acres  of  land  in  Decatur  county,  and  on  the 
18th  day  of  August,  1898,  entered  into  a  contract  with  the 
Equitable  Land  Company  and  M.  T.  Banta  to  exchange  the 
same,  subject  to  an  incumbrance  of  $8,000,  with  interest  at 
7^  per  cent,  per  annum  after  March  1,  1899,  for  one  thou- 
sand two  hundred  acres  of  land  in  Rawlins  county,  Kan. 
What  has  previously  been  said  of  this  allied  company  need 
not  be  repeated.  Neither  it  nor  Banta  owned  or  had  con- 
tracted for  any  of  the  land  they  undertook  to  convey;  and 
though,  as  will  hereafter  appear,  Banta  succeeded  in  getting 
the  title  from  Creveling,  not  an  acre  of  the  one  thousand  two 
hundred  acres  promised  has  even  been  conveyed  to  Crevel- 
ing,  nor  any  conveyance  thereof  t^idered.  According  to 
Banta,  he  entertained  good  intentions,  but  failed  to  execute 
them.  He  proposed  to  substitute  other  land,  but  with  the 
evident  jmrpose  of  evading  his  contract  and  putting  Crevel- 
ing  off.  It  will  serve  no  good  purpose  to  review  his  excuses 
for  nonperformance.  It  is  enough  that  he  neither  purchased 
nor  contracted  for  any  land,  even  ostensibly,  for  Creveling, 
save  one  quarter  section  at  the  price  of  $1,200,  on  which  he 
paid  but  $500,  and  never  procured  title.  No  interest  therein 
passed  to  Creveling.  As  there  was  an  utter  failure  to  per- 
form on  Banta's  part  save  the  payment  of  the  items  herein- 
after mentioned  as  an  inducement  for  a  deed,  there  was  no 
obstacle  to  a  rescission.  Creveling,  however,  parted  with  his 
land.  First  he  conveyed  three  hundred  and  thirty-nine  acres 
to  one  Walcott  on  Banta's  promise  to  discharge  certain  items 
of  indebtedness.  The  validity  of  that  conveyance  is  not  in- 
volved in  this  suit.  This  left  the  N.  E.  i  S.  E.  i  of  section 
2,  township  67,  range  27,  and  the  E.  ^  N.  E.  J  of  section  1, 
in  the  same  township.  Creveling  and  wife  signed  a  deed 
without  the  name  or  the  consideration  inserted  to  each  of 
these  tracts.  These  were  made  out  in  pursuance  of  an  ar- 
rangement with  Banta  that  they  should  be  deposited  in  the 
Commercial  Bank  until  he  procured  conveyances  of  the 
Kansas  land.     Creveling  also  testified  that  he  had  a  like 
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understanding  with  Nicholson,  the  cashier  of  the  bank,  but 
the  clear  preponderance  of  the  evidence  is  against  him.  We 
are  satisfied  that  these  deeds  were  put  up  as  security  for 
loans  to  Banta  under  practically  the  same  conditions  as  those 
of  Theodore  Cjeveling;  and,  without  reviewing  the  evidence, 
it  is  enough  to  say  that  the  same  rules  are  applicable  thereto. 
Nicholson  inserted  H.  A.  Tapscott's  name  as  grantee  in  the 
deed  to  the  eighty  acres,  procured  him  to  execute  a  mortgage 
thereon  of  $2,000,  and  then  reconvey,  leaving  the  name  of 
the  grantee  blank,  and  subsequently  inserted  the  name  of 
C.  E.  Creveling  therein  to  whom  he  sold  the  land.  He  also 
inserted  his  own  name  in  the  deed  to  the  forty  acres,  after- 
wards conveyed  it  to  Lewton,  who  executed  a  mortgage  of 
$4,000  on  this  and  the  ninety  acres  of  the  Theodore  Crevel- 
ing land  after  the  beginning  of  these  actions  as  previously 
stated.  The  record  discloses  that  the  balance  of  account  be- 
tween Creveling  and  Banta  is  against  Creveling.  There  was 
a  first  mortgage  of  $8,000  bearing  date  February  1,  1898, 
on  his  land,  with  interest  at  6  per  cent,  per  annum,  and 
second  mortgage  securing  an  installment  note  of  $910  pay- 
able in  14  semiannual  installments  of  $65  each  without  inter- 
est Under  the  contract  Banta  was  to  take  the  land,  subject 
to  a  mortgage  of  $8,000,  with  interest  at  7^  per  cent,  after 
March  1,  1899.  Had  the  exchange  been  consummated^ 
Creveling  ought  to  have  been  charged  with  the  interest  to 
that  date  and  one  installment  and  a  sixth  of  another,  and, 
in  addition  thereto,  whatever  the  two  mortgages  from  that 
time  on  exceeded  the  face  of  the  first,  with  interest  computed 
at  7i  per  cent,  per  annum.  Creveling  should  not  be  charged 
with  the  money  paid  on  the  quarter  section  of  land,  as  he 
neither  acquired  title  nor  interest  therein.  His  possession 
was  under  a  lease  from  the  owner  of  the  fee,  and  not  the 
purchase  of  Banta.  Aside  from  the  above  Banta  paid  out 
for  Creveling  on  his  note  a  judgment,  taxes,  insurance,  and 
other  items  concerning  which  there  is  no  dispute  the  sum  of 
$1,267.50,  which,  added  to  about  $355.84  paid  by  Banta 
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on  interest  and  installments  up  to  November  1,  1899,  makes 
$1,623.34,  to  be  allowed  Banta. 

IV.  From  the  statement  of  facts  it  is  apparent  that 
restoration  of  Banta  to  statu  quo  would  put  him  back  in  the 
condition  of  impecuniosity  in  which  he  first  approached  the 

Crevelings.     He  then  had  nothing,  unless  it 
fraud:.  was  a  tract  of  land  in  the  Ozark  Mountains, 

too  high  up  tQ  be  levied  on,  and  was  no  better 
off  at  the  time  of  the  trial  But  out  of  the  moneys  obtained 
for  Theodore  Creveling's  land  he  did  procure  three  hundred 
and  twenty  acres  in  Kansas  to  be  conveyed  to  Mrs*  Crevel- 
ing,  and  threw  in  school  certificates  for  eighty  acres,  because 
he  had  deceived  them  as  to  the  value  of  this  land.  For  these 
he  claims  to  have  paid  $3,180.  He  also  procured  deed  to 
four  hundred  and  eighty  acres  constituting  the  Gilmore 
randi  at  an  expense  of  $1,950,  whidi  was  to  be  in  lieu  of 
part  of  the  cash  difference  he  was  to  pay.  He  n^otiated 
for  another  quarter  section,  but  did  not  get  it,  and  in  various 
items  paid  Creveling  $596.59  in  money.  For  the  two  hun- 
dred and  eighty-nine  and  three-fourths  acres  of  Creveling's 
land  sold  Banta  had  received  $6,500,  so  that  he  has  received 
more  than  he  has  paid  out,  and  there  was  no  occasion  for 
the  tender  of  any  money  to  put  him  in  statu  quo.  He  pre- 
tended to  have  procured  this  land,  however,  for  the  purpose 
in  part,  at  least,  of  executing  his  agreement,  and  Creveling 
had  so  received  it  Ordinarily  one  may  not  retain  what  he 
has  received  in  performance  of  an  agreement,  and  yet  effect 
a  rescission.  But  the  case  is  peculiar.  Banta,  though  he 
represented  that  he  or  the  company  owned  the  land,  never 
did,  and  never  acquired  any.  The  deeds  were  executed  by 
owners  directly  to  the  Crevelings,  and  manifestly  a  tender 
of  these  conveyances  to  Banta  would  not  restore  him  to  the 
situation  in  which  he  was  at  the  inception  of  this  transaction. 
The  return  of  the  money  would  come  nearer  this,  but  a 
tender  of  this  was  unnecessary,  as,  in  event  of  recission,  after 
allowing  all  credits,  there  will  be  a  balance  due  from  Banta. 
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Moreover,  the  evidence  shows  that  Banta  is  insolvent, 
and  it  would  be  inequitable  to  require  Creveling  to  convey 
Banta  the  Kansas  land  bought  with  the  proceeds  of  his 
farms,  and  award  him  a  worthless  judgment  in  its  stead. 
Creveling  tendered  the  conveyance  of  the  Kansas  land  in 
the  pleadings,  but  it  is  said  that  in  other  respects  he  has 
placed  it  beyond  his  power  to  restore  Banta  to  his  original 
position.  These  are  not  pointed  jout,  and  we  have  discovered 
none  from  an  examination  of  the  record.  It  is  not  necessary 
to  justify  a  rescission  that  restoration  in  kind  be  possible 
to  the  person  electing  to  rescind,  when  this  has  been  rendered 
impossible  by  the  acts  of  the  other  party  in  carrying  out  a 
fraudulent  enterprise.  The  complainant  may  demand  the 
return  of  ihe  money  paid  and  the  property  in  the  possession 
of  the  adverse  party,  or  its  market  value,  if  alienated. 
Erickson  v.  Fisher,  51  Minn.  300  (53  N.  W.  638) ;  Hilton 
V.  Thresher,  8  S.  D.  412  (66  K  W.  816);  Hopkins  v. 
Snedaker,  71  111.  449;  9  Cyc.  433,  and  cases  collected; 
24  Am.  &  Eng.  Ency.  of  Law  (2d.  ed.)  623.  See  Fagan  v. 
Hook,  134  Iowa,  381;  Hale  v.  Kobbert,  109  Iowa,  128. 
"  If,  therefore,  he  (Banta)  has  so  entangled  himself  in  the 
meshes  of  his  own  knavish  plot  that  the  party  defrauded 
cannot  unloose  him,  the  fault  is  his  own,  and  the  law  only 
requires  the  injured  party  to  restore  what  he  has  received, 
and,  as  far  as  he  can,  undo  what  has  been  done  in  the  exe- 
cution of  the  contract.  This  is  all  that  the  party  defrauded 
can  do,  and  all  that  honesty  and  fair  dealing  require  of  him. 
If  this  fail  to  extricate  the  wrongdoer  from  the  position  that 
he  has  assumed,  it  is  in  no  sense  the  fault  of  his  intended 
victim ;  and,  upon  the  principles  of  eternal  justice,  whatever 
consequences  may  follow  should  rest  on  the  head  of  the 
offender  alone."     Hammon  v.  Pennock,  61  N.  Y.  145. 

This  case  comes  clearly  within  these  rules.  Banta 
owned  no  land  in  Kansas,  and,  in  so  far  as  the  record  dis- 
closes, was  the  agent  for  the  sale  of  none.  And  yet  he  showed 
the  Crevelings  the  lands  in  Rawlins  county,  Kan.,  described 
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in  the  contracts,  as  though  he  had  the  right  to  dispose  of 
them.  His  design  was  not  to  exchange  lands,  hut  to  defraud 
those  with  whom  he  pretended  to  deal  of  their  lands.  The 
making  of  the  contracts  was  a  part  of  this  scheme.  They 
must  have  been  entered  into  without  intention  to  procure  the 
conveyance  of  the  lands^  for  he  had  no  knowledge  of  the 
price  asked  for  them,  or  that  they  were  for  sale  at  prices  he 
could  pay.  To  farther  promote  his  scheme  he  induced  the 
Crevelings  to  move  to  Kansas  by  falsely  representing  that 
the  deeds  to  the  land  there  were  ready  for  delivery,  and  the 
record  leaves  little  doubt  but  that  what  he  did  after  their 
arrival  was  for  the  purpose  of  lulling  his  victims  into  security 
rather  than  with  the  honest  design  of  fulfilling  his  contracts. 
In  view  of  all  this  chicanery,  ought  he  be  permitted  to  set 
up  the  inability  of  those  whom  he  has  defrauded  to  place  him 
in  statu  quo,  when  the  changed  conditions  have  resulted  solely 
from  his  own  manipulations,  or  in  wresting  the  property  from 
them,  and  in  effectuating  his  abominaUe  enterprise?  We 
think  not.  We  discover  nto  tenable  ground  for  denying  the 
plaintiffs  the  right  to  rescind  and  have  the  renmants  of  their 
property  within  reach  restored  to  them.  Of  course  there 
were  some  changes  in  incumbrances  made  by  or  under  Banta, 
but  these  can  be  readily  adjusted  in  an  accounting.  Camp- 
hell  V.  Spears,  120  Iowa,  670 ;  Clapp  v.  Oreenlee,  100  Iowa, 
586;  Smith  v.  Bricker,  86  Iowa,  285. 

As  to  the  case  of  Alexander  Creveling,  there  was  no  per- 
formance on  Banta's  part,  but  he  did  advance  money  as 
hereinbefore  explained.  But  the  value  of  the  land  vol- 
untarily conveyed,  together  with  the  incumbrances  placed  on 
that  not  disposed  of,  as  will  hereafter  appear,  exceed  the 
amount  advanced  by  Banta,  so  no  tender  was  necessary  by 
Alexander  Creveling.  While  Theodore  Creveling  tendered 
the  conveyance  of  the  two  tracts  of  Kansas  land  in  his  peti- 
tion, this  should  not  be  exacted  in  the  decree,  save  upon  the 
payment  by  Banta  of  the  amount  found  due  from  him  to 
Creveling.     As  the  Kansas  land  was  paid  from  the  proceeds 
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of  Creveling's  farm,  it  would  be  inequitable  to  require  him 
to  convey  these  tracts,  and  take  judgment  against  an  insol- 
vent instead.  The  decree  should  permit  Banta  to  pay  the 
amount  owing  by  him  and  take  the  conveyances,  or,  if  he 
does  not  do  so,  to  give  Creveling  the  right  to  elect  whether 
he  will  retain  the  land  and  credit  the  sums  paid  therefor, 
with  interest  on  the  amount  owing  by  Banta,  or  convey  the 
land  to  him.  This  will  be  equitable,  and  an  adjustment  such 
as  will  protect  the  rights  of  both  parties. 

V.  It  is  apparent  that  the  accounting  between  the 
Crevelings  and  Banta  will  not  be  controlling  in  the  matter 
of  adjusting  the  equities  between  them  and  Nicholson.  The 
latter  is  not  entitled  to  protection  after  August  2,  1899,  and 
all  conveyances  thereafter,  together  with  the  mortgage  of 
$4,000  executed  after  the  actions  were  begun,  should  be  can- 
celed. Prior  thereto  he  had  loaned  Banta  money  at  different 
times  in  reliance  on  the  land  as  security  —  $425  March  27, 
1899 ;  $500  April  4,  1899 ;  $2,830  May  5,  1899.  On  this 
last  note  $40.23  was  indorsed  May  12,  1899,  $1,289.15 
May  10,  1899,  $136.78  in  AprU,  and  $96.55  May  24,  1899, 
and  possibly  more.  These  loans  were  made  on  the  faith  of 
both  the  deeds  of  Theodore  and  Alexander  Creveling,  and 
should  be  allowed  Nicholson  in  the  accounting.  As  between 
the  Crevelings  the  amount  should  be  apportioned  between 
them  according  to  the  values  of  their  respective  tracts  of  land 
at  the  time  the  deeds  were  deposited  as  security  by  Banta. 
This  is  equitable,  as  it  is  based  as  nearly  as  may  be  on 
the  extent  of  security  afforded;  for  the  amount  of  the  then 
existing  incumbrance  against  these  particular  tracts  of  land 
cannot  be  ascertained  from  this  record.  While  the  evidence 
is  somewhat  conflicting,  it  fairly  appears  that  the  one  hun- 
dred and  twenty  acre  tract  belonging  to  Theodore  Creveling 
was  then  worth  $40  per  acre,  and  the  ninety  acre  tract  $65 
per  acre;  that  the  eighty  acre  tract  of  Alexander  Creveling 
was  worth  $37.50  per  acre,  and  the  forty  acres  $65  per  acre. 
The  determination  of  the  amount  owing  Nicholson  and  the 
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apportionment  of  the  same  is  mere  matter  of  computation. 
Aside  from  the  items  mentioned  it  appears  that  Nicholson 
paid  out  of  the  proceeds  of  the  mortgage  of  March  1,  1900, 
$1,472.16  to  satisfy  the  existing  mortgage  on  the  one  hun- 
dred and  twenty  acres  of  land  belonging  to  Theodore  Creve- 
ling,  and  this  amount,  with  interest  at  6  per  cent  per  annum 
from  the  date  of  such  payment,  should  be  allowed  him  as 
against  Theodore  Creveling.  It  also  appears  that  Nicholson 
advanced  $1,137.75  to  satisfy  the  mortgage  of  $8,000  against 
the  land  of  Alexander  Creveling,  and  this  amount,  with  in- 
terest, should  be  allowed  him,  and  established  as  a  lien 
against  the  land  of  said  Alexander  now  in  controversy.  On 
the  other  hand,  Nicholson  must  account  for  the  rents  and 
profits  from  the  time  he  acquired  possession  thereof  down 
to  the  present  time,  the  respective  amounts  thereof  abovo 
interest  on  the  mortgages  thereon,  and  taxes  to  be  applied 
annually  in  reduction  of  the  above  liens. 

VI.  As  between  Banta  and  Theodore  Creveling,  the 
former  should  be  charged  with  $6,500  he  received  for  the 
two  hundred  and  ninety-nine  and  one-half  acres  title  to  which 
passed.  On  the  one  hundred  and  twenty  acre  tract  he  placed 
a  first  mortgage  of  $3,000  and  a  second  one  of  $150,  and 
out  of  the  proceeds  paid  to  satisfy  an  existing  mortgage  of 
$1,553.73,  and  he  should  be  charged  the  difference  or  $1,- 
596.27.  In  addition  to  the  above  he  should  be  debited  with 
the  portion  of  the  loans  made  to  him  by  Nicholson  charged 
to  the  land  of  Theodore.  He  should  be  credited  with  the 
sum  of  $596.59  heretofore  mentioned.  On  all  items  interest 
at  the  rate  of  6  per  cent,  per  annum  should  be  computed 
from  the  several  times  of  payment  by  either  party  and  judg- 
ment entered  for  the  balance  found  to  be  owing  by  Banta. 
If  he  shall  pay  Theodore  Creveling  the  amount  so  found 
within  ninety  days  from  the  time  of  entering  decree,  said 
Creveling  and  wife  will  convey  to  him  the  two  tracts  of  land 
in  Kansas ;  if  he  shall  fail  so  to  do,  then  the  title  thereto  shall 
remain  in  the  Crevelings,  and  on  the  above  judgment  will 
Vol.  138  lA.— 5 
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be  credited  with  the  amount  paid  by  Banta  for  the  three 
hundred  and  twenty  conveyed  to  Mrs.  Creveling  and  for  the 
Gihnore  ranch  of  four  hundred  and  eighty  acres,  with  6 
per  cent  per  annum  interest,  unless  the  Crevelings  elect  to 
convey  said  lands  to  Banta  instead  of  allowing  such  credit. 
Vn.  Reverting  now  to  the  controversy  between  Al- 
exander Creveling  and  Banta,  it  will  be  recalled  that  the 
latter  had  disposed  of  three  hundred  and  thirty-nine  acres 
of  land  to  Walcott.  The  evidence  shows  this  to  have  been 
then  worth  $22  per  acre,  or  $7,458,  It  also  appears  that 
Banta  placed  an  incumbrance  of  $2,000  on  the  eighty  acre 
tract  awarded  to  Creveling.  These  sums,  amounting  to 
$9,458,  should  be  charged  to  Banta,  and  he  should  be  cred- 
ited with  the  $1,623.34  heretofore  mentioned  and  the  $8,000 
mortgage  on  the  land,  making  $9,623.34.  The  remaining 
installments  of  the  $910  were  paid,  but  solely  for  the  con- 
venience of  Banta,  and  Banta  should  be  credited  with  the 
present  worth  of  the  last  eleven  of  these  and  five-sixths  of 
the  other,  computing  interest  at  the  rate  of  6  per  cent,  per 
annum  as  of  the  date  when  paid.  Otherwise  Creveling  would 
be  charged  with  the  expense  of  Banta's  exploitations  in 
making  new  loans.  Aside  from  the  above  Banta  should  be 
charged  with  the  $1,137.75  advanced  by  Nicholson,  and  also 
the  portion  of  the  several  loans  made  by  him  to  Banta  set 
off  against  Alexander  Creveling's  land.  Interest  should  be 
computed  from  the  time  of  the  respective  payments  at  the 
rate  of  6  per  cent  per  annum,  and  judgment  entered  against 
Banta  for  the  balance  against  him.  The  record  is  not  as  clear 
as  it  might  have  been,  and  there  may  be  found  discrepancies 
in  the  computations,  or  items  may  have  been  omitted.  If 
so,  correction  may  be  made  in  the  entry  of  decrees  in  the 
district  court,  for  which  purpose,  and  also  for  an  accounting 
of  rents  and  profits,  the  cause  is  remanded. — Reversed. 
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J.  C.  Bennett  et  aim,  Appellants  v.  City  op  Emmbtsbubg       [\^   ^ 
ET  Aij.y  Appellees. 


Mimicipal  corporations:    action   to  enjoin   speqal   assessment: 

1  MonoN  to  dismiss.  In  an  action  by  several  property  owners  to 
enjoin  the  enforcement  of  a  special  assessment  for  the  construction 
of  a  sewer  system,  the  interest  of  each  is  separate  and  distinct  from 
that  of  every  other,  and  a  dismissal  or  withdrawal  from  the  case 
of  a  part  of  the  plaintiffs  will  not  conclude  the  right  of  the  others 
to  prosecute  the  action;  and  where  a  dismissal  as  to  part  of  the 
^>pe]lants  because  no  longer  entitled  to  prosecute  the  action  is  not 
insisted  upon,  the  appeal  will  be  retained  as  to  all. 

Af^>eal:    raLAV  in  fiung  argument.    Where  delay  in  filing  a  reply 

2  argument  is  excusable  and  no  prejudice  appears  it  will  not  be 
stridcen. 

Constnictioii  of  sewerage  sjrstem:    AUTHORrrv  of  council:    suffi- 

3  OENCY  OF  RECORD.  In  the  absence  of  a  showing  that  the  work  of 
constructing  a  sewerage  system  was  ordered  by  less  than  a  three- 
fourths  vote  of  the  council,  a  recital  in  the  resolution  of  necessity, 
which  is  a  part  of  the  council  proceedings,  that  it  was  undertaken 
on  motion  of  the  council  is  sufficient  evidence  of  that  fact  to 
comply  with  Code,  section  8ii,  without  any  further  record  of 
authority  to  proceed. 

Same:    yea  and  nay  vote:    record.    The  statute  providing  for  a 

4  yea  and  nay  vote  of  a  city  council  in  ordering  the  construction  of 
a  sewerage  system  contemplates  a  roll  call,  and  a  record  of  each 
councilman's  vote  as  his  name  is  called. 

Same:    resolution  of  necessfty:    notice.    Before  a  city  council  has 

5  jurisdiction  to  order  the  construction  of  lateral  sewers,  a  resolution 
of  necessity  must  be  adopted  setting  forth  the  necessity  for  the 
improvement,  with  a  statement  of  the  material  to  be  used  and 
method  of  construction,  and  notice  of  a  time  and  place  of  hearing 
must  be  given  that  property  owners  may  appear  and  make  objec- 
tion. 

Same:    notice  to  contractors.    A  notice  to  contractors  inviting 

6  bids  for  the  construction  of  sewers,  which  fails  to  give  definite 
information  respecting  the  conditions  under  which  the  work  is 
to  be  done  and  the  manner  of  construction,  in  substantial  con- 
formity with  the  statute,  is  insufficient  to  give  the  council  juris- 
diction to  proceed.  A  mere  estimate. of  the  kind,  size  and 
linear  feet  of  sewer  pipe  to  be  used,  the  number  of  flush  tanks 
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and  man  holes,  and  stating  that  payment  will  be  made  in  spe- 
cial certificates,  is  not  a  compliance  with  the  statute;  even 
though  there  is  a  general  reference  in  the  notice  to  plans  and 
specifications. 

Same.    A  notice  to  contractors  of  the  construction  of  a  sewer  which 

7  does  not  define  the  course  of  the  sewer  is  not  in  compliance  with 
the  statute. 

Special  assessments.    Under  the  contract  for  the  construction  of  a 

8  sewer  as  described  in  an  ordinance,  an  assessment  for  the  purpose 
of  paying  for  sewerage  not  so  described  is  void. 

Same.    Where  the   record  discloses  no  authority  to  dig  a  disposal 

9  ditch  in  connection  with  the  construction  of  a  sewer,  a  special 
assessment  to  pay  for  the  same  is  void. 

Same:    power  of  counql.    Where  the  resolution  of  necessity  for  the 

10  construction  of  a  sewer  provides  that  the  cost  thereof  shall  be 
paid  from  a  tax  upon  the  property  included  within  the  assessment 
district,  and  from  the  general  fund,  the  council  has  no  authority 
to  order  payment  through  the  medium  of  a  special  assessment 

Same.    Although  a  resolution  of  necessity  for  the  construction  of  a 

11  sewer  authorizes  payment  therefor  by  special  assessment,  the 
statute  contemplates  an  assessment  upon  abutting  property  only, 
and  an  assessment  upon  nonadjacent  property  is  void. 

Same.    The  statutes  relating  to  special  assessments  to  pay  the  cost  of 

12  public  improvements  must  be  strictly  pursued;  and  an  assessment 
including  items  and  accounts  for  which  a  tax  could  not  legally  be 
levied,  or  for  an  amount  in  excess  of  a  legal  levy,  is  void. 

Same:    stecial  benefits.    The  assessment  of  all  lots  within  a  sewer 

13  district,  irrespective  of  whether  they  are  adjacent  to  or  abut  upon 
the  sewers  constructed,  is  not  in  compliance  with  the  statute  or  an 
ordinance  providing  that  the  special  assessments  shall  be  in  pro- 
portion to  the  benefits;  since  the  question  of  benefits  is  dependent 
upon  whether  there  is  an  opportunity  to  utilize  the  sewer  . 

Same:    defective  construction.    Where  a  sewer  has  been  defectively 

14  constructed  a  special  assessment  to  pay  its  cost  should  not  be 
levied  until  the  defects  have  been  remedied ;  and  a.  lot  owner  is 
not  bound  to  accept  a  defective  sewer  and  pay  the  full  contract 
price,  simply  because  the  city  council  has  made  a  settlement  with 
the  contractor  respecting  the  defects. 

Special  assessments:    objection  by  lot  owners  :    estoppel.    The  fact 

15  that  lot  owners  knew  of  the  resolution  of  necessity  for  the  con- 
struction of  a  sewerage  system,  the  letting  of  the  contract  and 
progress  of  the  work,  under  proceedings  contemplating  payment 
therefor  in  part  from  the  general  city  fund  and  in  part  by  a  tax 
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upon  the  property  within  the  district,  and  made  no  objection 
thereto,  will  not  estop  them  from  objecting  to  special  assessments 
to  pay  the  cost  thereof. 

Same:  void  assessment  :  equitable  reuep.  Jurisdictional  defects  in 
16  proceedings  to  establish  a  sewerage  system  and  to  levy  assessments 
to  pay  therefor,  are  not  waived  by  failure  of  the  taxpayers  to 
appear  and  object  to  the  assessment,  or  to  appeal  from  the  action 
of  the  council  in  ordering  the  assessment:  but  they  may  still  have 
equitable  relief  from  an  assessment  void  for  want  of  jurisdiction. 

Deemer,  J.,  dissenting. 

Appeal  from  Palo   Alto   District    Court. —  How.    W.    B. 
QuAETON,  Judge. 

Thuesday,  Masch  19,  1908. 

Action  in  equity  to  restrain  the  enforcement  of  a  special 
assessment,  levied  to  pay  the  cost  of  construction  of  a  sewer 
system  in  the  defendant  city.  The  decree  entered  was  ad- 
verse to  plaintiffs  and  they  appeal —  Reversed. 

Baily  &  Stipp  and  Davidson  &  Burt,  for  appellants. 

E.  A.  Morling,  W.  H.  Morling,  and  J.  K.  Macomber, 
for  appellees. 

Bishop,  J. —  In  April,  1903,  the  council  of  the  de- 
fendant city  approved  plans  and  specifications,  drawn  by 
M.  Tschirgi,  an  engineer,  for  a  sewer  system  for  the  city; 
and,  as  we  understand,  such  plan  contemplated  a  main  sewer 
in  two  divisions,  and  with  lateral  sewers  connecting  therewith 
and  extending  into  the  various  sections  of  the  city  —  the 
main  sewer  to  be  provided  at  its  general  terminus  with  a 
disposal  plant.  Thereafter  proceedings  under  the  statute 
were  had,  looking  to  the  construction  of  the  system,  contracts 
were  let,  etc.  At  the  close  of  the  work  it  was  accepted  by 
the  city  council,  and  payment  therefor  was  about  to  be  made 
when  this  action  by  plaintiffs  —  taxpayers  of  the  city  —  was 
commenced.     Many  errors  and  irregularities  in  the  proceed- 
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ings  and  contracts,  and  negligence  and  fraud  in  the  per- 
formance of  the  work  are  charged,  and  these  we  shall  con- 
sider in  the  order  which  seems  to  us  best  adapted  to  a  dis- 
position of  the  case.  The  facts,  as  far  as  necessary  to  be 
considered,  will  be  stated  in  the  order  of  their  connection. 
I.  With  the  case  has  come  to  us  a  motion  to  dismiss  the 
appeal,  and  this  we  may  dispose  of  before  going  to  a  dis- 
cussion of  the  appeal  on  merits.  The  motion  is  based  upon 
1.  Municipal  the  fact  that  two  of  the  thirty  appellants, 
action  to  smcc  the  appeal  was  taken,  have  waived  their 

injoin  special  •    i  i.        i  i 

assessment:       right  to  further  prosccute  by  securing  permis- 
d>»™>»-  sion  from  the  city  for,  and  by  connecting  up 

their  properties  with,  the  sewer,  and  by  presently  using  the 
same ;  and  the  further  fact  that  another  of  the  appellants  has, 
since  the  appeal,  paid  the  assessment  levied  against  his  prop- 
erty. The  motion  proceeds  upon  the  assumption  that  the 
interests  of  the  plaintiffs  and  appellants  are  joint,  and  hence 
that  a  settlement  or  adjustment  with  one  must  be  giv«i  opera- 
tion to  conclude  the  others.  There  is  nothing  upon  which 
to  rest  such  an  assumption.  The  interest  of  each  lot  owner 
is  separate  and  distinct  from  that  of  every  other.  The 
plaintiffs  are  in  court  together  only  because  the  statute 
authorizes  such  a  course  to  avoid  a  multiplicity  of  suits. 
And,  because  in  such  a  case  one  of  the  plaintiffs  may  be 
dismissed,  or  shall  withdraw  from  the  case,  it  does  not  follow 
that  the  right  of  the  others  to  be  heard  is  thereby  destroyed. 
Russell  V.  Stamell,  105  XT.  S.  303  (26  L.  Ed.  989) ;  Ogden 
V.  Armstrong,  168  TJ.  S.  234  (18  Sup.  Ct.  98,  42  L.  Ed. 
444) ;  Todd  v.  Daniel,  16  Pet.  (U.  S.)  541  (10  L.  Ed. 
1054).  We  are  asked  to  dismiss  the  appeal  as  a  whole. 
The  right  to  a  dismissal  as  to  the  particular  persons  is  not 
argued  or  insisted  upon,  and  we  do  not  therefore  express 
any  opinion  on  that  subject.  The  motion  to  dismiss  is  over- 
ruled. 

We  have  also  a  motion  to  strike  the  reply  argument  of 
appellants  because  not  filed  in  time.    The  delay  seems  to  have 
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been  excusable,  and,  as  no  prejudice  appears,  the  motion  is 
2.  AppxALide-     overruled. 

tJgumaat!^  IL     On  June  15,  1903,  the  city  council 

adopted  a  resolution  of  necessity,  reciting,  among  other  things, 
that "  it  is  found  necessary  by  the  council  in  order  to  preserve 
the  health  and  meet  the  demands  of  the  property  owners  in  the 
8.  CoMsniucTiow  Emmctsburg  sewer  district  '^  that  said  district 
JJ^Jf***  be  improved  by  constructing  ^*  a  main  sewer  of 
of  anmcU:        the  bcst  quality  of  vitrified  round  sewer  pipe 

sufficiency  ,  *•  ••• 

of  record.  with  Sealed  joints,  varying  in  size  from  twelve 

to  twenty-two  inches  in  diameter,  together  with  disposal 
plant,"  etc  The  course  of  the  sewer  is  then  marked  out 
in  the  several  divisions,  and  the  location  of  the  disposal 
plant  stated.  It  is  then  recited  that  the  work  shall  be  done 
imder  contract,  and  in  accordance  with  the  plans  and  specifi- 
cations adopted,  and  that  ^^the  cost  shall  be  assessed  in 
accordance  with  the  law  governing  the  same  against  the  real 
property  situated  and  included  within  the  following  described 
boundary  lines,  and  from  the  general  fund  of  the  city." 
Then  follows  a  designation  of  several  additions  and  parts 
of  additions  to  the  city,  comprising,  as  we  understand,  the 
major  portion  of  the  corporate  territory,  which,  it  is  de- 
clared, shall  constitute  the  "Emmetsburg  sewer  district." 
The  minutes  of  the  same  meeting  show  the  following:  ^*  Ee- 
Bolved  .  .  .  that  a  sewer  system  as  set  forth  in  the 
proposed  resolution  of  necessity  be  and  the  same  is  hereby 
ordered  established,  and  the  clerk  is  hereby  instructed  and 
authorized  to  advertise  for  bids  for  the  construction  of  said 
system.  Carried,  8  votes  for."  And  here  we  have  the 
twofold  contention  for  invalidity:  First,  that  the  resolu- 
tion did  not  state  whether  the  improvement  was  petitioned 
for,  or  was  ordered  by  the  council  on  its  own  motion ;  second, 
the  record  does  not  show  that  the  yeas  and  nays  were  called 
on  the  resolution  ordering  the  improvement,  and  recorded. 
Code,  section  793,  provides  that  the  construction  of  a  sewer 
shall  not  be  ordered  until  three-fourths  of  all  the  members 
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of  the  council  shall  by  vote  assent  thereto,  unless  the  same 
be  petitioned  for  by  the  abutting  owners.  And  by  section 
811  it  is  provided  that  the  vote  "  shall  be  by  yeas  and  nays, 
and  entered  of  record,  and  the  record  shall  show  whether 
the  improvement  was  petitioned  for  or  made  on  the  motion 
of  the  council/*  We  think  it  sufficiently  appears  in  the 
resolution  of  necessity  —  that  being  part  of  the  record  of 
the  proceedings  —  that  the  action  was  on  motion  of  the  coun- 
ciL  At  least  we  should  be  inclined  to  accept  it  as  sufficient 
in  the  absence  of  proof  that  the  work  was  ordered  by  less 
than  a  three-fourths  vote  of  the  council  And,  the  fact  once 
stated  in  the  record,  it  is  enough. 

Looking  now  to  the  second  phase  of  the  contention,  the 
record  before  us  makes  it  appear  that  the  city  council  con- 
sisted of  the  mayor  and  eight  aldermen;  and  the  minutes 
4.  Same:  yea  of  the  meeting  in  question  show  that  the 

and  nay  vote:  1111  •        1  • 

record.  mayor  and  each  alderman,  nammg  mm,  were 

present.  The  question  then  resolves  itself  down  to  this: 
Can  it  be  said  that  compliance  with  the  requirements  of  sec- 
tion 811  sufficiently  appears  from  the  entry  as  made  in 
the  minute  book  of  the  council  ?  We  think  not  We  have 
said  over  and  over  again  that  the  purpose  of  the  statute  is 
to  compel  a  record  showing  how  each  individual  member 
of  the  council,  on  his  name  being  called,  voted.  And  we 
have  as  often  declared  that  it  is  not  for  us  to  say  that  the 
requirement  is  unnecessary  or  unreasonable.  The  following 
are  among  the  later  cases :  Water  Co.  v.  Marion,  121  Iowa, 
306;  Cook  v.  Independence,  133  Iowa,  582;  Markham  v. 
Anamosa,  122  Iowa,  689.  True,  we  have  on  occasion  said 
that,  where  the  recorded  minutes  show  what  members  of  the 
council  were  present,  and  that  a  roll  call  was  had,  a  failure 
on  the  part  of  the  clerk  to  rewrite  the  names,  in  recording 
the  vote,  where  all  vote  one  way,  would  not  be  fatal  And 
this  because  in  such  a  record  the  prime  requirements  of  the 
statute  are  complied  with.  On  reading,  one  would  be  advised 
how  the  vote  was  taken,  and  how  each  member  present  voted. 
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But  we  are  not  warranted  in  further  extending  the  holding. 
Now,  on  reading  the  minutes  of  the  meeting  here  in  question, 
no  one  could  say  how  the  vote  was  taken.  It  may  have  been 
by  show  of  hands,  or  viva  voce.  Whatever  the  fact  as 
known  to  those  present,  it  is  certain  that  the  minutes  of  the 
meeting  —  and  by  these  we  are  bound  —  do  not  show  that  the 
roll  was  called,  and  the  ayes  and  noes  entered  of  record, 

III.  At  the  council  meeting  of  June  15th,  and  follow- 
ing the  adoption  of  the  resolution  ordering  the  main  sewer,  a 
resolution  was  made  of  record  as  follows :  "  Whereas  petitions 
*•  ^JJJJution  ^^^  ^^^  establishment  of  lateral  sewers  (de- 
noticc.^'*^*  scribing  the  course  of  three  sewers  to  connect 
at  different  points  with  the  main  sewer)  have  been  presented 
to  the  council,  said  petitions  having  been  signed  by  property 
owners  owning  a  majority  of  the  Knear  front  feet  of  property 
abutting  on  each  of  said  lateral  sewers  respectively:  it  is 
therefore  resolved  that  said  lateral  sewers  be  and  the  same 
are  hereby  ordered  established  and  constructed  as  petitioned 
for,  the  same  to  be  constructed  in  accordance  with  the  plans 
and  specifications  heretofore  adopted  by  said  council;  and 
the  clerk  is  hereby  ordered  to  advertise  for  bids  for  the 
construction  thereof  which  shall  be  included  in  the  notice 
heretofore  ordered  given."  It  is  said  that  the  action  so 
taken  was  void  for  want  of  jurisdiction.  And  in  this  con- 
tention we  ^ree.  Code,  section  810,  provides  in  substance 
that,  before  any  sewer*  can  be  constructed,  a  proposed  resolu- 
tion of  necessity  shall  be  brought  forward,  which  resolution 
shall  set  forth  the  necessity  for  the  improvement;  and  it 
shall  contain  a  statement  of  the  material  to  be  used,  the 
method  of  construction,  etc.  Notice  shall  be  given  of  a  time 
fixed  for  hearing,  at  which  property  owners  may  appear  and 
make  objections.  Here,  as  we  have  seen,  the  council  simply 
ordered  the  construction  of  the  sewers,  and  ordered  the  clerk 
to  include  such  in  the  notice  inviting  bids  for  the  construction 
of  the  main  sewer.  There  is  no  way  in  which  such  action 
can  be  justified.     The  statute  is  the  sole  authority  to  proceed. 
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and  its  provisions  are  mandatory.  Accordingly  steps  taken 
in  open  disregard  thereof  must  be  condemned  as  without 
jurisdiction  and  void.  Osbum  v.  Lyons,  104  Iowa,  160; 
Polk  V.  McCartney,  104  Iowa,  567;  Oallaher  v.  Oarlcmd, 
126  Iowa,  206;  ComstocJe  v.  Eagle  Orove,  133  Iowa,  589. 
IV.  Next  in  order,  coimsel  for  appellant  point  out 
that  the  notice  to  contractors,  inviting  bids  for  the  construc- 
tion of  the  main  and  three  lateral  sewers,  did  not  comply 
«.  sami:  with  the  requirements  of  the  statute,  and  for 

contractors.  this  further  reason  invalidity  in  the  subse- 
quent proceedings  is  contended  for.  The  notice  published 
was  as  follows :  "  Sealed  proposals  will  be  received  at  the 
oflSce  of  the  city  clerk  .  .  .  until  July  8,  1903, 
.  .  .  for  fumshing  material  and  constructing  sewers 
in  said  city  according  to  plans  and  specifications  on  file 
in  said  office.  .  .  .  Said  sewer  to  be  constructed  of 
vitrified  sewer  pipe.  Payment  for  above  work  to  be  made 
in  special  assessment  certificates.  •  •  .  Estimated 
amount  of  work:  3,960  lin.  ft.  20  inch;  3,960  lin.  ft. 
18  inch;  2,640  lin.  ft  12  inch;  5,610  lin.  ft  8  inch; 
3  flush  tanks;  49  manholes."  On  this  subject,  the  statute 
(section  813)  provides  that  the  notice  to  bidders  "  shall  state 
as  nearly  as  practicable  the  extent  of  the  work  and  the  kind 
of  material  for  which  bids  will  be  received,  when  the  work 
shall  be  done,  the  terms  of  payment  fixed,  and  the  time  when 
proposals  shall  be  acted  upon."  This  statute  is  mandatory 
also,  and  noncompliance  therewith,  if  made  to  appear,  must 
result  in  a  denial  of  jurisdiction.  The  plain  purpose  is  to 
avoid  favoritism,  and  to  secure  the  most  liberal  bidding  on 
works  of  improvement  to  be  constructed  at  public  expense. 
We  need  not  review  at  length  the  cases  in  which  the  subject 
is  discussed.  They  are  within  easy  reach  of  all.  Coggeshall 
V.  Des  Moines,  78  Iowa,  235 ;  Windsor  v.  Des  Moines,  101 
Iowa,  848 ;  Osbum  v.  Lyons,  104  Iowa,  160 ;  Polk  v.  McCart- 
ney, 104  Iowa,  567;  Gill  v.  Patton,  118  Iowa,  88;  Oallaher 
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V.  Chriand,  126  Iowa,  206;  ComstocJe  v.  Eagle  Grave,  133 
Iowa,  589. 

fairly  analyzed,  the  notice  here  given  imparted  no 
more  information  than  that  the  city  contemplated  the  con- 
struction of  a  vitrified  pipe  sewer  according  to  plans  and 
specifications  on  file.  The  estimated  number  of  linear  feet 
of  four  separate  sizes  of  pipe  is  stated,  the  number  of  flush 
tanks  and  manholes,  and  that  payment  will  be  made  in 
special-assessment  certificates.  And  it  is  assailed  (a)  be- 
cause it  does  not  state  ^^  as  nearly  as  practicable  the  extent 
of  the  work  or  the  kind  of  materials  to  be  furnished ;  (b) 
it  does  not  state  when  the  proposals  should  be  acted  upon; 
(c)  it  does  not  state  when  the  work  should  be  done."  In 
our  view  the  expression  "  extent  of  the  work  "  means  some- 
thing more  than  a  bare  statement  of  the  length  of  the  sewer, 
the  size  of  the  pipe,  and  the  number  of  the  manholes  and 
flush  tanks.  It  includes  some  deflnite  information  respect- 
ing the  conditions  imder  which  the  work  is  to  be  done,  and 
the  manner  in  which  it  will  be  required  to  be  done.  With- 
out this  information  no  one  could  intelligently  submit  a 
bid.  It  is  true  that  the  notice  refers  to  plans  and  specifica- 
tions. But,  even  if  it  could  be  said  that  a  notice  advised 
contractors  where  they  might  go  and  find  out  for  themselves 
*'  the  extent  of  the  work,"  the  information  furnished  by  this 
notice  would  have  been  of  little,  if  any  value,  because  as 
we  have  seen,  the  plans  and  specifications  covered  practically 
the  whole  city.  Coimsel  do  not  argue  this,  but  we  may  sug- 
gest the  thought  that  possibly  the  notice  should  be  further 
charged  with  infirmity  for  that  it  does  not  correctly  state 
the  extent  of  the  work  and  materials  authorized.  Presump- 
tively there  is  included  therein  the  construction  of  the  lateral 
sewers,  a  work,  as  we  have  seen,  unauthorized  in  any  event. 
Without  further  discussion,  we  think  it  must  be  said  that, 
within  the  rule  of  the  cases  cited,  the  notice  was  insufficient. 

V.  On  October  15, 1903,  a  further  resolution  of  neces- 
sity was  adopted  by  the  council,  looking  to  the  construction 
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of  additional  lateral  sewers.  FoUowiog  the  adoption  of  the 
resolution,  the  sewers  were  ordered,  and  the  clerit  instructed 
to  advertise  for  bids.  The  notice  published  recited  that  bids 
would  be  received  on  a  day  named  "  for  the  construction  of 
1,888  feet  of  8-inch  sewer,  the  same  to  be  constructed  of 
vitrified  sewer  pipe.  The  contractor  must  complete  the  work 
by  February  1,  1904.  .  .  .  Payment  for  the  work  to 
be  made  in  sewer  certificates."  This  notice  is  assailed  as 
lacking  in  the  statutory  requirements,  and  for  the  reasons, 
in  part,  urged  against  the  notice  under  discussion  in  the 
previous  division  of  this  opinion.  In  addition  to  such  rea- 
sons it  is  pointed  out  that  here  there  is  not  even  a  reference 
to  plans  and  specifications.  We  need  not  again  go  over  the 
subject.  The  notice  did  not  comply  with  the  statutory  re- 
quirements. 

VI.  Kecurring  now  to  the  first  resolution  of  necessity, 
it  may  be  stated  that  therein  the  second  division  of  the  main 
sewer  is  described  to  b^n  at  the  intersection  of  Grand  ave- 
nue and  Seventeenth  street,  and  to  run  thence 
west  eight  blocks  to  intersect  the  first  division. 

On  July  6,  1903,  the  city  council  passed  an  ordinance  en- 
titled "  An  ordinance  creating  a  sewer  district,  providing 
for  the  construction  of  sewers  therein,  and  for  making  as- 
sessments therefor."  The  provisions  of  said  ordinance  ma- 
terial to  be  noticed  at  this  point  are  as  follows:  Section  1 
designates  as  the  "  First  sewer  district  of  Emmetsburg  "  the 
territory  described  in  the  resolution  of  necessity  of  June 
15th.  Section  2  provides  "  that  there  shall  forthwith  be 
constructed  in  said  district  one  main  sewer  and  disposal 
plant,  and  the  course  of  the  sewer  is  marked  out  correspond- 
ing with  the  resolution  of  necessity  except  that  the  second 
division  is  described  as  nine  blocks  long,  banning  at  Pleas- 
ant street.  The  notice  to  contractors,  it  will  be  observed,  did 
not  mark  the  course  of  the  sewer. 

VII.  The  defendant  firm,  Shepard  &  Hanrahan,  was 
awarded  the  contract  for  the  construction  of  the  main  and 
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lateral  sewers  ordered  June  15tli;  and  on  July  8th  a  writing 
8.  Sfecial  ^^^  entered  into  between  the  city  and  said 

^^sEasuEMTs,  gj.jii^  whereby  the  latter  agreed  to  construct 
**  the  main  sewer  as  set  forth  and  described  in  the  ordinance 
of  said  city  "  according  to  the  Tschirgi  plans  and  specifica- 
tionsy  together  with  the  three  lateral  sewers  ordered,  for 
the  gross  sum  of  $18,192.50.  The  writing  recited  that  the 
work  shall  be  done  in  first-class  manner,  and  that  upon  com- 
pletion and  acceptance  by  the  city  the  latter  shall  pay  "  two 
thousand  dollars  from  its  general  fund,  and  to  pay  over  such 
other  sums  as  shall  have  been  subscribed  by  its  citizens  for 
the  construction  of  said  sewer  and  paid  in,  and  the  balance 
•  .  .  the  city  agrees  to  assess  upon  all  lots  in  the  said 
sewer  district  and  issue  sewer  certificates  therefor  .  •  • 
as  provided  by  chapters  7  and  8,  title  5,  of  the  Code.'^  On 
August  19,  1903,  there  was  introduced  in  the  city  coimcil, 
and  adopted,  a  resolution,  reciting  that  the  block  of  sewer 
between  Pleasant  and  Grand  was  included  in  the  resolution 
of  necessity,  but  not  in  the  notice  to  contractors ;  "  therefore, 
be  it  resolved  .  .  .  that  the  sewer  committee  be  au- 
thorized to  have  Shepard  &  Hanrahan  build  this  additional 
block  at  the  same  price  per  foot  as  the  balance  of  said  sub- 
mains."  Said  block  was  constructed,  and  the  additional  cost 
thereof  was  included  in  the  assessment  proposed  to  be  en- 
forced. In  respect  of  this  it  is  contended  that  the  proceeding 
was  without  authority ;  there  having  been  no  attempt  at  com- 
pliance with  the  statute.  We  think  the  contention  is  merito- 
rious, and  should  be  sustained.  It  may  be  added  that,  aside 
from  the  want  of  authority,  there  is  another  reason  why  the 
cost  of  the  block  should  not  be  assessed  for.  It  will  be  ob- 
served that  the  contract  agreement,  as  expressed  in  the  writ- 
ing, was  to  construct  a  sewer  as  described  in  the  ordinance. 
And,  as  we  have  seen,  the  ordinance  marks  the  sewer  as  be- 
ginning at  Pleasant  street 

VUL     In  the  assessment  resolution  there  is  included 
an  item  of  $1,246  as  the  cost  of  a  disposal  ditch.     This  is 
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questioned  bjr  plamtiffs,  and  the  record  fails  of  any  explana- 
tion of  the  item.  Vaguely  it  appears  that 
such  a  ditch  was  dug  by  some  person,  and 
there  is  a  suggestion  in  the  evidence  that  it  was  done  pur- 
suant to  the  direction  of  some  member  or  members  of  the 
counciL  With  this  as  the  state  of  the  record  it  is  clear  that 
there  was  no  authority  to  proceed  to  a  special  assessment 
to  pay  the  cost  of  such  ditch. 

IX.  Shepard  &  Hanrahan  were  also  awarded  the  con- 
tract for  the  construction  of  the  lateral  sewers  ordered  in 
October,  1  ^03,  and  a  further  writing  was  entered  into  having 
10.  Same:  reference  to  such  work.    Therein  the  contract 

cou^  price  is  stated  to  be  the  sum  of  $1,833.60,  or 

82^  cents  per  foot  of  sewer,  and  $4:6  for  each  manhole,  and 
to  be  paid  in  sewer  certificates  representing  assessments  on 
abutting  and  adjacent  property.  And  in  June,  1904,  said 
firm  annoimced  the  completion  of  the  entire  work,  and  made 
tender  thereof  to  the  city.  The  city  refused  to  accept,  assign- 
ing as  a  reason  that  the  work  did  not  comply  with  the  con- 
tract; that  it  had  been  imperfectly  and  n^ligently  done, 
and  was  incomplete.  In  this  situation  —  and  the  contractors 
having  left  the  city  —  the  defendant  B.  O.  Hanger  appeared 
on  the  scene.  It  may  here  be  noted  that  the  reason  for  mak- 
ing Mr.  Hanger  a  party  to  this  action  does  not  appear.  His 
interest  in  the  contract,  as  far  as  disclosed  by  the  record, 
was  that  he  had  assisted  the  contractors  to  obtain  money  to 
carry  on  the  work  by  indorsing  their  notes,  which  notes  were 
still  outstanding.  Acting  on  his  own  motion,  Hanger  pro- 
ceeded to  open  up  the  trenches  in  places  and  do  some  correc- 
tion work.  September  30,  1904,  the  city  —  acting  through 
the  coimcil  —  and  Hanger  entered  into  a  stipulation  in  writ- 
ing, protriding  for  the  deposit  in  bank  by  Hanger  of  $688, 
to  be  paid  over  to  the  city  when  the  latter  should  pay  and 
deliver  to  Shepard  &  Hanrahan  the  cash  payments  and  sewer 
certificates  as  provided  by  the  contracts.  It  seems  that 
Shepard  &  Hanrahan  approved  of  the  stipulation,  and  the 
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money  was  deposited  by  Hanger.  Thereupon  the  city  council 
by  resolution  ordered  that  there  be  paid  to  the  contractors 
from  the  sewer  fund  the  sum  of  $4^000  for  the  cost  of  con- 
structing one  of  the  lateral  sewers  embraced  in  the  second 
contract)  and  the  balance  of  the  cost  of  such  lateral  sewer  to 
be  assessed  against  the  property  abutting  thereon;  that  the 
cost  of  the  main  sewer,  except  the  sum  of  $2,000  paid  for 
cost  of  intersections,  "  be  assessed  against  the  property  abut- 
ting thereon  and  adjacent  thereto  for  lateral  privileges  and 
upon  all  the  property  in  the  sewer  district  according  to 
benefits  as  provided  by  ordinance  and  the  statute."  Notice 
was  given  to  property  owners  that  plats  and  proposed 
schedules  of  assessment  were  on  file,  and  of  the  time  when 
objections  thereto,  on  account  of  errors,  irregularities,  and 
inequalities,  would  be  heard  and  considered.  Some  of  the 
plaintiffs  in  this  case  joined  with  other  property  owners  in 
filing  objections.  We  shall  have  occasion  to  refer  to  the  ob- 
jections thus  made  in  the  further  course  of  this  opinion. 
Suffice  it  to  say  at  this  point  that,  after  a  few  corrections  in 
the  amounts  of  individual  assessments,  the  schedule  was  ap- 
proved by  the  council,  and  an  assessment  ordered  therewith. 
The  resolution  of  approval  included  by  description  the  main 
sewer,  and  each  of  the  laterals,  and  recited  the  total  cost  of 
the  sewer  to  be  $21,761 ;  ^^  cost  of  disposal  ditch,  $1,246 ; 
ooet  of  incidentals,  $300." 

Counsel  for  appellants  contend  that  in  no  event  was  there 
jurisdiction  in  the  council  to  provide  for  the  payment  of  the 
amount  due  under  the  first  contract  by  the  levy  of  a  special 
assessment,  and  the  issue  of  certificates.  It  is  pointed  out 
that  it  is  provided  in  the  resolution  of  necessity  that  the  cost 
of  the  sewer  shall  be  paid  by  assessment  againt  the  real  prop- 
erty included  vrithin  the  assessment  district,  and  from  the 
general  fund.  And  it  is  the  argument  that  here  no  more 
was  meant  than  that  a  district  tax  should  be  laid  on  a  valua- 
tion basis  and  a  fund  to  meet  the  cost  thus  created;  that, 
having  selected  a  method,  the  authority  of  the  coimcil  must 
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be  held  limited  to  making  payment  according  to  that  method. 
On  the  other  hand,  it  is  contended  for  appellees  that  the 
spirit  and  purpose  of  the  expression  in  the  resolution  was 
to  pave  the  way  for  a  special  assessment ;  and  that  such  was 
the  thought  of  the  council  would  seem  to  find  confirmation 
in  the  subsequent  action  taken  by  it.  In  the  ordinance  to 
which  reference  has  been  made  these  provisions  appear: 
Section  7  provides :  "  That  there  be  and  is  hereby  appro- 
priated out  of  the  general  revenues  of  the  city  the  sum  of 
$2,000  for  the  cost  of  the  said  main  sewer  and  disposal 
plant.''  Section  8  provides  for  a  sewer  fund,  to  be  raised 
by  levy  each  year,  of  two  mills  on  the  dollar  upon  all  the 
property  in  the  district,  "  which  fimd  shall  be  used  for  con- 
struction purposes  or  for  maintenance  as  the  council  may 
determine."  Section  10  provides  that,  when  the  main  sewer 
and  disposal  plant  have  been  completed,  all  the  remainder  of 
the  cost  not  hereinbefore  provided  for  shall  be  assessed  upon 
all  the  lots  within  the  district,  in  proportion  to  the  special 
benefits.  Section  11  provides  that  the  council  shall  deter- 
mine what  part  of  the  cost  of  lateral  sewers  ordered  con- 
structed shall  be  paid  out  of  the  sewer  district  fund  or 
general  fund  of  the  city,  and  the  balance  shall  be  assessed 
against  the  lots  specially  benefited  thereby.  Then  there  is 
the  provision  of  the  contract  as  to  payment,  and  we  have  now 
the  additional  fact  of  the  assessment  resolution  and  schedule. 
Should  we  grant  the  premises  assumed  by  counsel  for 
appellants,  there  would  seem  to  be  no  escape  from  the  con- 
clusion reached  by  them.  Having  secured  the  acquiescence 
of  property  owners  in  the  construction  of  a  sewer  to  be  paid 
for  by  taxation,  most  certainly  the  council  could  not  change 
front  when  the  day  of  settlement  came,  and  order  payment 
to  be  made  through  the  medium  of  a  special  assessment  The 
property  owners  had  the  ri^t  to  rely  upon  the  resolution 
of  which  they  were  given  notice,  and  on  the  question  of  the 
adoption  of  which  they  had  the  right  to  be  heard.  Their 
rights  could  not  be  affected  by  any  change  in  method  of  pay- 


Digitized  by 


Google 


March  1908]     Bennett  v.  City  of  Emmbtsbubg.  81 

ment  subsequently  detennined  upon  by  the  council  on  its 
own  motion,  and  this  whether  by  ordinance  or  in  a  construc- 
tion contract 

But,  accepting  of  the  view  of  counsel  for  appellee,  still 
we  think  the  contention  for  illegality  must  be  sustained. 
Authority  to  levy  a  special  assessment  must  be  found  in  the 
statute,  and  no  provision  on  the  subject  can 
be  foimd  which  goes  farther  than  to  authorize 
a  levy  upon  abutting  or  adjacent  property.  Code,  sections 
792-810.  Without  dispute,  the  major  portion  of  the  prop- 
erty constituting  the  sewer  district  in  the  defendant  city  was 
without  the  zone  of  abutting  or  adjacent  property.  Indeed, 
by  a  resolution  adopted,  the  council  drew  the  line  at  165  feet 
from  the  sewer.  There  was  then  no  authority  for  an  assess- 
ment upon  nonadjacent  property.  And  we  think  there  are  no 
grounds  on  which  to  justify  an  assessment  on  the  property 
within  the  zone  of  adjacency.  Even  if  the  assessment  were 
divisible  —  a  subject  of  much  doubt  —  it  still  remains  to  be 
said  that  there  was  a  failure  of  compliance  with  Code,  sec- 
tion 810.  It  is  a  provision  of  that  section  that,  if  it  is  pro- 
posed to  specially  assess  abutting  property,  the  resolution 
of  necessity  must  so  declare,  and,  if  adjacent  property  is  to 
be  included,  the  resolution  must  describe  or  point  it  out. 

X.     Conceding,  for  the  purpose  of  argument,  the  power 
to  make  an  assessment,  the  appellants  contend  that  many  er- 
rors and  irregularities  entered  into  the  resolution  and  schedule 
providing  therefor.    In  view  of  our  conclusions 

IS.  Same. 

already  expressed  it  is  not  necessary  to  a  dis- 
]>08ition  of  the  case  that  we  take  note  of  this  contention.  But 
in  view  of  the  position  taken  by  counsel  for  appellees  in  argu- 
ment we  shall  do  so  in  brief,  as  the  situation  gives  added 
emphasis  to  our  thought  that  in  the  interests  of  those  who 
must  pay  the  cost  of  all  public  improvements  a  rigid  ad' 
herence  to  the  statute  should  be  insisted  upon.  To  begin 
with,  there  is  much  confusion  in  the  record  respecting  the 
amount  for  which  an  assessment  could  in  any  event  be  laid. 
Vol.  13S  Ia.— 6 
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A  district  sewer  fund  was  created  under  the  ordinance,  and 
from  this  by  special  resolution  $4:,000  was  ordered  paid  to 
apply  on  the  cost  of  one  of  the  lateral  sewers;  $2,000  was 
appropriated  from  the  general  fund,  to  apply  on  the  cost 
of  the  main  sewers ;  and  about  $500  was  collected  from  pri- 
vate subscription.  [Notwithstanding  this  the  total  of  the 
special  assessment  figures  $21,038.  Moreover,  there  is  evi- 
dence tending  to  show  that,  after  making  allowance  for  all 
certificates  that  could  be  claimed  by  the  contractors,  there 
are  others  left  on  hand  for  which  there  seems  to  be  no  right- 
ful claimant  It  may  be  possible  to  glean  from  the  record 
where  the  discrepancy,  if  such  it  is,  comes  in;  but  in  view 
of  the  conclusion  we  reach  on  the  whole  case  we  shall  not 
undertake  the  task.  It  is  the  rule  of  all  the  cases,  here  and 
elsewhere,  that,  where  an  assessment  includes  items  and 
amoimts  which  could  not  legally  be  assessed  for,  or  is  for  an 
amount  grossly  in  excess  of  what  could  be  legally  assessed, 
it  must  be  held  void.    Galldher  v.  Oarland,  126  Iowa,  206. 

A  further  complaint  of  the  assessment  is  that  it  is  not 
laid  according  to  benefits.  An  inspection  of  the  sdiedule 
discloses  that  on  a  portion  of  the  lots  in  the  district  is  levied 
18.   Sams:  e  district  tax,  so-callcd,  of  $4,  and  on  the 

fcSSIfito.  remainder  of  the  lots  the  levy  is  $15.    It  is 

said  in  the  course  of  argument  that  the  only  ground  of  dis- 
tinction marked  by  the  levy  is  between  residence  and  busi- 
ness lots.  And  the  accuracy  of  this  statement  is  not  chal- 
lenged. Against  a  portion  of  the  lots  is  levied  a  lateral  tax, 
as  to  some  $8,  as  to  others  $9,  and  still  others  $24.  By  the 
ordinance  it  is  provided  that  both  the  assessments  for  the 
main  sewer  and  the  lateral  shall  be  in  proportion  to  special 
benefits.  Such  also  is  the  provision  of  statute.  Taking  the 
situation  as  presented,  we  do  not  see  how  the  assessments  can 
be  approved  as  in  conformity  with  the  benefit  rule.  In  the 
case  of  the  main  sewer  it  may  be  conceded  that  the  construc- 
tion thereof  would  result  in  benefit  to  the  whole  district,  but 
the  benefit  would  be  general.    There  is  no  possible  groimd  on 
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wliich  to  plant  the  assertion  that  the  special  benefit  to  a  lot 
too  remote  for  direct  connection  would  be  equal  to  that  con- 
ferred upon  a  lot  within  the  zone  of  adjacency.  And  in  the 
case  of  lots  adjacent  to  a  lateral  the  district  assessment  is 
for  the  same  amount  as  all  other  lots,  and  there  is  added  the 
assessment  for  the  cost  of  the  lateraL  Assuming  that  for  the 
one  the  assessment  on  a  particular  lot  was  in  proportion  to 
special  benefit,  it  is  difficult  to  see  how  the  same  lot  could 
be  subjected  to  a  special  benefit  assessment  for  the  other. 
Within  our  view  a  lot  derives  special  benefit  from  a  sewer, 
whether  main  or  lateral,  when  it  is  so  situated  and  con- 
structed as  that  connection  can  be  made  therewith.  In  other 
words,  it  is  the  opportunity  presented  for  individual  use  that 
determines  the  question  of  special  benefit  The  lot  might 
perhaps  be  benefited  generally  by  the  construction  of  the 
main  sewer,  however  remote  therefrom,  and  it  might  be 
specially  benefited  by  a  lateral  affording  opportunity  for 
direct  connection;  but  in  the  very  nature  of  things  it  could 
not  be  specially  benefited  by  both. 

Finally,  it  is  contended  that  the  work  of  construction 

was  not  done  according  to  contract    The  principal  matters 

of  complaint  are  that  the  contractors  failed  to  follow  the 

grade  established ;  that  they  failed  to  properly 

'  defecthre.         form  the  trouch  bottom  for  the  reception  of  the 

constmction.  ^  ^  * 

pipe ;  that  some  of  the  pipes  laid  were  broken ; 
and  that  they  failed  to  cement  together  or  seal  the  joints  of  the 
pipe.  That  the  record  shows  the  work  to  have  been  more  or 
less  defective  cannot  be  denied.  This  appears  from  the  evi- 
dence of  persons  who  observed  the  work  while  in  progress ;  so, 
also.  Hanger  found  defects  in  opening  the  trenches  in  places, 
and  the  stipulation  entered  into  between  him  and  the  council, 
approved  by  the  contractors,  admitted  the  existence  of  still 
further  defects,  the  extent  of  which  cannot  be  told,  as  only  a 
partial  examination  was  made.  It  is  fair  to  say  in  this  con- 
nection that  the  evidence  shows  that  some  of  the  difficulties 
experienced  in  putting  the  plant -into  operation  was  due  to 
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the  fault  of  the  engineer  in  drawing  his  plans,  and  in  sub- 
sequently setting  his  grade  stakes.  But,  conceding  this,  the 
fact  of  defects  in  material  and  workmanship  not  attributable 
thereto  remains,  and  an  assessment  was  not  proper  until  such 
defects  had  been  remedied*  McCain  v.  Des  Moines,  128 
Iowa,  331;  Wingert  v.  Snouffer,  134  Iowa,  97.  It  is  said 
that,  in  respect  of  such  defects,  the  plaintiffs  are  bouind  by 
the  action  of  the  council  in  making  settlement  under  the 
Hanger  stipulation.  But  this  cannot  be  so.  We  need  not 
consider  what  would  be  the  situation  if  the  amount  paid  in 
by  Hanger  had  been  deducted  from  the  contract  price.  It 
was  not  so  done,  and,  as  far  as  appears,  the  amoimt  when  it 
reached  the  hands  of  the  city  would  go  into  the  general  fund. 
There  could  be  no  right  to  compel  lot  owners  to  accept  of  a 
defective  improvement  and  pay  the  full  contract  price  under 
special  assessment  simply  because  the  city  treasury  was  other- 
wise enriched  by  a  sum  paid  in  by  the  contractors  under 
stipulation  with  the  coimcil. 

XI.     It  is  urged  in  behalf  of  defendants  that  plaintiffs 
are  not  in  position  to  insist  upon  the  various  matters  of  de- 
fect and  irregularity  set  up  by  them,  and  to  which  we  have 
made  reference.    It  is  said,  to  begin  with,  that 
'sEssicBNTs:        plaintiffs  had  notice  of  the  original  resolution 

objection  by 

^ojt  owners:  of  ncccssity,  and  some  of  them  were  present 
when  the  same  was  adopted ;  that  they  knew 
of  the  letting  of  the  contract,  and  that  the  work  was  entered 
upon  and  prosecuted  to  completion;  that  they  knew  of  the 
purpose  of  the  coimcil  to  provide  in  the  main  for  the  cost 
of  the  main  sewer  and  the  three  laterals  by  special  assess- 
ments; and  that  they  made  no  objection  to  the  resolution, 
or  to  the  contract  made  pursuant  thereto,  or  to  the  prosecution 
of  the  work  under  such  contract  We  do  not  see  how  the 
knowledge  of  plaintiff  respecting  the  resolution  of  necessity 
can  avail  defendants  anything.  Plaintiffs  may  have  been 
entirely  content  to  have  a  sewer  system  put  in,  the  expense 
to  be  paid  in  part  from  the  general  fund  and  in  part  by  a  tax 
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to  be  levied  upon  the  property  within  the  sewer  district.  The 
resolution  did  not  warn  them  that  a  special  assessment  was 
to  be  resorted  to,  and  they  were  under  no  duty  to  remain 
upon  guard  to  see  to  it  that  the  council  did  not  subsequently 
attempt  to  change  such  method  of  providing  for  payment. 
This  is  elementary  in  the  law  on  the  subject,  and  it  will  be 
sufficient  to  refer  to  cases  already  cited.  There  is  no  evi- 
dence that  plaintiffs  had  legal  notice  or  knowledge  of  a  pur- 
pose to  assess  specially  for  the  cost  of  the  main  and  the  three 
lateral  sewers  until  the  assessment  resolution  was  brought 
forward. 

The  further  contention  is  made  by  counsel  for  appellees 
that  full  notice  and  opportunity  were  given  plaintiffs  to  ap- 
pear and  present  their  objections  to  the  proposed  assessment, 
le.  Same:  As  to  somc  of  the  plaintiffs  it  is  said  that  they 

•eUmtnt:         did  appear  and  file  objections,  but  that  they 
rSief.  did  not  appeal  from  the  resolution  adopting 

the  schedule  and  ordering  the  assessment  And  it  is  the 
argument  here  that  all  the  matters  of  defect  or  irregularity 
in  the  proceedings  were  waived  by  plaintiffs,  either  by  fail- 
ing to  appear  before  the  council  and  file  objections,  or  by 
abandoning  the  objections  where  such  were  filed.  It  appears 
that  notice  was  given  of  the  time  for  hearing  objections,  and 
some  of  the  plaintiffs  appeared.  We  have  repeatedly  held, 
however,  that  jurisdictional  defects  are  not  waived  by  a 
failure  to  appear  and  object  to  an  assessment,  or  a  failure 
to  appeal  from  the  order  of  the  council  adopting  an  assess- 
ment resolution.  Comstock  v.  Eagle  Orove,  supra,  and  cases 
cited.  And  it  is  equally  well  settled  that,  as  against  an  assess- 
ment void  for  want  of  jurisdiction,  equity  will  grant  relief 
by  injunction.  In  addition  to  the  cases  already  cited,  see 
Diver  v.  Bank,  126  Iowa,  691;  Railway  v.  PhiUips,  111 
Iowa,  377.  Errors  nonjurisdictional  in  character,  and  be- 
ing such  as  that  it  is  possible  to  the  coimcil  to  make  cor- 
rections, may  be  waived  by  a  failure  to  appear  and  object, 
or,  having  objected,  by  failure  to  appeal.     But  it  is  only 
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errors  in  an  assessment  that  the  council  has  authority  to 
make  which  are  thus  waived  A  failure  to  object  cannot 
be  given  effect  to  relate  back  and  infuse  validity  into  a 
contract  the  council  had  no  power  to  make.  Hence  it  is 
that  we  must  hold  that  these  plaintiffs  are  not  estopped  from 
chaUenging  either  the  validity  of  the  several  contracts  here 
in  question,  or  the  assessment  attempted  to  be  made  to  liqui- 
date the  expense  incurred  thereimder.  We  conclude  that  the 
relief  by  injunction  prayed  by  plaintiffs  should  have  been 
granted.  The  case  will  be  remanded  that  a  decree  in  har- 
mony with  this  opinion  may  be  entered. —  Beversed. 

Debmeb,  J. —  I  agree  to  the  conclusion.    Many,  if  not 
most,  of  the  defects  were  waived;  but,  as  one  or  more  were' 
prejudicial,  I  am  constrained  to  concur  in  the  result 


State  of  Iowa,  Appellee,  v.  F.  MoDebmbt,  Appellant. 

Criminal  law:    larceny:    indictment.    Breaking  and  entering  is  not 

1  an  ingredient  of  the  crime  of  larceny  under  Code,  section  4833, 
and  need  not  be  alleged  in  the  indictment;  nor  need  it  be  alleged 
that  the  taking  was  done  unlawfully  and  wilfully;  it  is  sufficient 
to  state  that  defendant  did  feloniously  take,  steal  and  carry  the 
property  away. 

Same:    value  op  property:    evii«nce.    Where  stolen  property  has  no 

2  market  value  because  of  use,  its  cost  when  purchased  may  be 
considered  in  fixing  the  value  when  stolen. 

Larceny:    instructions.    An  instruction  which  properly  defines  lar- 

3  ceny,  which  is  a  correct  statement  of  the  law  as  far  as  it  goes  and 
which  is  applicable  to  the  facts,  is  sufficient,  in  the  absence  of  a 
request  for  further  instructions. 

Same.    The  instructions  in  the  instant  case  are  held  to  properly  direct 

4  the  jury  as  to  the  included  offense  of  petit  larceny. 

Same:    possession  of  stolen  property.    An  instruction  that  recent 
6    possession  of  stolen  property  is  prima  facie  evidence  of  the  pos- 
sessor's guilt  of  the  larceny,  and  will  support  a  conviction  unless 
the  other  evidence  raises  a  reasonable  doubt  of  guilt,  is  held  to 
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have  been  correct^  when  taken  in  connection  with  another  instruc- 
tion to  the  effect  that  defendant  need  not  prove  his  possession  to 
the  satisfaction  of  the  jury,  but  if  his  explanation  is  sufficient  to 
raise  a  reasonable  doubt  of  guilt  tiiey  should  acquit 

Appeal  from  Marshall  District  Court. —  Hoir.  J.  M.  Pabkeb, 

Judge. 

TuEsixiY,  Afbil  7,  1908. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  larceny  from  a  building,  and  from  the  judgment 
imposed  appeals. —  Affirmed. 

J.  L.  Carney,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

DsEMEB,  J. —  Defendant  was  accused  of  stealing  a  suit 
case  and  its  contents  from  the  depot  of  the  Chicago  &  North- 
western Bailway,  in  the  city  of  Marshalltown,  and  upon  trial 

was  found  guilty  of  the  offense  charged.  The 
pw'r'iKreeny:    indictment  was  found  under  section  4833  of 

the  Code  of  1897,  which  reads  as  follows: 
'^  If  any  person  in  the  daytime  commit  larceny  as  defined 
in  the  preceding  section,  and  the  value  of  the  property  stolen 
exceeds  twenty  dollars,  he  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  five  years;  and  when  the  value  of 
the  property  stolen  does  not  exceed  twenty  dollars,  be  fined 
not  exceeding  two  hundred  dollars  and  imprisoned  in  the 
county  jail  not  exceeding  one  year."  The  preceding  section 
reads :  "  If  any  person  in  the  nighttime  commit  larceny  in 
any  dwelling  house,  store  or  any  public  or  private  building, 
or  in  any  boat^  vessel  or  watercraft,  when  the  value  of  the 
property  stolen  exceeds  the  sum  of  twenty  dollars,  he  shall 
be  imprisoned  in  the  penitentiary  not  exceeding  ten  years; 
and  when  the  value  of  the  property   stolen    does   not   ex- 
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ceed  twenty  dollars,  be  fined  not  exceeding  three  hun- 
dred dollars  and  imprisoned  in  the  county  jail  not  ex- 
ooeding  one  year."  The  allegations  of  the  indictment,  so  far 
as  material,  are  ^^  that  the  said  McDermet  on  or  about  August 
21,  1907,  in  the  daytime  of  said  day,  •  •  •  and  in  and 
from  a  certain  building,  .  .  .  one  suit  case  of  the  value 
of  $14,  etc.,  all  of  which  property  was  of  the  aggregate  value 
of  $182.50,  of  the  goods  and  chattels  of  one  Condon,  felo- 
niously did  take,  steal,  and  carry  away."  This  indictment  is 
challenged  because  it  does  not  all^e  that  defendant  broke  and 
entered  the  place  in  question,  and  fails  to  charge  that  the  tak- 
ing was  done  feloniously,  unlawfully,  and  wilfully.  There  is 
no  merit  in  either  contention.  As  to  the  first,  breaking  and 
entering  is  not  an  ingredient  of  the  offense  under  the  stat- 
utes quoted.  The  second  point  is  not  tenable,  for  it  is  charged 
that  defendant  did  feloniously  take,  steal,  and  carry  away 
the  property.  This  is  all  that  an  indictment  need  state  to 
charge  the  crime  of  larceny.  1  McClain's  Criminal  Law, 
section  610. 

II.  The  property  stolen  was  largely  wearing  apparel, 
and  the  court  over  defendant's  objection  permitted  the  owner 
to  state  the  cost  thereof.  The  clothing  had  been  worn  and 
i.  Same:  ^^^  ^^  market  value,  and  in  such  cases  the 

pTOMrtyi  c^st  or  value  when  purchased  is  to  be  con- 

evidcncc.  sidcr^d  in  fixing  its  actual  value  when  taken. 

Pratt  V.  State,  35  Ohio  St.  514  (35  Am.  Rep.  617) ;  Cooksie 

V  State,  26  Tex.  App.  72  (9  S.  W.  58). 

III.  Among  others  the  trial  court  gave  the  following 
instructions :  "  Larceny  is  the  felonious  stealing,  taking, 
and  carrying  away  of  the  personal  property  of  another.  If 
s.  laicint:  ^®  defendant  actually  took  into  his  hands  the 

instructioiii.  property  named  in  the  indictment,  and  lifted 
it  from  the  place  where  the  owner  had  placed  it  so  as  to 
entirely  remove  it  from  the  place  where  it  was  put,  he  is 
guilty  of  larceny.  As  to  the  place  from  which  it  is  claimed 
said  property  was  stolen,  you  are  instructed  that  if  you  do 
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not  find  beyond  a  reasonable  doubt  that  said  defendant  took 
said  property  from  said  Union  Depot  at  Marshalltown^  as 
charged  in  the  indictment,  but  if  you  do  find  beyond  a  reason- 
able doubt  tbat  defendant  took  and  carried  away  said  prop- 
erty from  a  place  outside  of  any  building,  then  your  verdict 
should  be  guilty  of  larceny,  fixing  therein  the  value  of  the 
property  stolen.'^  It  is  contended  in  this  connection  that 
these  instructions  were  insufficient  in  view  of  the  charge 
in  the  indictment  to  cover  the  offense.  With  this  we  can- 
not agree.  So  far  as  they  went,  they  were  good,  and,  as  ap- 
plied to  the-  facts  disclosed,  are  unobjectionable.  Defendant 
asked  no  instructions,  and,  in  the  absence  of  request,  these 
instructions  were  as  specific  as  the  case  demanded. 

As  it  is  claimed  that  the  trial  court  did  not  charge  as 
to  included  offenses  we  here  set  forth  a  part  of 
*'  the  eighth  and  a  part  of  the  fifteenth  instruc- 

tions, which  read  as  follows : 

(8)  If  you  have  a  reasonable  doubt  from  all  the  evi- 
dence as  to  the  value  of  the  property  being  greater  than  $20, 
then  you  should  find  the  value  of  ihe  property  to  be  $20  or 
less.  If  the  jury  are  not  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  the  value  of  the  property  stolen  ex- 
ceeds the  amount  of  $20,  then  you  should  find  the  value  at 
some  lesser  amount  as  to  which  you  are  satisfied  beyond  a  rea- 
sonable doubt.  As  to  the  place  from  which  it  is  claimed  said 
property  was  stolen,  you  are  instructed  that  if  you  do  not  find 
beyond  a  reasonable  doubt  that  said  defendant  took  said  prop- 
erty from  said  Union  Depot  at  Marshalltown,  as  charged  in 
the  indictment,  but  you  do  find  beyond  a  reasonable  doubt 
that  defendant  took  and  carried  away  said  property  from  a 
place  outside  of  any  building,  then  your  verdict  should  be 
guilty  of  larceny  fixing  therein  the  value  of  the  property 
stolen. 

(15)  Attached  hereto  are  three  forms  for  your  verdict. 
If  you  find  the  defendant  guilty  as  charged  in  the  indictment, 
you  will  use  the  first  form  for  your  verdict,  filling  in  the 
blank  left  for  that  purpose  the  amount  you  find  the  stolen 
property  to  have  been  worth,  as  you  have  heretofore  been  in- 
structed, at  the  time  it  was  stolen,  and  one  of  you  sign  the 
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verdict  as  foreman.  If  you  find  the  defendant  guilty  of  lar- 
ceny from  a  place  not  in  any  buildings  you  will  use  the  sec- 
ond form  for  your  verdict,  filling  in  the  blank  the  amount 
you  find  the  property  stolen  to  have  been  worth  at  the  time 
of  the  theft,  and  one  of  you  sign  it  as  foreman.  If  you  find 
the  defendant  not  guilty,  you  will  use  the  third  form  for 
your  verdict,  and  one  of  you  sign  it  as  foronan. 

These  quotations  from  the  record  are  a  sufficient  answer 
to  defendant's  contention. 

lY.  The  instructions  as  to  the  possession  of  properly 
recently  stolen  read  in  this  wise:  "  (4)  The  court  instructs 
the  jury  that  the  possession  of  stolen  property  soon  after  the 
^  g^^^^  commissiqn  of  the  theft  is  prima  facie  evidence 

JJ^Jj^J"  that  the  person  in  whose  possession  it  is  f oimd 
property.  jg  guilty  of  the  Wrongful  taking,  and  is  suffic- 

ient to  warrant  a  conviction,  unless  the  other  evidence  in  the 
case  or  the  surrounding  cinramstances  are  such  as  to  raise  a 
reasonable  doubt  of  such  guilt.  If  there  is  a  reasonable 
doubt  you  must  acquit.  (5)  You  have  heard  the  testimony 
of  the  defendant  in  explanation  of  his  being  found  in  the 
place  in  question  where  the  suit  case  was  left,  and  you  are 
instructed  that  it  is  not  necessary  for  the  defendant  to  ex- 
plain to  your  satisfaction  his  possession  of  the  property,  if 
he  was  in  possession  of  it,  and  that  he  came  by  it  honestly. 
If  the  explanation  he  has  given  is  sufficient  to  cause  you  to 
have  a  reasonable  doubt  as  to  his  guilt,  and  if  under  all  the 
evidence  in  this  case  you  have  such  a  reasonable  doubt,  then 
you  should  acquit  the  defendant.'^  The  last  instruction  was 
given  at  defendant's  request,  and  the  first,  taken  in  connec- 
tion with  the  last  is  not  erroneous.  State  v.  Loomis,  129 
Iowa,  141;  State  v.  King,  122  Iowa,  1;  State  v.  Richart, 
57  Iowa,  245. 

V.  Insufficiency  of  the  testimony  to  support  the  verdict 
is  also  relied  upon.  In  view  of  this  claim,  we  have  gone  over 
the  record  with  care,  and  find  ample  to  support  the  verdict. 

!N'o  err(»r  appears ;  and  the  judgment  must  be,  and  it  is, 
affirmed. 
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Louisa  Sioth,  Appellant,  v.  A.  E.  Fuixeb  st  ai^,  Ap- 
pelleeSy  and  three  other  cases. 

Iffarriage  and  divorce:  pboop  op  masuage.  Record  evidence  of  tnar- 
1  riage  is  not  necessary  to  prove  the  fact;  it  may  be  shown  by  other 
recognized  legal  evidence,  such  as  testimony  of  eyewitnesses  or  of 
one  of  the  contracting  parties,  by  admissions  and  confessions  of 
the  parties  while  living  together,  by  cohabitation  and  repute  during 
the  time  the  parties  lived  as  husband  and  wife. 

Same:  PKESUMPnoN  as  to  VALmriY.  While  the  presumption  of  death 
a  does  not  obtain  where  one  spouse  disappears  until  after  the  lapse 
of  seven  years,  still  where  the  absent  one  is  never  again  heard  of 
it  will  be  presumed,  in  favor  of  the  innocence  of  the  remaining 
spouse  in  marrying  another  within  the  seven  years,  that  the  absent 
party  died  prior  to  the  marriage. 

Same.    Although  it  be  presumed  that  the  death  of  an  absent  spouse 

3  occurred  on  the  last  day  of  the  seven  years  after  his  disappear- 
ance, still  the  marriage  to  another  of  the  one  remaining  within  the 
seven  years  would  be  presumptively  valid  from  that  date,  where 
the  marital  relations  with  the  other  continued  unchanged  for  sev- 
eral years  thereafter. 

Same:    ntESUMPnoN  op  mvoacB.    Nothing  but  death  or  divorce  will 

4  dissolve  the  marriage  relations;  and  while  a  divorce  will  be  pre- 
sumed in  order  to  sustain  the  validity  of  a  subsequent  marriage, 
yet  this  presumption  may  be  overcome  by  competent  evidence; 
as  where  the  records  of  the  proper  counties  disclose  no  divorce. 

Same:    doweb  rights.    Neither  a  legal  marriage  nor  a  continuance  of 

5  the  marriage  relation,  although  the  parties  may  have  lived  apart, 
are  affected,  so  far  as  the  wife's  right  of  dower  is  concerned,  by 
the  fact  that  both  the  husband  and  the  wife  were  thereafter  mar- 
ried to  other  parties  without  a  divorce  and  after  the  death  of  both 
the  other  spouses  they  wete  remarried ;  the  wife  at  the  time  of  her 
second  marriage  supposing  that  her  first  husband  was  dead,  and 
insbting  upon  a  remarriage  before  again  living  with  him  because 
of  her  second  marriage. 

Same:    estofpil.    A  wife  deserted  by  her  husband  cannot  be  deprived 

a    of  her  dower  interest  in  his  property  by  his  wrongful  acts  in 

representing  to  a  purchaser  that  he  is  single,  or  is  married  to 

another  who  joins  with  him  in  the  conveyance,  of  which  his 

bwful  wife  had  no  knowledge;  nor  will  the  fact  that  subsequently 
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she  remarried  her  first  husband  operate  to  estop  her  from  claiming 
her  dower  interest  in  the  land  so  conveyed. 

Same.    When  land  is  purchased  from  the  husband,  the  wife  not  join- 

7  ing  in  the  conveyance  and  having  no  knowledge  of  the  transaction, 
and  the  purchaser  in  no  manner  relies  upon  her  acts  or  conduct 
her  dower  interest  in  the  property  is  unaffected. 

Same.    The  fact  that  a  wife  supposing  her  husband  to  be  dead  marries 

8  another  without  divorce  and  by  will  acquires  his  property,  will  not 
of  itself  operate  as  a  release  of  her  dower  interest  in  the  property 
of  her  first  husband  who  was  in  fact  still  living. 

Appeal  from  PoUawaltamis  District  Court. —  Hon.  N.  W. 
Maoy,  Judge. 

Tuesday,  Apeil  7,  1908. 

Action  in  equity  to  establish  plaintiflPs  dower  in  cer- 
tain lands,  of  which  one  Frank  Smith  died  seised.  The  trial 
court  dismissed  plaintiff's  petition,  and  she  appeals. —  Re- 
versed and  remanded. 

Jacob  Sims,  for  appellant 

Turner  &  Cullison,  W.  H.  KiUpach,  and  Ira  B.  Stitt, 
for  appellees. 

Deemeb,  J. —  One  Frank  E.  Smith  at  one  time  owned 
the  lands  in  controversy.  He  sold  a  tract  to  -defendant  Rich- 
ards in  the  year  1888,  and  in  the  conveyance  described  him- 
self as  an  unmarried  man.  In  the  years  1890  and  1891  he 
sold  tracts  to  defendant  Griffith,  his  wife,  Anna,  joining 
in  the  conveyance.  In  the  year  1899  he  sold  other  tracts 
to  defendants  Fuller  and  Grobe,  and  in  the  conveyance  de- 
scribed himself  as  a  widower.  Plaintiff  claims  that  she  mar- 
ried Smith  in  the  year  1875;  that  she  was  never  divorced 
from  him,  was  his  lawful  widow  at  the  time  of  his  death; 
and  that  she  never  released  her  dower  interest  in  any  of  the 
lands  sold  by  him  to  the  defendants.    Defendants  claim  title 
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under  their  conveyance  from  Smith,  and  deny  that  plaintiff 
is  Smith's  widow.  The  facts  in  the  case  are  complicated, 
and  the  application  of  the  law  thereto  of  considerable  diffi- 
culty. It  appears  that  plaintiff  was  married  in  April  of 
the  year  1872  at  Farmington,  Iowa,  to  one  Sylvanders.  They 
lived  together  as  husband  and  wife  for  three  or  four  months, 
when  Sylvanders  left  home  with  the  ostensible  purpose  of 
going  to  Burlington,  Iowa,  on  a  business  trip,  and  so  far  as 
the  record  shows  has  never  since  been  heaird  from.  Plaintiff 
continued  to  live  in  Farmington  imtil  September,  1876,  when 
she  claims  to  have  married  Smith,  who  for  a  number  of  years 
had  resided  in  that  vicinity ;  the  marriage,  according  to  her 
contention,  having  been  solemnized  by  a  justice  of  the  peace 
at  the  town  of  La  Grange,  in  the  State  of  Missouri.  On  the 
same  day,  or  very  soon  thereafter,  they  returned  to  Lee 
county,  Iowa,  announced  their  marriage  to  their  friends, 
and  lived  together  there  or  in  that  vicinity  as  husband  and 
wife  for  about  seven  years,  excepting  one  year  of  that  time, 
during  which  Smith  was  absent.  The  testimony  is  ample 
and  undisputed  that  they  called  themselves  husband  and  wife, 
and  held  themselves  out  to  the  world  as  bearing  that  rela- 
tion, and  on  at  least  one  occasion  joined  as  husband  and  wife 
in  the  execution  of  a  mortgage.  One  child  was  bom  of  this 
union.  In  the  year  1882  Smith  left,  saying  that  he  was 
going  to  Council  Bluffs;  but  there  is  no  evidence  that  he 
expressed  any  purpose  of  abandoning  the  plaintiff,  or  that 
he  in  any  manner  denied  or  repudiated  her  as  his  wife. 
From  that  time  plaintiff  claims  not  to  have  had  any  word 
from  him  for  nearly  twenty  years,  except  that  she  heard 
and  believed  that  he  was  dead. 

Before  Frank  E.  Smith  made  plaintiff's  acquaintance, 
and  during  a  part  of  the  time  while  he  lived  at  Farmington, 
it  appears  that  for  a  time  he  lived  with  a  woman  called 
"  Net "  or  "  Nettie."  The  nature  of  their  relations  is  not 
clearly  shown,  but  the  testimony  is  to  the  effect  that  some 
time  before  Smith  met  the  plaintiff  this  woman  disappeared, 
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having  left  her  then  home  with  a  traveling  man.  Who  she 
was,  where  she  came  from,  whether  married  to  Smith,  and, 
if  married,  whether  she  be  dead  or  divorced,  no  one  pro- 
fesses to  know.  We  believe  from  the  testimony,  however, 
that  she  lived  with  Smith  as  his  housekeeper  and  mistress. 
Some  seven  years  after  Smith  left  plaintiff  on  his  annoimced 
trip  to  Coimcil  Bluffs,  plaintiff  was  married  in  Lee  coimty, 
Iowa,  to  one  Dickinson,  and  with  him  she  lived  as  his  wife 
until  his  death  in  the  year  1902.  When  Smith  left  plain- 
tiff, he  took  up  his  residence  in  Pottawattamie  county,  Iowa, 
where  in  the  year  1889  he  married  one  Ann  -Norton,  with 
whom  he  lived  until  her  death.  Thereafter*  he  married  an- 
other woman  known  as  Mrs.  Scheyli,  with  whom  he  lived 
until  he  procured  a  divorce  from  her  some  time  prior  to  the 
year  1902.  In  the  year  1902,  soon  after  death  and  the  divorce 
court  had  released  the  parties  as  above  stated  from  their  last 
prior  matrimonial  entanglements,  Smith  returned  to  the 
plaintiff,  and  in  November,  1902,  a  marriage  ceremony  was 
performed  between  them,  and  they  lived  together  until  his 
death  put  an  end  to  the  chapter  of  their  connubial  complica- 
tions. Plaintiff  says  that  the  reason  that  this  last  marriage 
ceremony  wtts  performed  was  because,  since  their  separation 
she  had  been  married  and  lived  with  another  man,  she  thought  * 
that,  in  order  to  live  with  Smith  again,  she  ought  to  be  mar- 
ried to  him.  It  is  admitted  of  record  that  during  the  period 
between  his  separation  from  plaintiff  and  their  final  reunion 
in  1902  Smith  became  vested  with  the  title  and  ownership 
of  the  several  tracts  of  real  estate  involved  in  these  con- 
troversies, and  made  conveyances  thereof  under  and  through 
which  the  appellees  derive  their  title ;  and  that  plaintiff  never 
relinquished  her  dower  right,  if  any  she  had,  in  any  part  of 
said  property.  It  is  shown,  also,  that  the  court  records  of 
the  counties  of  Lee,  Van  Buren,  and  Pottawattamie,  the  only 
counties  of  which  either  Smith  or  plaintiff  was  a  resident, 
during  the  period  of  their  separation  disclose  no  decrees  of 
divorce  or  divorce  proceedings  between  them. 
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Counsel  for  defendants  very  strenuously  insist  that 
plaintiff  and  Smith  were  never  married  in  fact ;  Hxat  if  they 
were  married  in  form  the  marriage  was  illegal,  for  the  reason 

1  mauuagk  *^*  ^^®  ^^  ^^  *^^^  ^^  *  husband  or  wife 
Ai«  divoece:  living  from  whom  he  or  she  was  not  divorced ; 
""•'™'**  and  that  plaintiff  never  in  fact  became  the 
legal  wife  of  Smith  until  the  year  1902,  which  was  after 
Smith  sold  the  lands  in  controversy  to  the  defendants  in 
these  actions.  It  is  said  that,  at  the  time  when  plaintiff 
claims  she  married  Smith,  her  former  husband,  Sylvanders, 
was  living  and  not  divorced,  and  that  Smith  was  then  the 
husband  of  the  woman  "  Nettie/'  The  vital  questions  in 
the  case  are:  (1)  Were  plaintiff  and  Smith  ever  married 
prior  to  November,  1902 ;  and  (2)  if  so,  were  there  any  such 
impediments  to  the  marriage  as  to  make  it  void  i  Whether 
or  not  there  was  either  a  ceremonial  or  common-law  mar- 
riage between  plaintiff  and  Smith  in  the  year  1875  at  La 
Grange,  Mo.,  or  at  any  other  place,  is  purely  a  question  of 
fact  There  is  no  record  evidence  of  any  such  marriage  in 
Missouri,  as  claimed  by  plaintiff;  but  such  testimony  is  not 
required  to  show  the  marital  relation.  That  may  be  estab- 
lished by  direct  testimony  of  eyewitnesses,  by  testimony  of 
one  of  the  contracting  parties,  by  admissions  and  confessions 
of  the  parties  while  living  together,  by  testimony  as  to  co- 
habitation, and  repute  during  the  time  the  parties  are  living 
together  and  by  other  recognized  legal  testimony.  Oilman 
V.  Sheets,  78  Iowa,  499 ;  KiJbum  v.  Mullen,  22  Iowa,  498 ; 
State  V.  WtUiams,  20  Iowa,  98 ;  State  v.  Wilson,  22  Iowa, 
364;  Drinkhouse's  Estate,  151  Pa.  294  (24  Atl.  1083); 
Hayes  v.  People,  25  N.  Y.  390  (82  Am.  Dec.  364) ;  Casley 
V.  Mitchell,  121  Iowa,  96 ;  Moore  v.  Heineke,  119  Ala.  627 
(24  South.  374) ;  Badger  v.  Badger,  88  N.  T.  546  (42  Am. 
Rep.  263)  ;  Eager  v.  Brandt,  111  Iowa,  746 ;  State  v.  Nadal, 
69  Iowa,  478. 

The  individual  members  of  the  court  have  gone  over 
the  record  with  care,  and  reach  the  satisfactory  conclusion 
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that  plaintiff  and  Frank  E.  Smith  were  married  in  the  year 
1875;  but  it  is  argued  that  this  marriage  was  void  and  of 
no  effect,  for  the  reason  that  plaintiff  was  then  the  wife  of 
Sjlvanders,  and  Frank  E.  Smith  the  husband  of  the  woman 
"  Nettie.'*  In  addition  to  the  presumption  which  obtains  in 
such  cases  that  neither  of  these  parties  was  guilty  of  a  crime, 
we  are  constrained  to  hold  that  the  woman  "  Nettie  "  was 
never  married  to  Smith,  that  his  relations  with  her  were 
wholly  meretricious,  and  that  these  relations  never  changed. 
We  shall  not  set  out  the  testimony  on  this  point,  as  to  do  so 
would  unduly  extend  this  opinion.  No  claim  is  made  of 
any  ceremonial  marriage,  and  the  testimony  is  insufficient  to 
show  a  common-law  marriage  between  them. 

As  to  plaintiff,  however,  there  is  no  doubt  that  she  had 
been  married  at  the  time  of  her  marriage  to  Smith.  There 
is  no  showing  that  she  even  obtained  a  divorce  from  her 

former  husband,  and  no  showing  that  her 
M  to*h?id?"      f^riii®^  husband,  Sylvanders,  had  obtained  a 

divorce  from  her.  In  other  words,  there  is  no 
testimony  whatever  regarding  that  matter.  Plaintiff  lived 
with  Sylvanders  but  three  months,  when  he  left  under  the 
circumstances  above  disclosed,  and  has  not  since  been  heard 
from.  Plaintiff's  marriage  to  Smith  was  but  three  years 
after  Sylvanders  left,  and  at  that  time  there  was  no  pre- 
sumption that  he  was  dead,  at  least  the  circumstances  are  not 
sufficient  to  show  his  death  prior  to  the  time  of  the  marriage 
to  Smith.  There  is,  however,  as  we  have  said,  a  presumption 
in  this  case  that  there  was  no  impediment  to  plaintiff's  mar- 
riage to  Frank  E.  Smith.  This  presumption  sometimes  is 
of  death  and  sometimes  of  divorce.  In  re  Edwards,  58 
Iowa,  437 ;  Bishop,  Marriage  and  Divorce,  section  457,  and 
cases  cited.  For  the  purposes  of  this  case,  we  may  concede 
that  under  the  showing  made  there  is  no  presumption  that 
Sylvanders  had  obtained  a  divorce  at  any  time,  and  yet  there 
is  a  presumption  of  death  where  one  goes  away  and  becomes 
lost  to  all  his  associates,  relatives,  and  friends  for  the  period 
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of  seven  years.  After  the  expiration  of  that  period  death  is 
presumed ;  but  there  is  no  inference  from  that  fact  alone  as 
to  the  exact  time  during  this  seven-year  period  when  the 
death  occurred.  Seeds  v.  Grand  Lodge,  93  Iowa,  175. 
Where,  as  here,  two  presimiptions  are  to  be  dealt  with,  the 
presumption  of  innocence  is  the  stronger,  and  it  follows  that 
in  such  cases  the  presumption  that  death  occurred  before  the 
marriage  to  Smith  is  the  stronger  and  must  obtain.  Cooper 
V.  Cooper,  86  Ind.  75;  Johnson  v.  Johnson,  114  IlL  611 
(3  N.  E.  232,  55  Am.  Kep.  883). 

Aside  from  this,  and  granting  arguendo  that  death  is 

presumed  to  have  occurred  on  the  last  day  of  the  seven-year 

period,  it  appears  that  plaintiflPs  marriage  to  Smith  became 

valid  at  least  from  that  time  by  reason  of  their 

S.  Same.  ,  ,      \ 

continued  relations,  cohabitation,  and  repute 
after  that  date,  and  before  Frank  Smith  left  for  the  West  as 
above  stated.  The  seven  years  expired  in  July,  1879,  and 
plaintiff  and  Smith  continued  their  marital  relations  with- 
out substantial  interruption  until  the  year  1882.  Under  the 
rule  in  this  State  this  made  their  void  marriage,  if  such  it 
may  be  called,  presumptively  valid.  Blanchard  v.  Lambert, 
43  Iowa,  228;  Code,  section  3151. 

Proof  of  Sylvanders*  death,  while  circumstantial,  is 
sufficient  for  the  purposes  of  this  case.  There  is  no  claim 
that  he  is  still  alive,  save  as  a  presumption  exists  that  one 
who  had  being  continues  to  live  until  his  death  is  shown  by 
direct,  circumstantial  or  presumptive  evidence.  Of  course, 
if  Sylvanders  is  still  alive  and  undivorced,  plaintiff  is  not 
the  lawful  widow  of  Frank  E.  Smith,  for  no  presumption 
can  make  a  woman  the  lawful  widow  of  two  living  and  un- 
divorced husbands.  But  death  may  be  established,  as  we 
have  said,  by  circumstantial  or  presumptive  evidence,  and  the 
fact  that  a  wrong  conclusion  may  result  in  a  case  because 
of  the  inherent  imcertainty  of  such  testimony  is  no  reason  for 
discarding  it  and  branding  one  as  a  felon,  where  there  is  noth- 
ing whatever  to  meet  the  testimony  in  the  case  at  hand,  save 

Vol-  188  lA.— 7 
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that  the  man  who  is  presumed  to  be  dead  may  some  time  turn 
up  and  demonstrate  his  continued  existence  in  the  body.  If 
this  were  not  true,  no  testimony  short  of  direct  and  positive 
evidence  of  death  could  ever  be  received  or  considered  in 
actions  such  as  this,  which  involves  marital  relations.  Surely 
the  presumption  of  death  after  the  absence  of  seven  years 
does  obtain  in  these  as  well  as  in  other  cases,  with  this  excep- 
tion, perhaps:  that,  if  the  person  who  is  presumed  to  be 
dead  turns  up  in  the  future,  he  is  not  concluded,  save  per- 
haps, in  proceedings  for  the  administration  of  his  estate,  and 
mayhap  in  some  other  cases,  from  showing  that  he  is  yet 
alive.  That  the  presumption  obtains  in  such  cases  as  this, 
see,  1  Bishop,  Marriage  and  Divorce,  section  953 ;  Sneaihen 
V.  Sneathen,  104  Mo.  201  (16  S.  W-  497,  24  Am.  St  Eep. 
326) ;  Cooper  v.  Cooper,  86  Ind.  76 ;  Kelly  v.  Drew,  12 
Allen  (Mass.)  107  (90  Am.  Dec.  138)  ;  In  re  McCamland's 
Estate,  213  Pa.  189  (62  AtL  780, 110  Am.  St  Eep.  640). 

It  should  also  be  remembered  that  something  more  than 
thirty  years  had  elapsed  from  the  time  he  disappeared  down 
to  the  time  of  the  trial  in  the  court  below,  and  that  nothing 
had  been  heard  of  or  from  him  during  that  period.  What 
has  been  said  regarding  Sylvanders  and  his  relations  to  plain- 
tiff is  also  applicable  to  Frank  Smith's  relations  with  the 
woman  Nettie.  Even  if  she  were  at  one  time  married  to  him, 
the  presumption  of  death  arose  in  her  case  before  he  (Smith) 
left  the  plaintiff  and  went  west.  It  does  not  appear  that  the 
woman  Nettie  ever  heard  of  plaintiff,  or  knew  of  her  rela- 
tions with  Smith;  so  that  we  must  find  that  the  marriage 
of  plaintiff  to  Frank  E.  Smith  became  legal  and  binding  not 
later  than  the  year  1881. 

With  the  marriage  of  plaintiff  and  Smith  established 
as  it  most  clearly  is,  and  finding  no  impediment  thereto 
which  has  not  been  removed,  we  now  come  to 
prarainption  another  branch  of  the  case,  and  that  is  the  sub- 
sequent conduct  of  this  marital  pair  after  Smith 
went  to  Council  Bluffs.     It  is  everywhere  asserted,  and  no- 
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where  denied^  that  nothing  but  death  or  divorce  will  dissolve 
the  marriage  relation;  and  this  is  true  notwithstanding  the 
presumptions  to  which  we  have  adverted,  save  that  it  is  now 
quite  generally  held  that  for  certain  purposes  and  in  certain 
actions  either  husband  or  wife  may  be  estopped  from  claim* 
ing  that  a  marriage  existed,  or  from  asserting  a  right  to  the 
property  of  the  other  in  an  action  against  strangers.  Now, 
there  is  no  doubt  that  both  plaintiff  and  her  husband  Frank 
E.  Smith  were  alive,  and  went  through  a  form  of  marriage 
as  late  as  the  year  1902.  Indeed,  it  is  conceded  that  Smith 
did  not  die  until  the  year  1903.  So  that  they  were  husband 
and  wife,  unless  divorced.  There  is  no  claim  of  any  divorce 
except  by  presumption,  and  the  testimony  clearly  negatives 
the  idea  of  a  l^al  divorce.  The  records  of  the  proper  coun- 
ties were  searched,  and  these  show  that  no  divorce  was  ever 
granted  to  either.  This  under  the  doctrine  announced  In  re 
CoU(m*8  Estate,  129  Iowa,  642,  clearly  negatives  the  thought 
that  a  divorce  was  ever  granted  either  of  these  parties. 

However,  appellee  insists  that,  by  reason  of  the  show- 
ing as  to  subsequent  marriages,  the  same  presumptions  should 
obtain  as  with  reference  to  the  Smith  marriage  to  plaintiff; 
a.  samb:  ^^^  ^^^  ^  ^^^  ttVL<^y  for  the  reason  that  Smith 

dower  rii^itt.  jg  conceded  to  have  been  alive  down  to  the  year 
1903,  and  the  records  show  that  no  divorce  has  ever  been 
granted-  As  to  Sylvanders  and  the  woman  Nettie,  they 
are  not  shown  to  have  been  alive  since  their  respective  dis- 
appearances in  1872  and  1874 ;  and  there  is  no  showing  that 
either  of  them  obtained  a  proper  divorce.  These  facts  point 
to  the  clear  distinction  between  the  two  cases. 

The  subsequent  marriages  of  plaintiff  and  Frank  E. 
Smith  should  be  considered  in  determining  whether  or  not 
she  and  Smith  were  in  fact  married  before  the  year  1902 ; 
but  such  subsequent  marriages  will  not  in  and  of  themselves 
defeat  plaintiff's  action.  The  evidence  as  to  these  subse- 
quent marriages  is  entitled  to  great  weight,  but  will  not  pre- 
vail over  dear  and  satisfactory  testimony  showing  a  mar- 
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riage  between  plaintiff  and  Smith.  In  other  words^  a  sub- 
sequent marriage  does  not  amount  to  a  divorce,  nor  will  it 
prevail  over  a  prior  one.  A  marriage  is  always  presumed 
to  be  legal,  and,  in  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  there  were  no  impediments  thereto. 
And,  as  we  have  said  in  the  first  division  of  this  opinion, 
death  or  divorce  will  be  presumed  in  order  to  sustain  the 
validity  of  such  a  marriage.  But  this  presumption  is  not  a 
conclusive  one,  and  will  not  prevail  over  established  facts 
to  the  contrary.  This  is  fundamental,  and  we  need  only  cite 
in  support  of  the  doctrine  Thompson  v.  NimSj  83  Wis.  261 
(63  N.  W.  502,  17  L.  R  A.  847) ;  In  re  CoUon's  Estate, 
129  Iowa,  542;  EUis  v.  Ellis,  58  Iowa,  720;  Oilman  v. 
Sheets,  78  Iowa,  499.  Defendants  contend  that  the  Colton 
case,  supra,  settles  this  controversy  in  their  favor;  but  a  care- 
ful examination  of  that  case  will  show  that  it  supports  every 
principle  here  announced.  With  reference  to  plaintiff's  sub- 
sequent marriage,  she  testified  that,  as  she  had  heard  nothing 
from  Smith  for  more  than  seven  years  after  he  deserted  her, 
she  believed  him  to  be  dead,  and  that  such  was  her  view 
when  she  married  Dickinson.  But,  whatever  the  truth  about 
this,  her  subsequent  marriage  to  Dickinson  did  not  dissolve 
her  prior  legal  relations  to  Smith.  There  is  no  testimony 
that  she  knew  of  the  existence  of  Frank  Smith  at  the  time 
of  or  after  her  marriage  to  Dickinson,  and  before  his  (Dick- 
inson's) death,  or  that  she  knew  anything  of  Smith's  sub- 
sequent marriages.  Hence  many  of  the  cases  relied  upon 
by  appellee  are  not  in  point  Among  such  cases  are  Barnes 
V.  Barnes,  90  Iowa,  285 ;  Leach  v.  Hall,  95  Iowa,  617.  The 
subsequent  marriages  of  Frank  E.  Smith  taken  alone  are  not 
to  be  considered  as  evidence  against  the  plaintiff.  It  nowhere 
appears  that  she  had  any  knowledge  thereof.  Indeed,  the 
contrary  affirmatively  appears.  Plaintiff's  subsequent  mar- 
riage to  Smith  in  1902  should  not  deprive  her  of  her  rights, 
if  she  was,  in  fact,  married  to  him  in  1875  as  claimed.  The 
subsequent  ceremony  is  not  necesarily  inconsistent  with  her 
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daim  of  prior  marriage.  This  subsequent  marriage  is  ex- 
plained on  the  theory  that,  because  of  her  marriage  to  Dick- 
inson, she  regarded  a  subsequent  ceremonial  marriage  with 
her  former  husband,  Smith,  a  necessity  for  various  reasons. 
These  may  not  have  been  good,  and  yet  sufficient  to  explain 
her  conduct  Adger  v.  Ackerman,  115  Fed.  130  (52  C.  C. 
A.  668) ;  Shank  v.  Wilson,  83  Wash.  612  (74  Pac.  812) ; 
Simmons  v.  Simmons  (Tex.  Civ.  App.)  89  S.  W.  639. 

But  one  question  remains.  For  appellees  it  is  argued 
with  great  force  and  plausibility  that  plaintiff  by  reason  of 
her  conduct  is  estopped  from  asserting  title  to  any  part  of 
e.  Samb:  ^®  lands  in  controversy.     It  is  said  that  her 

"^^  marriage  to  Dickinson  in  1889,  the  fact  that 

she  received  some  if  not  all  of  his  property  by  will,  her  silence 
in  regard  to  her  relations  with  Smith,  her  remarriage  to 
Smith  after  the  death  of  Dickinson,  Smith's  subsequent  mar- 
riages, and  some  other  acts  on  her  part  estop  her  in  this  action 
from  claiming  any  part  of  the  property.  In  this  connection 
it  must  be  remembered  that  none  of  these  parties  purchased 
their  lands  subsequent  to  the  year  1891.  This  was  long  be- 
fore plaintiff's  remarriage  to  Smith;  hence  none  of  them 
relied  upon  that  fact  She  married  Dickinson  in  1889 ;  but 
defendants  knew  nothing  of  that  fact,  and  Dickinson  did  not 
die  until  the  year  1902.  Hence  nothing  that  she  did  with 
reference  to  taking  Dickinson's  property  would  constitute 
an  estoppel,  for  defendants  purchased  long  before  that  time. 
It  is  true  that,  in  the  conveyance  to  defendant  Griffith,  Smith 
represented  himself  as  a  married  man,  and  his  wife,  Anna, 
joined  him  therein.  In  the  other  conveyances  he  described 
himself  as  an  unmarried  man  or  as  a  widower ;  but  of  none  of 
these  facts  did  plaintiff  have  knowledge.  If  an  estoppel  is 
to  be  found,  it  must  be  from  her  conduct  in  not  searching  for 
Smith,  or  taking  some  means  for  his  discovery.  This  the 
law  does  not  require,  nor  was  she  bound  to  do  so  under  our 
decisions.  The  recordation  statutes  do  not  apply  to  the  in- 
choate right  of  dower.     Cruize  v.  BiUmire,  69  Iowa,  398} 
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Fetch  V.  Finch,  52  Iowa,  568.  In  the  Cruize  case  it  is  ex* 
presslj  held  that  the  mere  fact  that  the  parties  live  apart 
will  not  constitute  an  estoppel  Had  plaintiff  known  of 
Smith's  conduct  in  marrying  other  women  after  1882^  and 
raised  no  protest  or  objection  thereto,  a  different  case  would 
be  presented;  but  it  affirmatively  appears  that  she  did  not 
know  of  these  occurrences.  Plaintiff  testified  that  she  did 
not  know  of  or  hear  anything  from  Smith  from  the  time  he 
deserted  her  in  the  year  1882  until  he  presented  himself  at 
the  Dickinson  farm,  where  she  was  living  in  the  year  1902, 
admitted  that  he  was  her  husband,  and  had  been  since  1875, 
and  the  ceremonial  marriage  was  entered  into  for  reasons 
already  stated.  There  is  nothing  to  disprove  these  statements 
save  their  inherent  improbabilities  and  inconsistencies;  but 
these  are  not  sufficient  to  overcome  the  sworn  testimony  of 
the  witnesses. 

A  conclusive  answer  to  the  plea  of  estoppel  is  the  fact 
that  none  of  the  defendants  did  anything  with  reference  to 
plaintiff's  conduct  in  making  their  purchases  of  the  lands; 
and  they  do  not  claim  to  have  known  anything 
of  her  relations  to  and  with  Dickinson.  They 
believed  the  statements  made  by  Frank  E.  Smith  at  the  time 
he  made  his  conveyances  to  them  with  reference  to  his  marital 
relations,  but  of  these  plaintiff  had  no  knowledge ;  so  that,  if 
there  be  any  estoppel  in  the  case,  it  must  arise  from  plain- 
tiff's silence,  and  from  that  alone.  The  fact  that  she  lived 
separate  and  apart  from  Smith  does  not  constitute  an  estop- 
pel, and  she  will  not  be  estopped  unless  it  became  her  duty 
to  speak  or  to  find  out  what  her  husband  was  doing.  Her 
testimony  is  that  she  believed  Smith  to  be  dead  when  she 
married  Dickinson,  and  there  is  no  daim  that  she  knew  any- 
thing to  the  contrary  until  the  year  1900,  which  was  after  all 
the  defendants  had  purchased  their  property.  Unless  she 
knew  of  Smith's  conduct,  or  was  bound  to  know  what  he  was 
doing,  she  was  not  bound  by  what  he  did.  This  is  funda- 
mental   Moreover,  there  is,  as  we  have  said,  no  claim  that 
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defendants  relied  npon  plaintiff's  subsequent  conduct  The 
case  is  ruled  in  this  respect  by  Shane  v.  McNeill,  76  lowa^ 
469. 

Much  is  made  of  the  fact  that  plaintiff  received  some, 
if  not  all,  of  Dickinson's  property  at  his  death  in  1902.  That 
is  true.  But  she  received  it  by  will,  and  is  not  now  claim- 
ing it  as  a  widow  or  survivor  of  Dickinson. 
Even  had  she  received  it  under  the  statute  as 
widow,  this  would  not  in  itself  defeat  her  claim  to  the  prop- 
erty in  controversy,  for  she  is  still  the  widow  of  Frank  E. 
Smith.  Dickinson's  heirs  might  perhaps  challenge  the  will 
whereby  she  acquired  the  property  for  undue  influence  or 
upon  other  grounds,  and  might  defeat  her  claim  were  she 
making  it  to  statutory  dower ;  but  this  will  not  avail  the  de- 
fendants in  this  suit  As  they  acquired  their  property  long 
before  plaintiff  took  anything  from  Dickinson,  it  is  entirely 
immaterial  to  them  how  much  she  may  have  acquired  from 
Dickinson,  or  from  any  one  else  for  that  matter.  And  this 
is  true,  although  she  may  have  obtained  it  under  claims  of 
subsequent  marriages.  It  is  true  that  the  conclusion  in  this 
case  results  in  a  hardship  to  the  defendants,  but  so  does 
every  case  where  a  widow  appears  and  claims  dower  after 
a  purchase  from  a  husband  who  is  supposed  to  be  single  or 
married  to  another.  The  recordation  acts  do  not  apply  to 
dower  either  inchoate  or  consummate.  This  has  been  so  fre- 
quently held  that  it  is  useless  to  cite  authorities  to  sustain 
the  proposition.  It  may  be  that  the  Legislature  should 
change  the  rule.  But,  however  this  may  be,  it  is  not  for  us 
to  do  so. 

There  can  be  no  doubt  under  this  record  that  plaintiff 
is  the  lawful  widow  of  Frank  E.  Smith,  and  that  she  has 
done  nothing  to  relinquish  her  dower  in  his  property.  It 
follows,  then,  that  she  should  have  a  decree  as  prayed.  The 
cases  must  each  be  reversed  and  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. —  Reversed. 
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The  State  of?[owa^  Appellee,  y.  Joseph  LssliB;  Appel- 
lant 

Malicious  mischief:  mauce:  instruction.  Malice  as  applied  to  the 
wilful  and  malicious  destruction  of  property  must  have  some  other 
object  than  the  property  destroyed;  it  must  be  directed  against 
some  person,  ordinarily  the  owner,  but  it  need  not  be  shown  that 
the  offender  actually  knew  the  owner;  it  will  be  sufficient  to  show 
that  he  was  bent  on  mischief  against  the  owner  whosoever  he 
might  be  proven  to  be. 

Appeal  from  Pottawattamie  District  Covrt. —  Hon.  O.  D. 
Wheeleb,  Judge. 

Tuesday,  Apeil  7,  1908. 

Indictment  for  willfully  and  maliciously  burning  a 
pile  of  raiboad  ties,  the  property  of  another.  The  defendant 
was  convicted,  and  appeals. —  Reversed. 

Milton  Anderson  and  Turner  &  Cullison,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Weaves,  J. —  L  The  first  point  made  in  appellant^s 
argument  is  grounded  upon  the  theory  that  the  indictment 
fails  to  allege  that  the  act  charged  against  the  defendant  was 
done  maliciously.  An  amended  abstract  has  been  filed  by  the 
State,  showing  that  counsel  has  misapprehended  the  record  in 
this  respect,  and  that  the  indictment  does  in  fact  charge 
malice,  and  is  therefore  not  open  to  the  criticism  made  upon 
it  in  the  appellant's  brief. 

II.  The  point  is  next  made  that  the  court  gave  to  the 
jury  an  erroneous  instruction  as  to  the  definition  and  nature 
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of  the  malice  necessary  to  be  proved  in  order  to  justify  a 
conviction.  The  court  told  the  jury  that  to  convict  the  de- 
fendant they  must  find,  among  other  things,  '^  that  such  act 
upon  the  part  of  the  defendant  in  setting  fire  to  the  pile  of 
ties  and  burning  the  same  was  willful  and  malicious."  In 
another  paragraph  the  court  charged  as  follows:  "  (11)  If 
you  find  from  the  evidence,  however,  that  the  defendant  did 
set  fire  to  and  bum  said  pile  of  ties,  under  the  rules  above 
given  you,  and  that  in  so  doing  he  intended  to  destroy  the 
same,  and  that  he  did  such  act  deliberately,  without  authority 
from  his  superior  officer  or  said  railway  company  to  do  so, 
and  without  any  justification  or  excuse  therefor,  then  you 
will  be  justified  in  finding  that  such  act  upon  his  part  was 
willful  and  malicious."  We  think  the  instruction  cannot  be 
approved.  The  definition  of  the  word  *^  malicious,"  as  it  is 
used  in  criminal  law,  varies  somewhat  with  the  particular 
offense  to  which  it  is  applied.  With  but  few  exceptions,  most 
of  which  grow  out  of  the  particular  statute  being  construed, 
malicious  mischieJ^  which  is  made  punishable  as  a  crime, 
is  not  mischief  or  injury  done  to  the  property  through  mere 
wantonness,  or  a  mere  intent  to  injure  the  property,  but  is 
mischief  or  injury  infiicted  with  the  malicious  intent  to  in- 
jure some  person,  ordinarily  the  owner  of  the  property.  It 
need  not  be  shown  that  the  offender  knew  who  the  owner 
was ;  but  it  will  be  sufficient  if  it  be  established  that  he  was 
bent  on  mischief  against  the  owner,  whoever  he  might  be 
proven  to  be.  But  the  malice  must  have  some  object  other 
than  the  thing  injured.  State  v.  Phipps,  95  Iowa,  491 ;  State 
V.  Linde,  54  Iowa,  139;  State  v.  Williamson,  68  Iowa,  351; 
State  V.  Lightfoot,  107  Iowa,  348;  Northcot  v.  State,  43 
Ala.  330 ;  Eohson  v.  State,  44  Ala.  380 ;  Duncan  v.  State,  49 
Miss.  331;  State  v.  Hill,  79  N.  C.  656;  QofoHh  v.  State,  8 
Humph.  (Tenn.)  37;  State  v.  Wilcox,  3  Yerg.  (Tenn.)  278, 
(24  Am.  Dea  569)  ;  State  v.  Newby,  64  N.  C.  23 ;  Common- 
wealth  V,  Williams,  110  Mass.  401;  Commomvealth  v.  Wal- 
den,  3  Gush.  (Mass.)  558;  United  States  v,  Gideon,  1  Minn. 


Digitized  by 


Google 


106  State  v.  Leslie.  [138  Iowa 

292  (GiL  226);  Stone  v.  State,  3  HeisL  (Tenn.)  457; 
State  V.  Johnson,  7  Wyo.  616  (64  Pac  602) ;  State  v.  Foote, 
71  Conn.  787  (43  AtL  488) ;  Dawson  v.  State,  62  Ind.  478. 
It  is  not  to  be  denied  that^  in  many  cases  where  malice 
is  a  matter  of  material  inquiry,  it  has  been  said  that  a 
wrongful  act,  intentionally  or  wantonly  done,  without  jus- 
tification or  excuse,  is  malicious  within  the  meaning  of  the 
law ;  and  this,  we  think,  is  the  substantial  effect  of  the  charge 
given  by  the  trial  court  Without  denying  that  there  are 
many  cases  involving  malice  where  such  an  instruction  would 
be  correct,  it  remains  true  that  by  the  vastly  greater  weight 
of  authority  in  the  crime  of  malicious  mischief  or  injury  to 
property  the  idea  of  malice  toward  the  owner  or  some  other 
person  is  an  essential  element  of  the  crime,  and  that  an  in- 
struction defining  malice  in  its  more  general  sense  is  insuf- 
ficient. Without  stopping  to  quote  therefrom,  an  examina- 
tion of  the  cases  above  cited  and  of  many  others  referred  to 
therein  will  demonstrate  the  correctness  of  the  proposition 
above  stated,  and  sustain  the  appellant's  contention  that  the 
jury  should  have  been  instructed  accordingly.  In  Common" 
wealth  V.  Walden,  supra,  the  trial  court  defined  the  word 
"  maliciously  '*  to  mean  "  the  willful  doing  of  any  act  pro- 
hibited by  law,  for  which  the  defendant  had  no  lawful  ex- 
cuse ;  that  moral  turpitude  of  mind  was  not  necessary  to  be 
shown.'*  And  this  was  held  to  be  prejudicial  error,  although 
the  statute  of  Massachusetts  inhibits  wanton,  as  well  as 
malicious,  mischief.  See,  also.  Commonwealth  v.  Williams, 
supra.  We  would  not  be  imderstood  to  hold,  as  do  some  of 
the  cases,  that  the  malice  toward  the  owner  must  be  actual 
or  express,  and  will  not  be  inferred  from  the  act  itself.  State 
V.  Rohinson,  20  N.  C.  129  (32  Am.  Dec.  661) ;  State  v. 
Newby,  64  N.  C.  23.  On  the  contrary,  we  think  that  in  this 
as  in  most  other  cases  where  the  mental  and  moral  attitude 
of  the  accused  at  the  time  of  the  alleged  wrong  is  an  essen- 
tial element  of  the  offense,  it  may  and  ordinarily  must  be 
inferred  from  the  nature  of  the  act  itself  and  from  the  cir- 
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cumstanoes  whidi  accompany  and  characterize  it  But  the 
inference  is  not  one  of  law  for  the  court^  but  of  fact  for  the 
jury.  The  defendant  may  have  done  the  act  under  the  very 
conditions  enumerated  in  the  instructions;  that  is,  he  may 
have  fired  the  pile  of  ties  intending  to  destroy  the  same,  the 
act  may  have  been  deliberate  and  without  authority  from  his 
superior  officer  or  from  the  railway  company,  and  such  act 
might  be  without  justification  or  excuse,  and  still  not  have 
been  with  malice,  express  or  implied,  against  the  owner  or 
any  other  living  person.    If  so,  he  was  not  guilty  as  charged. 

The  exception  to  the  instructions  as  given  must  be  sus- 
tained, and  a  new  trial  ordered,  for  which  purpose  the  cause 
will  be  remanded. 

The  judgment  appealed  from  is  reversed. 


138      107 

Mrs.  C.  B.  Pace,  Appellee,  v.  City  of  Webstbb  City,        ^**    ^n 

Appellant. 

Ifimicipal  corporationt:    nkgugbncb:    noticb:    pleadings.    An   al- 

1  legation  that  defendant  city  well  knew  of  the  unsafe  and  danger- 
ous condition  of  a  sidewalk  at  the  time  of  plaintiff's  injury,  is 
sufficient  to  permit  proof  of  actual  or  constructive  notice  of  the 
condition  of  the  walk. 

Pleadings:    amendment.    An  amendment  offered  after  the  evidence  is 

2  all  in  to  obviate  a  supposed  variance  between  the  pleadings  and 
the  proof  is  permissible,  where  there  is  no  showing  of  resulting 
prejudice  to  the  opposite  party. 

Defective  streets:    liabiuty  op  city.    It  is  the  statutory  duty  of  the 

3  city  to  keep  its  streets  in  repair  and  free  from  nuisance;  and  it 
is  liable  for  an  injury  caused  by  the  unsafe  condition  of  a  walk, 
DO  matter  who  creates  the  dangerous  condition 

Same:    constructive  notice.    The  existence  of  a  dangerous  condition 

4  in  a  sidewalk  in  the  business  part  of  a  city  for  the  space  of  two 
days,  is  sufficient  time  to  charge  the  city  with  constructive  notice 
of  the  danger  to  pedestrians. 

Findtngt  of  fact:    beview.    Where  there  is  sufficient  evidence  to  take 

5  an  issue  to  the  jury  its  finding  is  conclusive. 
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New  trial:    newly  discovered  evidence.    A  motion  for  new  trial  was 
6    properly  denied  where  the  newly  discovered  evidence  consisted  of 
an  occurrence,  which  if  true,  would  have  discredited  plaintiffs  tes- 
timony in  a  certain  respect,  and  the  occurrence,  in  resistance  of  the 
motion,  was  denied. 

Appeal  from  Hamilton  District  Court. —  Hon.  J.  H.  Bich- 

ABDy  Judge. 

Tuesday,  Apbil  7,  1908. 

Action  at  law  to  recover  damages  for  a  personal  in- 
jury. On  trial  the  plaintiff  had  a  verdict  and  judgment^  and 
the  defendant  appeals. —  Affirmed. 

Geo.  F.  Tucker,  and  Wesley  Martin,  for  appellant 

J.  W.  Lee,  D.  G.  Ghase  and  Rube  McFerren,  for  ap- 
pellee: 

Bishop,  J. —  As  plaintiff  was  walking  along  a  business 
street  of  the  defendant  city  on  the  evening  of  November  5, 
1904,  she  was  injured  by  falling  into  a  ditch  or  excavation 
which  extended  across  the  sidewalk  space.  It  seems  that  the 
ditch  had  been  dug  for  the  purpose  of  laying  a  water  pipe 
to  connect  the  adjoining  building  with  the  water  main  in  the 
street,  and  to  the  extent  necessary  the  sidewalk  had  been 
temporarily  removed.  Plaintiff  alleges  due  care  on  her  own 
part,  and  negligence  on  the  part  of  the  defendant.  In  re- 
spect to  the  latter  it  is  charged  that  said  ditch  was  obviously 
dangerous  and  unsafe  as  to  persons  passing  along  the  side- 
walk at  night,  notwithstanding  which  it  was  left  unguarded 
and  improtected ;  and  it  is  the  allegation  of  the  petition  as 
originally  filed  "  that  the  said  defendant  city  well  knew 
of  the  dangerous  and  unsafe  condition  of  said  ditch  or  ex- 
cavation at  the  time  of  said  injury  to  plaintiff."  The  de- 
fendant, in  answer,  admits  the  existence  of  the  ditch,  but 
insists  that  the  same  was  properly  barricaded  and  lighted  by 
lanterns  and  street  lamps.    The  other  allegations  of  the  peti- 
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tion  are  denied.  As  an  affirmative  defense  it  is  alleged  that 
"  the  ditch  was  excavated  and  controlled  by  an  independent 
contractor  working  for  the  firm  of  Baker  &  Dodge  (whose 
building  was  being  connected  with  the  street  water  main), 
and  that  defendant  retained  no  controlling  power  whatever 
regarding  said  ditch.''  During  the  course  of  the  trial  plain- 
tiff,  by  leave  of  court,  amended  Ler  petition  to  include  the 
allegation  '^  that  the  city  had  both  constructive  and  actual 
notice  of  said  ditch  for  a  sufficient  length  of  time  to  enable 
the  city  to  repair  the  same;  that  the  defect  was  notorious, 
and  the  city  neglected  to  use  ordinary  care  in  protecting  and 
caring  for  said  ditch." 

I.  The  amendment  to  the  petition  was  filed  after  the 
close  of  the  evidence,  and,  as  shown  by  a  statement  of  the 
court  included  in  the  record,  it  came  about  in  this  way: 
1.  MuHiciPAL  The  court,  on  inspecting  the  pleadings  for  the 
negligence:  purposc,  of  preparing  mstructions  to  be  given 
pleadings.  the  jury,  conceived  that  "  there  was  no  allega- 
tion of  constructive  notice  in  the  petition,  or  of  any  notice 
sufficient  to  warrant  the  sending  of  the  case  to  the  jury." 
The  attention  bf  counsel  on  both  sides  of  the  case  was  called 
to  this,  whereupon  the  plaintiff  asked  leave  to  amend,  and, 
over  the  objection  of  defendant,  leave  was  granted.  We  are 
asked  to  say  that  here  was  reversible  error.  Such  conclu- 
sion is  not  warranted  on  our  view  of  the  situation.  In  the 
first  place,  and  especially  in  the  absence  of  any  call  for  a 
more  specific  statement,  we  think  the  allegation  of  the  original 
petition  that  the  city  "well  knew  of  the  dangerous  condi- 
tion "  was  sufficient  Under  such  allegation  it  was  proper 
to  make  proof  either  that  the  condition  had  actually  been 
brought  home  to  the  knowledge  of  the  city  officials,  or  that 
it  had  existed  for  such  a  length  of  time  as  that  actual  knowl- 
edge might  well  be  presumed  therefrom.  The  requirement 
that  knowledge  of  the  condition  must  be  brought  home  to  the 
city  is  met  by  the  one  form  of  proof  as  well  as  the  other, 
and^  proof  being  made  in  either  form,  it  might  well  be  said 
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that  the  city  "  yrell  knew  of  the  condition."    Hunt  v.  Du- 
buque, 96  Iowa,  314. 

But,  aside  from  this,  there  was  no  error  in  permitting 
the  amendment  The  trial  had  proceeded  to  the  arguments 
of  counsel  without  objection  being  raised  that  a  case  was  not 
2.  Pipings:  Stated  in  tho  petition,  and  the  amendment 
amendment  ^^  askcd  to  make  the  pleading  conform  to  the 
evidence.  It  is  tlie  rule  in  this  State  to  allow  amendments 
in  furtherance  of  justice.  Code,  section  3600,  and  cases 
cited  thereunder.  Accordingly,  an  amendment  offered  after 
the  evidence  is  all  in  which  does  not  involve  a  change 
of  front,  but  is  designed  to  obviate  a  supposed  variance  be- 
tween the  pleading  and  proof,  and,  as  here,  the  opposite 
party  makes  no  showing  that  he  has  been  misled  to  his 
prejudice,  should  be  allowed. 

11.     The  evidence  made  it  appear  l^at  the  water  main  in 
the  street  was  a  part  of  the  city  system.     The  ditch  was  dug, 
however,  by  persons  in  the  employ  of  Baker  &  Dodge,  and, 
8  defectivb        ^  ^^^  ^  appears,  the  city  had  no  active  part 
SwiiS*  therein.     Evidently  having  in  mind  the  alle- 

of  city.  gation  of  the  answer,  the  court  instructed  the 

jury  in  the  fifth  paragraph  of  the  charge,  in  sub- 
stance, that  the  fact  that  the  excavation  ^^  was  placed  there 
or  made  there  by  an  independent  contractor''  was  in  itself 
immaterial;  that  it  was  the  duty  of  the  city  having  notice 
of  an  excavation  involving  danger  to  a  traveler  on  the  street 
to  safeguard  the  same  no  matter  who  in  fact  created  the  dan- 
ger. It  is  said  that  here  was  error,  and  Bennett  v.  Mt.  Ver- 
non, 124  Iowa,  537,  is  relied  upon  to  support  the  contention. 
There  the  case  made  was  of  an  injury  to  property  caused  by 
flooding  a  cellar,  and  this  grew  out  of  the  removal  of  some 
tile  by  an  independent  contractor  while  making  an  improve- 
ment in  the  street.  The  rule  of  that  case  has  no  application 
here.  Por  the  benefit  of  every  traveler  the  statute  enjoins 
upon  the  city  the  positive  duty  to  keep  its  streets  in  repair 
and  free  from  nuisance.    Code^  section  763.    And  it  mat- 
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tors  not  who^  in  fact^  creates  the  dangerous  condition,  the 
dnty  and  responsibility  of  the  city  remains.  Bowell  v. 
Williams,  29  Iowa,  210.  As  was  said  by  Deemer,  C.  J.,  in 
the  Bennett  case :  '^  If  the  matter  involved  was  one  of  posi- 
tive duty  to  the  plaintiff,  then,  of  course,  the  town  could  not 
relieve  itself  by  delegating  the  work  to  an  independent  con- 
tractor; or  if  the  work  was  intrinsically  dangerous,  or,  when 
properly  done,  was  likely  to  create  a  nuisance,  the  town  would 
be  responsible  for  any  damage  resulting  therefrom."  See, 
also,  Keyes  v.  Cedar  Falls,  107  Iowa,  609;  Parmenter  v. 
Marian,  113  Iowa,  297. 

IIL  At  the  close  of  the  evidence  the  defendant  moved 
for  an  instructed  verdict  on  the  grounds  that  the  evidence  did 
not  warrant  a  finding  against  it  for  negligence,  and  that 

plaintiff  had  not  established  her  freedom  from 
consuuctiire      n^ligencc.     The  like  points  were  made  in 

the  motion  for  new  trial.  The  action  of  the 
court  in  overruling  such  motions  is  assigned  as  er- 
ror. We  think  there  was  no  error.  The  accident  oc- 
curred in  the  evening  between  seven  and  eight  o'clock.  Work 
on  the  ditch  commenced  the  day  before,  and  continued 
through  the  day  of  the  accident  The  place  was  in  the  busi- 
ness district  of  the  city,  and  that  it  presented  a  condition  of 
danger,  if  not  properly  safeguarded,  must  have  been  apparent 
even  to  the  most  casual  observer.  Now,  as  the  ditch  or  ex- 
cavation was  not  of  the  creation  of  the  city  acting  directly 
in  the  premises,  necessary  to  a  charge  of  n^ligence  against 
it  was  proof  of  notice,  actual  or  constructive.  The  court 
instructed  the  jury  that  actual  notice  had  not  been  proven. 
In  saying  this,  the  testimony  of  W.  H.  Cuningham  was  evi- 
dently overlooked.  He  testified  that  at  the  time  in  question 
he  was  street  commissioner  of  the  defendant  city;  that  he 
passed  along  the  street  in  front  of  the  Baker  &  Dodge  build- 
ing on  the  evening  of  November  5th,  before  the  accident  to 
plaintiff,  and  observed  the  excavation.  '^  I  knew  there  was 
a  ditch  there  in  the  sidewaQc''    As  the  erroneous  view  thus 
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taken  by  the  court  was  to  the  advantage  of  def endant,  it  could 
not  well,  and  it  does  not,  complain  thereof.  But,  confining 
ourselves  to  the  case  as  it  was  submitted  to  the  jury  for  a 
verdict,  we  think  a  finding  for  constructive  notice  was  clearly 
warranted.  Considering  the  length  of  time  the  work  had 
been  in  progress,  and  the  character  and  place  thereof,  it 
would  be  out  of  all  reason  to  say  that  a  sufficient  time  had 
not  elapsed  within  which  the  city  in  the  exercise  of  reason- 
able care  for  the  safety  of  the  traveling  public  should  have 
discovered  what  was  going  on.  Carrington  v.  St.  Louis,  89 
Mo.  208  (1  S.  W.  240,  58  Am.  Rep.  108) ;  Parsons  v.  Man- 
Chester,  67  N.  H.  163  (27  Atl.  88) ;  Stone  v.  CharUstown, 
114  Mass.  214. 

On  the  question  whether  the  excavation  was  barricaded 
and  lighted  there  was  much  conflict  in  the  evidence.  It  is 
not  for  us  to  determine  where  lay  the  preponderance.  There 
6.  Findings  was    Sufficient    to   Warrant   a    submission   to 

review.*  the  jury,  and  the  finding  thereof  is  conclu- 

sive. In  this  view,  we  need  not  discuss  what  might  have 
been  the  situation  had  the  proof  showed  a  proper  barricade 
and  lighting  at  the  time  the  men  quit  work,  and  thereafter 
and  before  the  accident  such  safeguards  were  removed  by 
some  person  other  than  an  official  of  the  city.  Our  reading 
satisfies  us  that  a  finding  in  favor  of  due  care  on  the  part  of 
plaintiff  had  ample  warrant  in  the  evidence.  We  need  not 
enter  upon  a  detailed  discussion. 

IV.  One  ground  of  the  motion  for  new  trial  was 
newly  discovered  evidence.  In  support  thereof  was  presented 
an  affidavit  in  which  was  stated  as  a  fact  an  occurrence, 
^  ..  which,  if  true,  might  have  detracted  from  the 

6.  Niw  trial:  '  >        o 

df^ivered        ^*^^®  ^^  plaiutifPs  tcstimouy  in  a  certam  re- 
evidence.  gp^^     Plaintiff  in  an  affidavit  denied  the  oc- 

currence. In  this  situation  the  court  did  not  err  in  overruling 
the  motion*  Other  errors  are  relied  upon.  Por  the  most 
part,  they  are  purely  technical,  and  we  find  nothing  that 
should  be  given  effect  to  reverse  the  judgment. —  Affirmed. 
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State  of  Iowa,  Appellee^  ▼.  Petbk  Stmews,  Appellant. 

Rape:    gomflaints  op  ntosECunax:    evidence.    On  a  trial  for  rape 

1  the  State  may  show  recent  complaints  of  prosecutrix  to  the  person 
to  whom  they  would  naturally  be  made;  and  while  it  is  not  per- 
missible for  such  evidence  to  go  into  the  details  of  the  complaints 
made  enough  may  be  given  in  evidence  to  show  the  nature  of  the 
complaints,  even  though  it  involves  to  some  extent  the  particulars 
thereof. 

Physical  appearance  of  prosecutrix:    evidence  of.    It  was  not  error  to 

2  permit  an  assistant  county  attorney,  who  was  present  at  a  physical 
examination  of  prosecutrix  shortly  after  the  commission  of  the 
crime  of  rape,  to  detail  the  appearance  of  the  limbs  and  genital 
organs  of  prosecutrix. 

Bzamination  of  witnesses:  bedirect.    Where  the  fact  that  prosecu* 

3  trix  did  not  make  an  outcry  at  the  time  of  the  assault  upon  her  is 
brought  out  on  cross-examination,  the  State  is  entitled  to  her  ex- 
planation of  such  fact  on  redirect 

Evidence:    admissibility.    An  inquiry  which  assumes  facts  not  in 

4  evidence,  or  which  elicits  matter  for  impeachment  purposes  for 
which  no  foundation  has  been  laid,  should  be  excluded. 

Assault  with  intent  to  rape:    instruction.    An  instruction  to  the 

5  effect  that  if  defendant  did  not  commit  rape  because  plaintiff  con- 
sented to  the  intercourse,  still  if  such  consent  was  not  given  until 
after  defendant  had  assaulted  her  with  intent  to  commit  rape  he 
should  be  convicted  of  the  latter  offense,  is  approved. 

Appeal  from  Scott  District  Court. — Hon.  J.  W.  Bolungeb, 

Judge. 

Wednesday,  Apeil  8,  1908. 

Defendant  was  indicted  for  the  crime  of  rape.  Upon 
trial  to  a  juiy  he  was  convicted  of  an  assault  with  intent  to 
commit  a  rape,  and  appeals  to  this  court. —  Affirmed. 

P.  A.  Cooper  and  W.  H.  Peterson,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  C%as.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 
Vou  138  lA.— 8 
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Deemes,  J. —  The  prosecutrix  was  barely  over  the  age 
of  consent,  and  defendant  is  her  brother-in-law.  The  offense 
is  said  to  have  been  committed  on  an  island  in  the  Missis- 
1  rapi-  ^^PP^  river,  to  which  point  the  defendant  took 

p?S«SS!c?^     the  girl  in  a  rowboat    There  can  be  no  ques- 
evidcnce.  ^j^j^  ^^^^  ^^  vcrdict  has  sufficient  support  in 

the  evidence,  and,  if  there  be  a  reversal,  it  must  follow  from 
some  error  committed  by  the  trial  court  Many  of  these  are 
assigned,  and  to  such  as  seem  to  merit  attention  we  shall  now 
refer.  We  extract  the  following  from  the  abstract  showing 
the  record  with  reference  to  complaints  made  by  the  prose- 
cuting witness: 

Q.  Did  you  complain  of  the  act  of  Peter  Symens  to 
your  mother  at  that  time  ?  A.  Yes ;  I  did,  just  as  soon  as 
I  got  home,  and  I  asked  her  if  anyone  was  home.  Q. 
Did  you  tell  your  mother  what  act  Peter  Symens  had  done 
to  you?  (Objected  to  as  incompetent,  irrelevant,  imma- 
terial, and  calling  for  hearsay  evidence.  Objection  over- 
ruled. Defendant  excepts.)  A.  I  just  told  her —  Q, 
Just  say  "  Yes  "  or  "  No."  A.  I  just  complained  to  her. 
(Motion  that  answer  be  stricken  out  as  not  responsive.  Sua* 
tained.  Question  read.)  A.  Yes,  sir;  I  did.  Q.  You 
may  state  whether  you  told  your  mother  that  Peter  Symens 
had  had  sexal  intercourse  with  you  against  your  wilL  (Ob- 
jected to  as  calling  for  the  conclusion  of  the  witness;  in- 
competent, irrelevant  and  immaterial  and  hearsay  evidence. 
Motion  overruled.     Defendant  excepts.)     A.     Yes,  sir. 

Prosecutrix's  mother  was  on  the  witness  stand,  and  the 
following  is  her  testimony  and  the  record  with  reference  to 
this  matter: 

Q.  You  may  state  whether  or  not  your  daughter,  Mary 
Potter,  at  that  time  told  you  that  Peter  Symens  had  had 
sexual  intercourse  with  her  by  force  and  against  her  will 
that  night.  A.  Yes,  sir.  By  Mr.  Cooper:  Object  to  the 
question  on  the  ground  that  it  is  leading  and  suggesting  the 
words  in  the  witness'  mouth.  By  the  Court:  Well,  it  is  not 
a  leading  question.  It  is  a  suggestive  question.  The  State 
has  a  right  to  the  testimony.     There  may  be  some  difficulty 
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about  the  form  of  the  questioiu  The  State  should  reword 
the  question.  By  Mr.  Hamann:  When  Mary  Potter,  your 
dau^ter,  came  home  what  did  she  say  to  you?  (Objected 
to  as  incompetent,  irrelevant,  and  immaterial,  calling  for  a 
conversation  not  in  the  presence  of  defendant  Objection 
sustained.)  By  the  Court:  I  will  sustain  this  objection, 
but  I  will  not  sustain  the  other  one  now.  Objection  of  Mr. 
Cooper  to  question  is  overruled. 

Appellant  concedes  that  the  State  may  show  recent  com- 
plaints of  the  prosecutrix  to  the  person  to  whom  they  would 
naturally  be  made ;  but  he  says  that  the  particulars  thereof 
are  not  admissible,  and  that,  for  this  reason,  the  trial  court 
was  in  error  in  the  rulings  complained  of.  It  is  true  that 
the  witness  should  not  be  permitted  to  detail  the  particulars 
of  the  complaint ;  but  it  is  equally  true  that  enough  may  be 
given  in  evidence  to  show  the  nature  of  the  complaints,  even 
though  it  involves  to  some  extent  the  particulars  thereof. 
State  V.  Barhley,  129  Iowa,  484;  State  v.  Peterson,  110 
Iowa,  647;  Staie  v.  Egbert,  125  Iowa,  447;  State  v.  Behb, 
126  Iowa,  495;  State  v.  Icenbice,  126  Iowa,  21;  State  v. 
Andrews,  130  Iowa,  609.  Following  this  rule,  it  is  apparent 
that  the  court  did  not  err  in  its  rulings.  There  was  nothing 
objectionable  in  the  testimony  given  by  the  mother. 

II.  The  assistant  county  attorney  was  present  at  an 
examination  made  by  a  doctor  of  the  prosecutrix's  private 
parts  shortly  after  the  offense  was  committed,  and  he  was 
s.  Physical  permitted  ovcr  defendant's  objections  to  state 

oJraSutcu^  to  the  jury  their  appearance.  He  did  not  pre- 
daiciof.  tend  to  be  an  expert,  but  merely  detailed  the 

physical  appearance  of  the  limbs  and  genital  organs  of  the 
girL     In  this  there  was  no  prejudicial  error. 

nL    On  re-exanunation  prosecutrix  was  asked  to  tell 

the  jury  why  she  did  not  "  scream  and  holler  " 

^  orwmitu!"     while  the  defendant  was  assaulting  her,  and, 

over  defendant's  objections,  she  was  permitted 

to  answer  saying  that  she  was  too  frightened  to  scream.     Ab 
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• 

the  matter  was  broa^t  out  on  cross-examination  the  State 
had  the  right  to  prosecutrix's  explanation  of  the  fact  that  she 
did  not  scream,  and  there  was  no  error  here. 

IV.  Prosecutrix's  mother  on  cross-examination  stated 
that  she  had  had  no  trouble  with  defendant  either  before  or 
after  his  marriage.  Defendant's  wife  was  a  witness  on  his 
^  »  «-  ^  behalf,  and  she  was  asked  as  to  whether  or  not 

4.  EviDiMCi:  ' 

sdntMibiUtr.  jj^p  mother  had  at  any  time  made  any  threats 
against  defendant.  Objection  to  the  question  was  sustained. 
In  this  there  was  no  error.  The  question  was  improper,  in 
that  it  assumed  certain  facts;  and  it  was  immaterial  and 
irrelevant,  in  that  no  foundation  was  laid  for  the  introduc- 
tion of  the  testimony.  Other  rulings  on  evidence  are  com- 
plained of,  but  none  are  of  sufficient  importance  to  demand 
separate  consideration.  No  prejudicial  error  appears  in  any 
of  them. 

V.  Certain  of  the  instructions  are  complained  of.  As 
to  two  of  these,  it  is  said  that  they  assume  certain  facts  as 
true  which  were,  in  fact,  in  dispute.     There  is  no  merit  in 

5.  AstAULT  *^^®'     O^bers  are  complained  of  because  it  is 

ToiAFi'-"'*^  said  they  justified  a  conviction,  even  though 
instruction.  prosecutrix  Consented  to  all  that  was  done.  We 
shall  not  set  out  these  instructions.  They  relate  to  included 
offenses,  and  do  not  attempt  to  define  the  essential  elements 
of  these  offenses.  These  matters  are  covered  in  other  instruc- 
tions which  are  not  complained  of.  If  the  jury  followed  these 
instructions,  as  we  must  assume  that  it  did,  it  could  not  con- 
vict the  defendant  without  finding  an  unlawful  assault. 
There  is  no  merit  in  the  contention  that  defendant  may  have 
been  convicted,  although  prosecutrix  consented  to  the  assault. 
This  instruction  (in  addition  to  others  upon  the  subject  of 
assault  and  assault  and  battery)  was  sufficient  to  admonish  the 
jury  that  defendant  could  not  be  convicted  if  prosecutrix  as- 
sented to  all  that  was  done.  The  instruction  reads :  "  Un- 
der the  evidence  in  this  case,  if  you  should  find  that  the 
defendant  did  not  commit  rape,  because  Mary  Potter  con- 
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sented  to  sexual  intercourse  with  the  defendant,  if  you  still 
believe  beyond  a  reasonable  doubt  that  such  consent  was  not 
made  on  her  part  until  after  the  defendant  had  assaulted  her 
with  intent  to  commit  rape,  then  the  defendant  is  notwith- 
standing such  consent  guilty  of  assault  with  intent  to  commit 
rape,  and  you  should  so  find." 

No  prejudicial  error  appears;  and  the  judgment  must 
be,  and  it  is,  affirmed. 


Aqtstes  Ross  and  Alice  Ross,  by  their  next  friend,  C.  E.        li    " 
Ross,  V.  A.  J.  Ayhhabt,  John  Orb  and  .Tony  Orb, 
Defendants,  and  T.  R.  Williams  and  M.  E.  Williams, 
Defendants  and  Appellants. 

Wills:    RULE  OF  CONSTRUCTION.    An  unambiguous  devise  of  a  vested 

1  interest  will  not  be  limited  or  rendered  contingent  by  a  subse- 
quent provision  of  the  will  inconsistent  therewith,  unless  the  lan- 
guage of  the  will  absolutely  requires  such  construction. 

Same.    The  law  will  construe  a  will,  if  possible,  so  that  the  interests 

2  passing  thereunder  will  become  vested  upon  the  death  of  the 
testator;  and  provisions  for  postponement  of  division  will  be  re- 
garded as  affecting  the  time  of  enjoyment,  rather  than  the  extent 
of  the  interest  devised. 

Same.    A  will  should  be  construed  if  possible  so  as  to  prevent  in- 

3  testacy  of  any  part  of  the  property. 

Wills:    VESTED  interests:    conveyance.    Under  the  forgoing  rules  a 

4  devise  of  all  the  property  of  every  description  of  which  testator 
died  seised  and  possessed,  after  payment  of  debts,  etc.,  is  held  to 
have  created  a  vested  interest  at  the  time  of  his  death,  notwith- 
standing a  further  provision  that  the  donees  should  receive  no 
interest  in  or  right  thereto  until  the  youngest  arrived  at  twenty- 
one  years  of  age;  and  a  conve)rance  by  one  of  the  devisees  of  her 
interest  in  the  estate  after  the  death  of  the  testator  and  prior 
to  the  majority  of  all  the  others  passed  the  title  thereto. 

Appeal  from  CarroU  District  Court. — ^Hon.  Z.  A.  Chuboh, 

Judge. 
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WeidnesdaY;  Afbil  8,  1908. 

Action  for  partition,  involving  the  title  of  plaintiffs 
to  a  share  in  property  of  which  defendant  T.  R.  Williams 
claims  to  be  the  sole  owner  in  fee.  There  was  a  decree  for 
plaintiffs  establishing  their  right  to  an  undivided  one-ninth 
of  the  property,  and  ordering  a  sale  thereof  for  the  purpose 
of  making  partition.  The  defendants  T.  R.  Williams  and 
M.  E.  Williams,  his  wife,  appeal. —  Reversed, 

Lee  &  UoVh,  tor  appellants. 

Oeorge  W.  Paine  and  E.  A.  Wissler,  for  appellees. 

MoClain,  J. —  In  September,  1896,  one  David  H.  Orr 
executed  his  will  which,  after  his  death,  was  duly  probated 
in  October,  1897.  The  provisions  of  the  will  so  far  as  ma- 
terial to  this  controversy  were  as  follows : 

Second.  To  my  sons  John  Orr  and  Tony  Orr,  I  give 
each  the  sum  of  two  hundred  dollars,  to  be  paid  to  them  at 
the  time  my  son  Tony  becomes  21  years  of  age. 

Third.  All  the  remainder  of  my  property  left  after 
the  payment  of  my  debts  and  the  legacies  named  in  paragraph 
two  hereof,  I  give,  devise  and  bequeath  to  my  daughter 
Myrtle  Orr  Bell,  and  to  my  said  sons  John  Orr  and  Tony 
Orr,  giving  and  granting  to  them  all  the  property  of  every 
description  of  which  I  may  die  seised  and  possessed  that  may 
be  left  after  the  payment  of  the  debts,  expenses  of  adminis- 
tration and  the  legacies  named  in  paragraph  two  hereof,  giv- 
ing and  granting  said  property  to  my  said  children  share  and 
share  al^e.  It  is  the  condition  however,  that  no  part  of  my 
said  property  shall  be  delivered  or  paid  to  my  said  diildren 
until  the  time  when  my  said  son  Tony  becomes  twenty-one 
years  of  age.  That  until  that  time  all  of  my  properly  shall 
be  held  and  controlled  by  my  executor,  and  my  said  children 
shall  receive  no  interest  therein  and  no  right  thereto  until  the 
time  when  my  youngest  son  arrives  at  twenty-one  years  of  age. 
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And  should  either  of  my  said  children  die  before  I  do^  then 
the  share  of  such  one  shall  go  to  the  survivors  of  my  said 
children^  and  in  that  case  such  survivors  will  be  entitled  to 
receive  my  property  hereby  devised  to  them  at  the  time  when 
the  youngest  of  such  survivors  arrives  at  the  age  of  twenty- 
one  years. 

From  an  agreed  statement  of  facts  it  appears  that  testa- 
tor's three  children  named  as  devisees  survived  him^  and  that 
his  daughter  Myrtle  Orr  BeU,  who  subsequently  by  marriage 
became  Myrtle  Orr  Boss  (her  then  husband^  C.  E*  Soss^ 
joining)  in  March^  1901,  conveyed  by  warranty  deed  to  de- 
fendant Ayrhart,  for  a  full  and  fair  consideration  to  her 
paid,  the  undivided  one-third  of  the  land  in  controversy 
which  belonged  to  testator  at  the  time  of  his  death,  and  that 
subsequently,  by  conveyance  from  said  Ayrhart,  the  one- 
third  interest  thus  attempted  to  be  conveyed  was  transferred 
by  said  Ayrhart  to  the  defendant  T.  R.  Williams  by  quit- 
claim deed,  and  that  said  Williams  has  by  conveyance  from 
defendants  John  Orr  and  Tony  Orr  become  the  owner  of  their 
interests  respectively  in  said  property ;  that  Myrtle  Orr  Ross 
died  intestate  in  August,  1904,  leaving  surviving  her  chil- 
dren, Agnes  Ross  and  Alice  Ross,  plaintiffs  in  this  action, 
and  her  husband,  C.  E.  Ross ;  and  that  defendant  Tony  Orr 
arrived  at  the  age  of  twenty-one  years  in  September,  1906. 

The  daim  of  plaintiffs  is,  in  brief,  that  the  conveyance 
by  their  mother  to  Ayrhart  of  a  one-third  interest  in  the 
property  was  invalid  and  passed  no  title  thereto,  for  the 
reason  that  she  had  no  vested  interest  in  said  property  at 
the  time  of  her  conveyance,  and  acquired  no  interest  therein 
during  her  lifetime,  and  that  her  death  prior  to  the  time 
Tony  Orr  came  of  age  terminated  any  contingent  interest 
which  she  had  under  the  will,  so  that  the  one-third  which 
would  have  come  to  her  had  she  survived  until  the  time  when 
Tony  Orr  came  of  age  was  not  disposed  of  under  the  will  and 
passed  by  descent  to  the  heirs  of  the  testator  so  that  plaintiffs, 
as  heirs  of  their  mother,  are  entitled  to  one-third  of  such  one- 
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third  interest  in  the  property.  The  contention  for  defendant 
Williams  is  that,  on  the  death  of  the  testator,  Myrtle  Orr 
Eoss  became  vested  with  a  one-third  interest  which  passed 
by  conveyance  to  Ayrhart  and  that  no  interest  in  the  prop- 
erty remained  undisposed  of  by  the  will  so  that  it  could 
descend  to  the  plaintiffs  as  the  heirs  of  said  testator. 

The  sole  question  for  determination,  then  is  whether 
under  the  terms  of  the  will  the  devisees  named  therein  ac- 
quired vested  interests,  the  enjoyment  of  which  only  was 
postponed  imtil  Tony  Orr  should  come  of  age,  or  whether 
their  interests  were  contingent  on  their  surviving  until  the 
happening  of  that  event.  Were  it  not  for  the  clause  provid- 
ing that  "  my  said  children  shall  receive  no  interest  therein 
and  no  right  thereto  until  the  time  when  my  youngest  son 
arrives  at  twenty-one  years  of  age,"  the  will  would  be  per- 
fectly plain  and  unambiguous,  and  capable  of  no  other  con- 
struction than  that  on  the  death  of  the  testator  the  three 
devisees  named,  all  of  whom  survived  at  that  time,  became 
vested  each  with  a  one-third  interest.  The  last  sentence  of 
the  will  is  to  be  disregarded  for  present  purposes,  as  it  re- 
lates to  a  contingency  which  did  not  happen,  to-wit,  the  death 
of  one  of  the  devisees  before  the  death  of  the  testator,  and 
there  was  no  indication  that  this  condition  was  to  be  given 
any  application  in  the  distribution  of  the  property  should 
such  an  event  not  occur.  The  devise  of  $200  each  to  the  two 
sons  is  not  contingent  on  their  surviving  until  the  younger 
became  twenty-one  years  of  age,  but  the  payment  of  the 
amount  of  such  devises  is  simply  postponed  until  that  time. 
The  devises  of  a  one-third  interest  each  to  the  three  children 
in  the  remainder  of  the  property  is  likewise  unconditional 
with  a  postponement  only  of  delivery  or  payment  until  the 
yoimger  son  becomes  of  age,  unless  such  devises  are  rendered 
contingent  by  the  clause  last  above  quoted.  There  are  three 
reasons  which,  as  we  think,  should  be  given  controlling  weight 
in  negativing  a  construction  which  would  render  the  devises 
to  the  three  children  of  shares  in  the  property  contingent  on 
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their  surviving  until  after  the  younger  son  became  of  age. 
The  first  is  that  a  plain  and  unambiguous  devise  of  a  vested 
interest  should  not  be  limited  or  rendered  contingent  by  a 
subsequent  provision  inconsistent  therewith^  imless  the  lan- 
guage of  the  will  taken  as  a  whole  absolutely  requires  such 
construction.  Tarbell  v.  Smith,  125  Iowa,  388;  Meyer  v. 
Wdler,  121  Iowa,  51 ;  Hambel  v.  Hambel,  109  Iowa,  459 ; 
Steiff  V.  Seibert,  128  Iowa,  746.  The  second  reason  is  that 
the  law  favors  vested  rather  than  contingent  devises,  and 
will  so  construe  a  will,  if  possible,  that  the  interests  passing 
thereunder  become  vested  on  the  death  of  the  testator,  and 
provisions  as  to  postponement  of  distribution  or  payment  are 
to  be  regarded  as  affecting  the  time  of  enjoyment  rather  than 
the  extent  of  the  interest  devised.  Jonas  v.  Weires,  134 
Iowa,  47 ;  Archer  v.  Jacobs,  125  Iowa,  467 ;  Shafer  v,  Tereso, 
133  Iowa,  342;  Taylor  v.  Taylor,  118  Iowa,  407;  Haviland 
V.  Haviland,  130  Iowa,  611.  The  third  reason  is  that  a  will 
should  be  so  construed,  if  possible,  as  to  prevent  intestacy  as 
to  any  portion  of  the  property  of  the  testator.  Shafer  v. 
Tereso,  133  Iowa,  342 ;  Hayward  v.  Loper,  147  HL  41  (35 
K  E.  225). 

It  is  to  be  noticed  that  the  devises  in  this  will  are  not 
to  such  of  the  children  of  testator  as  are  living  when  the 
younger  son  comes  of  age,  but  they  are  absolute,  taking  effect 
at  the  death  of  the  testator,  unless  the  clause  providing  that 
the  children  named  shall  receive  no  interest  in  the  property 
and  no  right  thereto  until  that  time  is  to  be  given  effect  as 
n^ativing  all  the  other  provisions  and  introducing  a  wholly 
different  rule  than  that  indicated  by  the  language  of  the  will 
taken  as  a  whole.  Under  these  circumstances  we  feel  justi- 
fied in  interpreting  this  clause  as  having  reference  to  the 
enjoyment  of  the  interest  devised  rather  than  to  the  time 
of  vesting  of  such  interest  By  this  clause  testator  no  doubt 
intended  to  prevent  the  alienation  of  this  interest  until  the 
time  specified,  but  it  was  not  within  his  power  to  create  an 
interest  which  should  vest  on  his  death,  and  at  the  same  time 
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restrict  the  alienation  thereof.  Such  provision  would  be 
repugnant. 

Reaching  the  conclusion  that>  construing  the  will  as  a 
whole,  the  interest  of  Myrtle  Orr  Ross  became  vested  at 
testator^s  death,  we  hold  that  her  conveyance  to  Ayrhart  of 
such  interest  was  effectual,  and  that  nothing  was  left  of 
testator's  property  to  descend  to  her  heirs  by  way  of  re- 
mainder when  the  younger  son  came  of  age. 

The  judgment  of  the  trial  court  is  therefore  reversed. 


P.  A,  SANnBBs,  Appellant,  v.  R  M.  McEim,  M.  E.  Hutch- 
inson, and  J.  J.  CoADY,  Appellees. 

Bonds:  uqutoated  damages:  penalty:  bscovery.  A  bond  given 
to  secure  two  or  more  conditions  of  varying  degrees  of  import- 
ance, or  in  excess  of  the  damages  reasonably  to  be  anticipated 
from  its  breach,  will  be  treated .  as  providing  a  penalty,  even 
though  by  its  terms  it  prescribes  liquidated  damages;  and  where 
no  actual  damage  for  the  breach  is  claimed  a  recovery  on  the 
theory  that  it  provides  for  liquidated  damages  should  not  be 
allowed. 
Sherwin,  J.,  dissenting. 

Appeal  from  Calhoun  District  Court. — ^Hon.  Z.  A.  Chuboh, 

Judge. 

Wednesday,  April  8,  1908. 

Action  at  law  to  recover  upon  a  bond.  Jury  waived. 
Judgment  for  defendants,  and  plaintiff  appeals.  The  opin- 
ion states  the  facts. —  Affirmed. 

E.  C.  Stevenson,  for  appellant 

Hutchinson  <&  Jacobs,  for  appellees. 

Weiavbb,  J. —  The  plaintiff  and  the  defendant  McEim 
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entered  into  a  written  contract  under  date  of  October  11, 
1905,  whereby  upon  terms  and  conditions  therein  stated  the 
said  defendant  undertook  to  sell,  and  the  plaintiff  to  pur- 
chase, a  tract  of  land  in  Warren  county,  Iowa.  When  the 
time  came  to  consummate  the  sale  by  conveyance  the  plain- 
tiff objected  to  certain  alleged  defects  appearing  in  the  ab- 
stract of  title.  To  satisfy  the  plaintiff  upon  that  score  and 
induce  him  to  accept  a  conveyance  McKim,  with  his  co- 
defendants  as  sureties,  made  and  delivered  to  plaintiff  the 
bond  in  suit  The  bond  recites  that  the  parties  are  bound 
in  the  sum  of  $500  as  liquidated  damages  to  be  paid  to  the 
plaintiff  on  failure  of  McKim  to  comply  with  its  conditions. 
These  conditions,  six  in  number,  are  as  follows :  ^^  First, 
to  procure  and  record  a  patent  from  the  United  States  for 
the  land  in  question  to  one  of  plaintiff's  remote  grantors; 
second,  to  cause  to  be  cancelled  or  released  a  certain  judg- 
ment in  favor  of  one  Himstreet,  entered  in  the  district  court 
of  Warren  county  January  9,  1895;  third,  to  cause  to  be 
cancelled  or  released  another  judgment  by  the  same  court  and 
of  the  same  date  in  favor  of  one  Hast;  fourth,  to  produce 
satisfactory  proof  that  the  names  C.  P.  Bacon  and  Charles 
P.  Bacon  appearing  upon  the  abstract  were  of  one  and  the 
same  person;  fifth,  to  produce  satisfactory  proof  that  the 
names  D.  Mulholland  and  David  Mulholland  appearing  in 
the  abstract  were  of  one  and  the  same  person ;  sixth,  to  pro- 
cure the  release  and  discharge  of  two  judgments  of  the  dis- 
trict court  aforesaid  in  favor  of  one  Schee,  entered  one  on 
March  27,  1895,  and  the  other  on  September  5,  1895." 

All  of  the  judgments  mentioned  in  the  bond  were  against 
one  Edgar,  a  former  owner  of  the  land.  The  bond  further 
provides  that  the  defects  mentioned  in  the  second  and  third 
clauses  could  be  removed  "  by  quieting  the  title  in  legal  form 
against  the  judgment  creditors."  After  stating  these  condi- 
tions the  bond  concludes  with  the  declaration  that  the  con- 
ditions thereof  must  be  complied  with  on  or  before  March 
1, 1906 ;  that  time  is  the  essence  of  the  instrument ;  and  that, 
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"  unless  each  and  every  condition  thereof  is  fully  complied 
with,  the  $500  is  liquidated  damages,  and  no  evidence  of 
greater  or  less  damages  can  be  introduced  in  court  or  other- 
wise." This  action  was  begun  October  5,  1906,  alleging  a 
breach  of  the  conditions  of  the  bond,  and  demanding  a  re- 
covery of  $500  as  liquidated  damages.  Defendants  deny  the 
claim,  deny  that  the  bond  was  intended  to  provide  for  liqui- 
dated damages,  and  allege  compliance  with  the  terms  of  their 
undertaking.  They  further  say  as  to  some  of  the  conditions 
of  the  bond  that,  acting  under  plaintiff's  direction,  and  with 
his  consent,  they  proceeded  to  quiet  title  to  the  land  by  action 
in  court,  and  prosecuted  such  action  to  a  decree  with  reason- 
able diligence;  that  the  required  patent  from  the  United 
States  and  an  affidavit  identifying  D.  MulhoUand  with  David 
MulhoUand  had  been  procured  and  properly  recorded.  The 
judgments  in  favor  of  Schee  had  also  been  released  of  record^ 
and  a  decree  of  the  district  court  quieting  plaintiffs  title 
against  the  other  judgments  and  against  all  alleged  defects 
occasioned  by  the  discrepancy  in  the  name  of  the  grantor 
Bacon  had  been  procured,  though  these  corrections  had  not 
been  completed  until  after  March  1, 1906.  No  evidence  was 
offered  tending  to  show  any  actual  damages  to  plaintiff  on 
account  of  the  delay  in  performing  the  conditions  of  the 
bond. 

The  one  question  argued  upon  appeal  is  whether  the 
bond  in  suit  is  to  be  construed  as  providing  for  liquidated 
damages.  We  concur  with  the  trial  court  in  the  view  that  the 
sum  named  in  said  instrument  should  be  treated  as  a  penalty 
only,  and,  in  the  absence  of  any  claim,  pretense,  or  evidence 
of  injury  or  damage  to  the  plaintiff,  he  ought  not  to  recover. 
The  fact  that  the  bond  contains  a  recital  that  the  sum  therein 
named  is  agreed  upon  as  liquidated  damages  is  not  neces- 
sarily controlling  as  to  its  legal  effect  FUzpairich  v.  Cot- 
tingham,  14  Wis.  219 ;  Lampman  v.  Cochran,  16  N.  Y.  275 ; 
Wilhelm  v.  Eaves,  21  Or.  194  (27  Pac.  1053,  14  L.  R.  A. 
297) ;  Doane  v.  R.  R.  Co.,  51  111.  App.  353;  Kemp  v.  Ice 
Co.,  69  N.  Y.  46 ;  Baaye  v.  Ambrose,  28  Mo.  89 ;  Seem&n  v. 
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Biemann,  108  Wis.  365  (84  K  W.  490).  It  is  well  settled 
for  instance  that^  if  a  bond  be  given  to  secure  the  perform- 
ance of  two  or  more  conditions  of  varying  degrees  of  im- 
portance,  or  if  the  stipulated  sum  be  greatly  in  excess  of  the 
damages  reasonably  to  be  anticipated  from  a  breach  of  its 
conditions^  it  will  be  held  to  provide  a  penalty  notwithstand- 
ing that  in  terms  it  prescribes  liquidated  damages.  Kelly  v, 
Fejervary,  111  Iowa,  693 ;  Foley  v.  McKeegan,  4  Iowa,  5 ; 
De  Graff  v.  Wickham,  89  Iowa,  720 ;  Furnace  Co.  v.  Mfg. 
Co.,  181  IlL  582  (54  N.  E.  994)  ;  CaHer  v.  Stron,  41  Minn. 
522  (43  N.  W.  394) ;  Kech  v.  Bieher,  148  Pa.  645  (21  Atl. 
170,  33  Am.  St  Rep.  846) ;  Whitfield  v.  Levy,  85  N.  J. 
Law,  149 ;  Lyman  v.  Bdbcock,  40  Wis.  503. 

This  bond,  as  we  have  seen,  secures  the  performance 
of  several  conditions,  but  one  of  which  —  the  record  of  the 
patent  from  the  United  States  —  was  of  any  substantial  im- 
portance. The  judgments  named  in  three  of  the  conditions 
constituted  no  lien  on  the  land  and  their  existence  had  no 
effect  whatever  upon  the  title.  Plaintiff  concedes  that  he 
never  assumed  to  pay  and  was  under  no  obligations  to  pay 
said  judgments  and  had  no  interest  in  their  cancellation  ex- 
cept as  it  might  affect  the  title  to  his  land.  The  variation 
in  the  recorded  names  of  MulhoUand  and  Bacon  were  mere 
shadows,  which  could  be  removed  by  the  recording  of  proper 
affidavits  under  the  provisions  of  our  statute,  or  by  a  formal 
action  to  quiet  title.  The  showing  of  a  patent  could  be  sup- 
plied by  placing  the  instrument  of  record,  or,  if  lost,  by  pro- 
curing a  duly  authenticated  copy  from  the  land  department 
at  Washington.  The  expense  of  curing  all  the  alleged  defects 
was  expected  to  be,  and  was,  in  fact,  of  a  trivial  character, 
and  was  all  bom©  and  paid  by  the  principal  obligor  in  the 
bond.  So  far  as  the  record  discloses  the  plaintiff  has  not 
sustained  the  slightest  damage.  Indeed  he,  in  effect,  con- 
cedes that  he  has  sustained  no  damage  whatever.  The  thing 
which  he-  sought  to  have  secured  by  the  bond,  a  clear  record 
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title  to  the  land,  has  been  furnished  him  without  cost  or 
expense  to  himself. 

While  there  is  no  little  confusion  in  the  decisions  upon 
the  questions  of  penalty  and  liquidated  damages,  we  think  the 
books  will  be  searched  in  vain  for  any  recognized  authority 
upholding  a  recovery  under  circumstances  of  this  character. 
In  an  academic  way  courts  have  talked  of  the  liberty  of  the 
individual  to  make  his  own  contracts  and  the  necessity  of 
enforcing  them  according  to  their  letter,  a  doctrine  which, 
within  the  proper  limits,  is  imquestionably  sound.  But  the 
universal  tendency  of  modem  decisions  is  to  examine  claims 
for  stipulated  damages  with  care,  and  to  refuse  their  allow- 
ance when,  from  the  nature  of  the  contract,  and  of  the  cir- 
cumstances under  which  it  was  made,  it  reasonably  appears 
that  it  was  intended  to  provide  a  penalty.  Indeed  many  of 
the  courts  hold  to  the  theory  that  cases  of  this  class  come 
under  a  special  and  exceptional  rule^  where  the  general  rules 
of  construction  do  not  apply.  In  Seeman  v.  Biemann,  supra, 
the  Wisconsin  court,  speaking  to  this  point,  says : 

The  law  is  too  well  settled  to  permit  any  reasonable  con- 
troversy in  regard  to  it  at  this  time  that,  where  parties  stipu- 
late in  their  contract  for  damages  in  the  event  of  a  breach 
of  it,  using  appropriate  language  to  indicate  that  the  dam- 
ages are  agreed  upon  in  advance,  and  such  damages 
are  unreasonable  considered  as  liquidated  damages,  the 
stipulated  amount  will  be  construed  to  be  a  mere  forfeiture 
or  penalty,  and  the  recoverable  damages  be  limited  to  those 
actually  sustained.  While  courts  adhere  to  the  doctrine  that 
the  intention  of  the  parties  must  govern  in  regard  to  whether 
damages  mentioned  in  their  contract  are  liquidated,  they 
uniformly  take  such  liberties  in  regard  to  the  matter,  based 
on  arbitrary  rules  of  construction  so  called  as  may  be  neces- 
sary to  effect  judicial  notions  of  equity  between  parties 
guided,  of  course,  by  precedents  which  are  considered  to  have 
the  force  of  law,  sometimes  calling  that  a  penalty  which  the 
parties  call  stipulated  damages,  and  that  which  the  parties 
call  a  penalty  stipulated  damages,  where  otherwise  uncon- 
scionable advantage  would  be  obtained  by  one  person  over 
another.     Such  rules  permit  courts  to  go  as  far  as  possible 
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to  effect  the  intent  of  the  parties  where  it  is  left  obscure  by 
their  language,  so  long  as  such  intent  can  be  read  out  of  the 
contract  without  violating  the  rules  of  language  or  of  law. 
But,  in  determining  whether  the  amount  agreed  upon  as  dam- 
ages was  intended  as  liquidated  damages,  or  as  a  penalty, 
rules  of  language  are  ignored,  and  the  expressed  intent  of 
parties  is  made  to  give  way  to  the  equity  of  the  particular 
case,  having  due  r^ard  to  precedents  as  before  indicated. 

See,  also,  3  Parsons  on  Contracts,  156 ;  Beeman  v.  Hex- 
ter,  98  Iowa,  378 ;  Bedle  v.  Hayes,  5  Sanf.  (N.  Y.)  640 ;  Jor 
qmth  V.  Hudson,  5  Mich.  123.  The  right  to  the  recovery  of 
damages  in  all  cases  has  its  basis  in  the  idea  of  compensation, 
that  is,  some  reasonable  sum  which  shall  make  the  complain- 
ing party  whole  for  some  damage  which  he  has  sustained  at 
the  hands  of  the  defendant  In  the  case  before  us  it  affirma- 
tively appears  that  plaintiff  has  sustained  no  injury,  and  he 
is  therefore  entitled  to  no  compensation. 

We  are  satisfied  to  follow  the  rule  of  our  own  and  other 
precedents  above  cited,  and  the  judgment  of  the  district  court 
is  affirmed. 

Shebwin,  J.,  dissenting. 


HoLLis  A.  Bawson,  v.  Geoboe  a.  Orott  and  The  TTnitbdd 
States  Fideutt  &  Guabantt  CoMPAirr,  Appellants. 

Principal  and   surety:    discharge   of   sukety.    The   fact  that   the 

1  owner  of  a  building,  by  the  terms  of  his  agreement  with  the 
contractor  for  its  construction,  may  withhold  money  for  the  pay- 
ment of  liens  which  he  may  reasonably  anticipate  on  account  of 
the  material  furnished  fails  to  do  so,  but  pays  the  contractor 
according  to  the  terms  of  his  contract,  will  not  operate  to  dis- 
charge a  surety  on  the  contractor's  bond,  where  the  contract  and 
bond  expressly  provide  that  the  contractor  shall  pay  for  all  ma- 
terial and  labor  promptly,  so  as  to  prevent  the  filing  of  any  lien 
or  claim  against  the  owner. 

Same.    A  subcontractor's  right  to  a  fien  is  purely  statutory,  and  its 

2  establishment  is  not  an  adjudication  affecting  the  liability  of  the 
surety  on  the  contractors  bond. 
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Appeal  from  Polk  District  Court. —  Hon.  Hugh  Besnnan, 

Judge. 

Wednesday,  Apbil  8,  1908. 

Suit  to  recover  from  the  United  States  Fidelity  &  Guar- 
anty Company  upon  a  bond  securing  the  performance  of  a 
building  contract  entered  into  by  the  plaintiff  and  George 
A.  Grant.  There  was  a  judgment  for  the  plaintiff,  from 
which  the  Fidelity  &  Guaranty  Company  appeals. — 
Affirmed. 

N.  T.  Guernsey  and  Chas.  Hutchinson,  for  appellant. 

Parker,  Hewitt  &  Wright,  for  appellee. 

Shebwin,  J. —  The  plaintiff  entered  into  a  contract  with 
George  A.  Grant,  by  the  terms  of  which  Grant  undertook 
to  erect  for  the  plaintiff  a  cottage  according  to  the  plaintiff's 
plans  and  specifications  for  $2,200.  Grant  gave  the  plain- 
tiff a  bond  for  $1,000  to  secure  the  faithful  performance  of 
the  contract,  which  bond  was  signed  by  the  defendant,  the 
United  States  Fidelity  &  Guaranty  Company.  The  contract 
between  the  plaintiff  and  Grant  provided  that  the  latter 
should  provide  all  the  material  and  perform  all  of  the  work 
necessary  for  the  completion  of  the  cottage  in  accordance  with 
the  plans  and  specifications,  and  that  Grant  should  pay  for 
all  material  used  in  the  building,  and  for  all  labor  performed 
thereon,  promptly,  so  as  to  prevent  any  lien  or  claim  being 
filed  or  held  against  said  owner,  and  agreed  to  protect  said 
owner  against  all  such  other  liens  or  claims.  The  contract 
further  provided  that  eighty-five  per  cent  of  the  value  of 
labor  performed  and  materials  furnished  in  place  should  be 
paid  as  the  work  progressed,  upon  written  certificates  of  the 
architects  to  the  effect  that  such  payments  were  due;  and, 
further :    "  If  at  any  time  there  shall  be  evidence  of  any 
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lien  or  claim  for  which,  if  estahlished,  the  owner  or  the  said 
premises  might  become  liable,  and  which  is  chargeable  to 
the  contractor,  the  owner  shall  have  the  right  to  retain  out  of 
any  payment  then  due  or  thereafter  to  become  due  an  amoimt 
sufficient  to  completely  indemnify  him  against  such  lien  or 
claim.  Should  there  prove  to  be  any  such  claim  after  all 
payments  are  made,  the  contractor  shall  refund  to  the  owner 
all  moneys  that  the  latter  may  be  compelled  to  pay  in  dis- 
charging any  li^i  on  said  premises  made  obligatory  in  con- 
sequence of  the  contractor's  default/*  After  the  execution  of 
the  contract  and  bond  Grant  partly  performed  the  contract, 
but  he  finally  abandoned  the  work  entirely,  and  the  plain- 
tiff was  compelled  to  finish  it,  which  he  did  at  a  cost  of  $160 
more  than  the  contract  price.  Prior  to  Grant's  abandonment 
of  the  work  the  plaintiff  made  him  two  payments  aggregating 
$1,000.  After  the  contract  was  abandoned  by  Grant  certain 
subcontractors  established  mechanic's  liens,  which  the  plain- 
tiff paid. 

It  is  imquestioned  that,  when  the  payments  were  made, 
the  plaintiff  knew  that  Grant  was  getting  material  from  the 
parties  who  afterward  established  liens  for  the  same,  but  did 
^'  ?I™'ilL        not  know  that  such  material  was  not  paid  for. 

AND  fUlSTT:  ^ 

^^rgeof  By  the  terms  of  the  contract  the  plaintiff  had 
the  right  to  retain  out  of  any  payment  then  due  or  there- 
after to  become  due  an  amount  sufficient  to  protect  himself 
against  any  lien  or  claim  for  which,  if  established,  he  might 
become  liable ;  and  the  appellant  contends  that,  when  the  con- 
tract contains  such  a  provision,  and  the  owner  has  knowledge 
at  the  time  that  he  makes  payment  that  subcontractors  are 
supplying  material,  he  makes  such  payment  at  his  own  risk, 
that  the  right  to  withhold  such  amount  is  for  the  better  secur- 
ity of  himself  and  the  surety,  and  that  a  release  of  such 
security  operates  as  a  discharge  of  the  surety  from  liability 
on  account  of  liens  established  upon  claims  of  which  the 
owner  had  knowledge  when  he  made  the  payments.  We  think 
the  clause  of  the  contract  under  consideration  gave  the  plain- 
Vou  138  4  a.-- 9 
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tiff  the  right  to  withhold  money  for  the  payment  of  liens  or 
claims  which  he  might  reasonably  anticipate  on  account  of 
the  material  furnished^  and,  if  this  were  all  of  the  contract 
to  be  considered  in  determining  the  question,  the  rights  of  the 
parties  would  probably  be  governed  by  the  rule  that  the  owner 
may  not  under  such  circumstances  pay  the  principal  con- 
tractor, even  in  strict  accord  with  the  terms  of  the  contract. 
See  Page  &  Son  v.  Orant,  127  Iowa,  249 ;  Queal  v.  StradUy, 
117  Iowa,  748 ;  Simonson  Co.  v.  Bank,  105  Iowa,  264 ;  Iowa 
Stone  Co.  v.  Crissman,  112  Iowa,  123.  In  this  connection 
it  should  be  said,  however,  that  in  most  if  not  all  of  the  cases 
cited  above  the  owner  had  failed  to  comply  strictly  with  all 
of  the  terms  of  the  contract  relating  to  payments,  while  in 
this  case  he  had  paid  in  strict  accord  therewith.  But  there 
is  another  provision  of  this  contract  which  we  think  dis- 
tinguishes this  case  from  the  cases  cited,  so  far  at  least  as  the 
rights  of  the  surety  are  concerned.  This  contract  expressly 
provided  that  the  contractor  should  pay  for  all  material  used 
in  the  plaintiffs  building,  and  for  all  labor  performed  there- 
on, promptly,  so  as  to  prevent  the  filing  of  any  lien  or  claim 
against  the  owner,  and  the  contractor  therein  expressly  agreed 
to  protect  the  owner  against  all  such  liens  or  claims.  These 
undertakings  of  the  contractors  became  a  part  of  the  bond, 
and  were  therefore  among  the  things  which  the  surety  under- 
took to  have  performed.  In  other  words,  while  the  plaintiff 
in  his  contract  with  Grant  reserved  the  right  to  protect  him- 
self, if  he  considered  it  necessary  to  do  so,  the  surety  ex- 
pressly agreed  to  see  that  Grant  paid  for  all  material  and 
labor,  so  that  the  plaintiff  would  not  be  compelled  to  depart 
from  the  terms  of  payment  agreed  upon  in  the  contract.  The 
plaintiff  had  made  the  payments  just  as  it  was  agreed  that 
they  should  be  made,  and  we  know  of  no  reason  why  the  plain- 
tiff might  not  rely  upon  Grant^s  promise  to  pay  promptly  for 
material  and  act  on  the  supposition  that  he  had  done  so.  The 
surety,  having  undertaken  to  see  that  he  did  so  pay,  is  surely 
in  no  situation  to  complain  because  the  plaintiff  relied  upon 
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such  promise  and  undertaking.  That  the  plaintiff  might  rely 
upon  tins  express  agreement  in  the  contract  and  bond  and 
waive  the  right  to  withhold,  for  his  own  protection^  money 
then  due  without  releasing  the  surety,  we  do  not  doubt.  A 
different  holding^  would  enable  the  surety  to  escape  the  pre- 
cise liability  it  assumed,  simply  because  the  owner  diose  to 
rely  upon  its  promise. 

It  is  apparent  from  what  we  have  already  said  that  the 
establishment  of  the  liens  was  not  an  adjudication  between  the 
plaintiff  and  the  surety  as  to  the  latter's  liability.  As  be- 
tween the  plaintiff  and  the  subcontractors,  the 
failure  of  the  plaintiff  to  withhold  payments 
due  probably  entitled  them  to  liens  because  they  were  not 
bound  by  the  contractor's  absolute  promise  to  pay  them 
promptly  for  the  material  they  might  furnish.  The  statute 
was  their  protection,  and  not  the  contract  or  the  bond.  A 
subcontractor's  right  to  a  lien  could  not  therefore,  under  the 
contract  in  question,  affect  the  liability  of  Grant's  surety. 

We  think  the  judgment  right,  and  it  is  Siffirmed. 


Cbwtbal  Teust  Company  of  Illinois,  Appellant,  v.  J.  W. 
Stbpanek,  Defendant,  and  Mkechants  National 
Bank  of  Omaha,  Intervener,  Appellee. 

Chattel  mortgages:    assignment:    failure  to  record:    priority  of 

1  liens.  The  unrecorded  assignment  of  a  chattel  as  well  as  of  a 
real  estate  mortgage  will  not  be  given  precedence  over  the  lien 
of  a  subsequent  mortgagee  without  notice;  so  that  where  the  as- 
signee failed  to  record  his  assignment  but  left  it  in  the  power 
of  the  mortgagee  to  release  the  same  of  record,  who  did  so,  taking 
another  mortgage  upon  the  same  property  to  secure  the  same  debt, 
and  transferred  the  same  to  another  and  innocent  purchaser,  the 
holder  of  the  second  mortgage  acquired  the  prior  lien. 

Same.    The  assignee  of  a  chattel  mortgage  is  a  purchaser  within  the 

2  contemplation  of  the  recording  act  relating  to  the  sale  or  mortgage 
of  personal  property  where  the  vendor  or  mortgagor  retains  the 
possession. 
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Appeal    from    Crawford    District    Court. — ^How,    Z,    A. 
Chuboh,  Judge. 

Wednesday,  Afbh.  8,  1908. 

The  opinion  states  the  case. —  Affirmed. 

H.  B.  Hurd,  Shaw,  Sims  <&  Keuhnle,  and  Eager  <& 
Powell,  for  appellant. 

Conner  £  Lally,  for  appellee. 

Weavee,  J. —  On  January  8,  1904,  J.  W.  Stepanek 
executed  and  delivered  to  H.  S.  Green  a  chattel  mortgage  on 
one  hundred  head  of  three-year  old  steers  to  secure  the  pay- 
ment of  his  promissory  note  for  $4,000,  due  April  8,  1904. 
Soon  after  the  first-named  date  Green  transferred  the  note 
to  the  Central  Trust  Company  of  Illinois  as  collateral  secur- 
ity for  the  payment  of  his  own  debt  to  said  company.  The 
mortgage  was  duly  recorded,  but  no  record  of  its  assignment 
to  the  appellant  was  ever  made.  After  said  assignment  had 
been  made  to  the  appellant,  Green  pretending  still  to  be  the 
owner  of  the  note  and  mortgage,  Stepanek  paid  him  thereon 
the  sum  of  $200,  and  made  and  delivered  to  him  another 
promissory  note  for  $3,800  in  renewal  of  the  note  first 
mentioned,  and  secured  the  same  by  another  mortgage  upon 
the  same  property.  Green  then  went  to  the  office  of  the  re- 
corder of  the  county  and  canceled  upon  the  record  the  first 
mortgage,  and  thereafter,  and  before  the  last-mentioned  note 
became  due,  transferred  it  to  the  Merchants'  National  Bank 
of  Omaha,  which  claims  to  have  received  it  in  due  course 
and  for  a  valuable  consideration.  On  April  9,  1904,  plain- 
tiff began  this  action  in  equity,  averring  the  making  of  the 
note  and  mortgage  by  Stepanek  to  Green  and  the  assignment 
of  the  said  security  by  Green  to  itself,  and  further  alleging 
that  Stepanek  had  wrongfully  sold  two  car  loads  of  the  mort- 
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gaged  steers  and  received  therefor  $S,000  in  cash,  which 
money  he  refused  to  turn  over  to  plaintiff;  that  Stepanek 
was  insolvent;  and  that  the  Des  Moines  National  Bank  was 
asserting  some  claim  to  the  cattle  or  to  some  lien  thereon,  and 
prayed  for  an  appointment  of  a  receiver  for  the  mortgaged 
property  and  for  the  money  received  by  Stepanek  as  afore- 
said and  for  a  foreclosure  of  said  mortgage.  A  receiver  was 
in  fact  appointed,  and  much  of  the  record  pertains  to  the 
orders  made  by  the  trial  court  witi  reference  to  said  re- 
ceiver and  his  subsequent  di^harge  on  motion  of  the  de- 
fendants; but  as  we  think  that  phase  of  the  case  is  not  of 
controlling  importance  we  shall  not  here  enter  into  the  de- 
tails. On  October  21,  1904,  the  Merchants'  National  Bank 
of  Omaha  intervened,  setting  up  its  claim  under  the  mort- 
gage last  executed.  The  trial  court  found  for  the  intervener, 
and  established  its  mortgage  as  a  first  lien  on  the  property, 
and  the  plaintiff  appeals. 

I.  The  principal  question  urged  upon  our  attention 
has  reference  to  the  effect,  if  any,  upon  the  rights  of  the 
parties  of  plaintiff's  failure  to  record  the  assignment  of  the 
1.  chattei.  mortgage  under  which  it  claims  a  first  lien 

Sl^^^nV:  on  the  cattle  in  controversy.  It  will  be  noted 
to|r©cord:  from  the  foregoing  statement  that  the  mort- 
of  liens.  gage  first  in  time  was  duly  recorded  and  after- 

wards assigned  to  plaintiff.  Later,  the  assignment  not  be- 
ing recorded.  Green,  the  mortgagee  named  in  the  instru- 
ment, and  the  pnly  person  whom  the  record  indicated  as 
having  the  right  so  to  do,  canceled  it,  and,  taking  another 
mortgage  for  the  same  debt  on  the  same  property,  assigned 
it  to  the  intervener,  who  took  it  without  notice  of  the  earlier 
lien.  Appellant  argues  there  is  no  statute  requiring  the  re- 
cording of  such  assignments,  and  that  failure  to  make  such 
record  will  not  affect  the  rights  of  the  assignee  or  priority 
of  his  lien,  even  where  the  original  mortgagee,  taking  advan- 
tage of  such  failure,  cancels  the  lien  of  record,  and  obtains 
another  mortgage  for  the  same  debt,  and  puts  the  security 
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thus  fraudulently  obtained  in  circulation.  Much  support 
for  this  position  may  be  found  in  the  cases,  but  the  question 
is  no  longer  an  open  one  in  this  State.  It  is  true  we  have  no 
statute  which  in  express  terms  requires  the  recording  of 
assignments  of  mortgages  either  of  real  or  personal  property, 
but  it  has  very  frequently  been  held  that  as  to  the  former  an 
unrecorded  assignment  will  be  avoided  in  favor  of  subse- 
quent purchasers  and  existing  creditors  without  notice.  Mc- 
Clure  V.  Burris,  16  Iowa,  591*,  Bank  v.  Anderson,  14  Iowa, 
644;  Quincy  v.  Qinshach,  92  Iowa,  144;  Jenks  v.  8kaw, 
99  Iowa,  604 ;  Parmenter  v.  Oakley,  69  Iowa,  388 ;  Bowling 
V.  Cook,  39  Iowa,  200 ;  Daws  v.  Craig,  62  Iowa,  515.  Since 
the  trial  of  the  present  case  in  the  court  below  we  have 
also  held  the  same  rule  applicable  to  mortgages  of  personal 
property  (Farmer  v.  Bank,  130  Iowa,  474) ;  the  theory  be- 
ing that  the  spirit  of  the  statute,  if  not  the  strict  letter,  re- 
quires the  record  of  all  such  instruments  in  order  to  bind 
existing  creditors,  subsequent  purchasers  and  lienholders. 
While  the  first  of  the  cases  above  cited  (Blank  v.  Ander- 
son) was  by  a  divided  court,  the  rule  there  announced 
has  since  been  steadily  and  repeatedly  adhered  to  without 
dissent.  The  reasons  advanced  in  support  of  our  rule  are 
no  more  persuasive  where  the  mortgage  is  of  real  estate  than 
where  it  refers  to  personality.  In  the  Anderson  case,  supra, 
the  majority,  speaking  by  Wri^t,  J.,  says : 

But^  on  the  other  hand,  how  easy  it  is  for  the  assignee 
of  the  notes  or  debts  to  protect  himself.  He  can,  by  having 
the  mortgage  assigned  on  the  margin  of  the  record,  protect 
himself  against  all  possible  fraud  on  part  of  the  mortgagee, 
and  leave  the  evidence  of  his  rights  in  such  a  condition  as 
that  it  must  inevitably  be  seen  by  any  one  looking  for  in- 
cumbrances. Or,  if  not  thus,  he  may  take  his  assignment 
in  the  ordinary  form  and  have  it  duly  acknowledged  and  re- 
corded, and  thus  give  notice  of  his  interest  in  the  security  to 
third  persons.  .  .  .  Some  of  the  States,  for  instance, 
after  providing  a  general  law  upon  the  subjects  of  mortgages 
and  conveyances,  expressly  require  assignments  of  mortgages 
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to  be  recorded.  Our  law,  by  using  general  terms,  well  de- 
fined and  understood,  obviates  the  necessity  of  more  specific 
legislation.  And  in  view  of  this  legislation,  why  should  the 
assignee  of  a  mortgagee  be  exempt  from  the  duly  of  placing 
upon  record  that  which  evidences  his  title  to  the  right  or  in- 
terest thus  purchased  ?  He  need  not  do  it  for  the  perfection 
of  his  right  as  against  the  assignor  or  vendor,  but  for  his  own 
protection  against  third  persons  the  necessity  arises.  .  .  . 
A  secret  or  clandestine  assignment,  whether  by  parol  or  upon 
the  instrument  itself,  or  by  the  transfer  of  a  debt,  however 
honest  of  purpose,  is  liable  as  against  third  persons  to  un- 
told abuse.  They  ought,  therefore,  to  be  made  a  matter  of 
record.  The  spirit,  if  not  the  very  letter,  of  our  recording 
law,  requires  it.  Such  a  requirement  can  work  no  possible 
hardship,  while  the  contrary  can  only  be  attended  with  evil, 
and  that  continually. 

In  the  McChire  case,  supra,  the  court  applies  the  well- 
settled  rule  "  that  when  one  of  two  innocent  parties  must  suf- 
fer by  the  wrongful  act  of  a  third  person,  he  must  suffer  who 
placed  or  left  it  in  the  power  of  such  third  person  to  do  the 
wrong."  In  Daws  v.  Craig,  supra,  we  said :  "  The  neg- 
ligence and  failure  of  the  plaintiff  to  have  the  assignment  of 
the  mortgage  recorded  has  been  the  primary  cause  of  this 
controversy,  and  we  think  the  burden  to  have  the  defendant's 
mortgage  set  aside  should  have  been  assumed  by  her."  It 
would  be  difficult  to  formulate  any  plausible  ground  for  say- 
ing that  these  reasons,  the  soundness  of  which  we  have  so 
often  approved  as  applied  to  assignments  of  mortgages  upon 
real  estate,  are  not  equally  persuasive  as  applied  to  mort- 
gages upon  personal  property.  The  statute  provides  that  no 
unrecorded  sale  or  mortgage  of  personal  property  where  the 
possession  is  retained  by  the  vendor  or  mortgagor  is  valid 
against  existing  creditors  or  subsequent  purchasers.  Code, 
Section  2906. 

It  is  a  well-settled  proposition  that  a  subsequent  mort- 
gagee is  a  purchaser  within  the  meaning  of  this  statute. 
Manny  v.  Woods,  33  Iowa,  265 ;  Barik  v.  Creamery  Pack- 
ing  Co.,  105  Iowa,  136 ;  Raymond  v.  Whitehouse,  119  Iowa, 
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132 ;  In  re  OiWs  Estate,  79  Iowa,  296.  If  a  mortgagee  be 
a  purchaser  within  the  meaning  of  the  stat- 
ute, there  is  no  reason  for  denying  that 
character  to  the  assignee  of  the  mortgage.  Larned  v.  Dono- 
van, 84  Hun,  533  (32  N.  T.  Supp.  731) ;  Bums  v.  Berry, 
42  Mich.  176  (3  N.  W.  924).  The  doctrine  of  our  late 
case  (Parmer  v.  Bank)  above  cited,  finds  direct  support 
also  in  Page  v.  Benson,  22  111.  484.  In  that  case  a  chattel 
mortgage  securing  the  payment  of  a  certain  judgment  was 
assigned  to  the  plaintiff,  who  did  not  place  the  assignment 
of  record.  Taking  advantage  of  this  omission,  the  mort- 
gagee satisfied  the  judgment  and  the  mortgage,  and  executed 
another  mortgage  on  the  same  property.  The  property  hav- 
ing been  seized  under  the  second  mortgage,  the  assignee  of  the 
first  mortgage  sought  to  have  the  satisfaction  of  the  judgment 
set  aside  and  the  priority  of  his  mortgage  established.  In 
aflSrming  a  decree  denying  the  relief  asked  the  court  says: 
"A  secret  assignment  of  the  judgment  cannot  be  allowed 
to  entrap  innocent  parties.  All  who  are  not  chargeable 
with  notice  of  the  assignment  of  the  judgment  were  justified 
in  assuming  that  the  judgment  creditors  were  still  the 
equitable  owners  of  the  judgment  and  first  mortgage,  and, 
when  they  entered  the  satisfaction  of  the  judgment  or  caused 
the  execution  to  be  returned  satisfied,  everybody  ignorant 
of  the  assignment  had  a  right  to  buy  the  property,  or  treat 
the  property  as  released  from  the  first  mortgage,  which  was 
given  to  secure  that  judgment.  Otherwise  the  grossest 
frauds  might  be  practiced  upon  the  innocent  not  chargeable 
with  laches.^* 

The  appellant's  contention  is  based  solely  upon  prece- 
dents which  have  not  had  the  approval  of  this  court,  and 
are  not,  we  think,  in  harmony  with  the  trend  of  the  later 
authorities.  We  are  satisfied  that  the  rule  we  have  here- 
tofore adopted  is  supported  by  the  better  reason  and  the 
greater  equity,  and  we  are  content  to  reaffirm  the  position 
taken  in  the  Farmer  case.     The  controversy  is  one  of  those 
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in  which  unfortunately  one  of  two  innocent  parties  must 
suffer  a  substaiitial  loss,  and,  as  we  have  already  seen,  the 
law  leaves  the  burden  upon  the  one  whose  omission  made 
the  perpetration  of  the  fraud  possible.  The  finding  of  the 
trial  court  that  the  mortgage  owned  by  the  appellee  is  en- 
titled to  preference  must  therefore  be  upheld.  Appellant 
devotes  some  effort  to  the  argument  that  the  note  held  by  the 
appellee  bank  to  secure  the  mortgage  last  given  is  not 
negotiable  in  fomu  If  we  were  to  concede  the  soimdness 
of  the  position  stated,  we  are  still  unable  to  see  how  the 
fact,  if  established,  would  affect  the  result  under  the  issues 
tried.  If  the  appellee,  instead  of  advancing  the  money  and 
taking  the  note  and  mortgage,  had  purchased  the  steers  out- 
right, without  notice  of  conflicting  claims,  and  no  paper, 
negotiable  or  otherwise,  had  been  executed  or  delivered, 
its  defense  to  the  foreclosure  of  appellant's  mortgage  would 
be  complete  under  the  rules  we  have  hereinbefore  approved, 
and  no  reason  is  suggested  why  it  should  be  held  less  effective 
because  of  the  nonnegotiable  character  of  the  evidence  of 
the  indebtedness  which  it  seeks  to  enforce. 

IL  The  result  of  the  conclusion  reached  in  the  first 
paragraph  renders  unnecessary  further  consideration  of  the 
points  made  in  the  argument  for  the  appellant  There  has 
been  submitted  with  this  case  a  motion  by  the  appellee  to 
dismiss  the  appeal  and  a  motion  to  strike  the  appellant's 
abstract  and  to  affirm  the  judgment  below,  based  on  several 
grounds  therein  stated.  The  various  assignments  involve 
no  questions  which  are  not  already  well  settled,  and  we  shall 
not  take  the  time  to  enter  upon  their  discussion  further 
than  to  say  we  think  none  of  the  objections  are  well  taken, 
and  the  motions  are  each  overruled. 

We  find  no  sufficient  reason  for*  disturbing  the  judg- 
ment of  the  district  court  The  costs  for  one-third  of  the 
printing  of  the  record  and  arguments  in  this  court  will  be 
taxed  to  the  appellee,  and  all  other  costs  to  the  appellant. — 
Affivmed, 


Digitized  by 


Google 


138  Hamttx  v.  Schutz  Bkewing  Co.      [138  Iowa 


P.  J.  Hamill,  Appellee  v.  Joseph  Schutz  Bbe-wing  Co., 

Appellant. 

Intoxicating  liquor:    new  trial:    verdict  against  weight  of  evi- 

1  DENCE.  A  new  trial  was  rightly  granted  of  an  action  to  recover 
the  price  paid  for  several  shipments  of  beer,  where  the  verdict 
was  for  the  defendant  and  the  decided  weight  of  the  evidence 
showed  that  one  of  the  sales  was  completed  in  this  State  and  a 
specific  sum  was  paid  therefor. 

Instructions:    review.    One  who  requests  an  instruction  submitting 

2  an  issue  cannot  complain  of  the  finding  on  that  question  on 
appeal. 

New  trial:    erroneous  instructions.    Where  there  is  evidence  which 

3  would  justify  a  verdict  for  part  of  the  claim  sued  on,  an  instruc- 
tion that  plaintiff  can  recover  all  or  nothing  is  erroneous,  and  will 
authorize  the  granting  of  a  new  trial 

Motion  for  judgment.    Where  the  plaintiff's  right  of  recovery  except 

4  as  to  one  item  of  his  claim  is  a  question  for  the  jury,  a  motion 
for  judgment  for  the  entire  amount  claimed  should  be  denied. 

Same.    A  motion  for  judgment  on  the  record  after  the  jury  has  found 

5  generally  and  specially  for  the  other  party  and  has  been  dis- 
charged, and  after  the  moving  party  has  been  granted  a  new  trial, 
should  be  denied. 

Appeal  from  Carroll  District  Court. —  Hon.  Z.  A.  Chubch, 

Judge. 

Thursday,  Apbil  9,  1908. 

Action  to  recover  the  purchase  price  of  certain  beer 
paid  by  plaintiff  to  defendant,  which  beer  it  is  claimed  was 
sold  by  defendant  to  plaintiff  in  violation  of  law.  There 
was  a  trial  to  a  jury  resulting  in  a  verdict  for  defendant 
Upon  plaintiff's  motion  the  verdict  was  set  aside  and  a  new 
trial  awarded.  Plaintiff  also  moved  for  a  judgment  upon 
the  record,  including  the  testimony,  adduced,  and  this  was 
overruled. ^   Both  parties  appeal;   but,  as  defendant  first 
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perfected  its  appeal,  it  will  be  called  "  appellant." — Affirmed. 

Dawley,  Hubbard  &  Wheeler,  Miller,  Noyes  &  Miller, 
and  M.  W.  Brush,  for  appellant. 

Oeo.  W.  Bowen  and  Salinger  &  Korte,  for  appellee. 

.Debmeb,  J. —  Defendant's  appeal  is  from  the  order 
granting  a  new  trial,  and  plaintiff's  from  the  ruling  denying 
his  motion  for  judgment  We  shall  first  consider  defend- 
ant's appeal.  Plaintiff  claimed  that  he  purchased  a  large 
amount  of  intoxicating  liquor,  to-wit,  beer,  from  the  de- 
fendant, in  this  State,  that  said  liquor  was  sold  contrary 
to  law,  and  that  he  had  paid  defendant  therefor;  and  he 
asked  judgment  for  the  amount  of  money  paid  under  a 
statute  of  this  State  authorizing  recovery  of  all  moneys  paid 
for  liquors  sold  in  violation  of  law  as  for  money  had  and 
received  to  defendant's  use.  Defendant  denied  that  it  sold 
any  liquors  to  plaintiff  in  this  State,  and  claimed  that  all 
sales  were  made  in  the  State  of  Wisconsin,  and  were  legal 
and  valid.  The  case  was  submitted  to  a  jury  on  these  issues, 
resulting  in  a  verdict  for  defendant.  Plaintiff  thereupon 
filed  a  motion  for  a  new  trial,  based  on  seven  grounds.  This 
motion  was  sustained  generally,  and  exception  taken  by 
defendant.  While  it  does  not  clearly  appear  when  the 
verdict  was  returned,  it  was  certainly  not  later  than  Novem- 
ber 3,  1905,  for  the  jury  was  then  discharged,  and  plaintiff 
filed  his  motion  on  that  day.  On  November  4th  plaintiff 
filed  his  motion  for  judgment,  and  on  November  6th  he  filed 
an  amendment  thereto,  in  which  he  asked  judgment  against 
defendant  for  the  full  amount  claimed,  on  the  theory  that 
under  the  undisputed  testimony  introduced  upon  the  trial 
he  was  entitled  thereto  as  a  matter  of  law. 

The  grounds  of  the  motion  for  a  new  trial  were  the 
usual  ones  —  that  the  verdict  was  contrary  to  the  evidence 
and  to  the  instructions,  that  the  answers  to  certain  special 
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interrogatories  were  the  result  of  passion  and  prejudice, 
and  that  the  general  verdict  resulted  therefrom.  A  claimed 
error  in  the  introduction  of  evidence  was  also  relied  upon, 
and  it  was  also  contended  that  the  court  erred  in  its  in- 
structions. The  special  interrogatories  referred  to,  and  the 
answers  thereto,  were  as  follows:  "  Did  defendant  approve 
of  the  verbal  agreement  which  Campbell  made  with  Hamill, 
and  did  it  make  the  sales  to  plaintiff  by  reason  of  and  under 
what  Campbell  had  verbally  agreed  to  do  and  had  done 
under  the  verbal  agreement  ? "  to  which  the  jury  made  the 
following  answer:  "  No."  "  Was  the  beer  sold  in  Wiscon- 
sin or  in  Iowa?"  to  which  the  jury  made  the  following 
answer :  "  Wisconsin."  "  Did  the  defendant  waive  its  right 
to  cash  payment?"  to  which  the  jury  made  the  following 
answer :  "  Yes."  The  trial  court  submitted  the  case  to  the 
jury  upon  the  following  propositions :  "  The  dispute  betweai 
the  plaintiff  and  defendant  has  been  so  narrowed  as  that 
there  is  nothing  for  you  to  consider,  except  the  following 
matters:  First  Was  the  beer  which  defendant  sold  to 
plaintiff  sold  in  Iowa  or  Wisconsin  ?  Second.  Was  Campbell 
authorized  by  defendant  to  make  a  sale  of  beer  to  plaintiff 
and  to  make  a  verbal  agreement  with  plaintiff  that  defend- 
ant was  to  sell  and  plaintiff  to  buy  beer  at  $5.70  a  barrel  and 
$2.75  a  case;  that  such  purchase  should  be  for  cash;  that 
payment  for  such  beer  should  be  made  at  Carroll ;  and  that 
such  beer  should  remain  the  property  of  plaintiff  until  such 
time  as  defendant  paid  for  such  beer  at  Carroll,  and  paid 
for  it  in  full  ?  Third.  Did  defendant  waive  the  agreement 
that  the  sales  should  be  cash  sales  or  for  cash  ? "  Among 
others  the  trial  court  gave  the  following  instructions :  "  If 
defendant  sold  under  an  agreement  that  the  sales  should  be 
cash  sales,  did  not  deliver  the  beer  in  Wisconsin,  and  did  not 
waive  its  ri^t  to  demand  cash  before  delivery  of  the  beer, 
and  delivered  the  beer  in  Iowa,  your  verdict  should  be  for 
the  plaintiff.  If  defendant  did  deliver  the  beer  in  Wisconsin, 
and  did  waive  cash  payment,  your  verdict  must  be  for  the 
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defendant  But  this  is  not  so,  and  defendant  is  not  entitled 
to  your  verdict,  even  if  the  beer  was  delivered  in  Wisconsin 
and  cash  payment  waived,  if  you  also  find  that  Campbell 
was  authorized  to  make  the  said  verbal  agreement  with 
HamilL  Ordinarily,  when  parties  agree  that  a  sale  shall 
be  for  cash,  it  amounts  to  an  agreement  that  the  title  to 
the  property  sold  shall  not  leave  the  seller,  and  the  property 
shall  belong  to  the  seller  until  the  money  is  paid,  and  such 
agreement  stands  unless  waived.  By  waiver  is  meant  that 
a  person  for  whose  benefit  a  condition  is  put  into  an  agree- 
ment may  by  writing,  speech,  acts,  or  conduct  give  up  and 
release  such  beneficial  condition.  But  you  are  instructed 
that  the  fact,  standing  alone,  that  defendant  shipped  the 
beer  to  plaintiff,  will  not  amount  to  a  waiver  by  defendant 
of  its  right  to  demand  cash  payment  before  delivery." 

As  the  instructions  were  not  excepted  to  by  defendant, 
and  cannot  be  complained  of  by  it,  they  must  be  treated  as 
stating  the  law  of  the  case  so  far  as  defendant  is  concerned, 
and  the  correctness  of  the  ruling  on  the  motion  for  a  new 
trial  must  be  determined  from  a  perusal  of  the  testimony. 
It  must  be  remembered  that  the  trial  court  had  a  large 
discretion  in  passing  upon  the  motion  for  a  new  trial,  and 
that  appellate  courts  are  much  more  reluctant  to  interfere 
when  a  new  trial  is  granted  than  when  it  is  denied. 

Appellant  contends  that  the  verdict  is  correct,   and 

that  the  trial  court  was  in  error  in  setting  it  aside,  while 

appellee  insists  that  as  to  one  —  the  initial  purchase  if  no 

1.  iMTozicATiNo      othor, —  tho    verdict    is    incorrect    and    was 

wSlSd:         properly  set  aside.     Without  setting  forth  the 

against  testimony  bearing  upon  this  proposition,  it  is 

rriSeoce.       .  euough  to  say  that  the  trial  court  did  not  abuse 

its  discretion  in  setting  aside  the  verdict  for  the  defendant. 

The  trial  court  may  very  well  have  found  that,  according 

to  the  decided  weight  of  the  testimony,  the  first  sale  of 

beer  was  made  and  the  beer  paid  for  in  Iowa ;  the  amount 

of  the  payment  being  $377.80.     This  beer  was  purchased 
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February  13tli,  and  was  paid  for  to  defendant's  agent  Feb- 
ruary 27,  1902;  the  sale  and  the  payment  being  made  in 
this  State.  Thereafter,  and  on  the  3d  day  of  March,  1902, 
the  following  written  agreement  was  entered  into  between 
the  parties: 

The  undersigned  P.  J.  Hamill,  of  the  city  of  Carroll, 
State  of  Iowa,  herein  designated  as  purchaser,  and  the  Jos. 
Sehlitz  Brewing  Company,  of  Milwaukee,  Wis.,  hereby  agree 
as  follows:  Said  purchaser  agrees  to  purchase  and  handle 
exclusively,  subject  to  the  rules  and  regulations  printed  on 
the  back  hereof,  the- beer  of  the  Jos.  Sehlitz  Brewing  Com- 
pany, during  the  period  from  February  13,  1902,  to  Febru- 
ary 13,  1904,  at  the  following  prices:  $5.70  f.  o.  b.  Mil- 
waukee keg;  $2.75  f.  o.  b.  Milwaukee  case.  Rebate  of  25 
cents  per  barrel  for  cash;  $75  allowed  per  year  for  ice  at 
the  rate  of  $7.50  per  car  —  and  pay  for  the  same  in  the  fol- 
lowing manner:  Cash.  All  payments  to  be  made  at  the 
oflSce  of  the  said  Jos.  Sehlitz  Brewing  Company  in  the  city 
of  Milwaukee,  State  of  Wisconsin.  The  Jos.  Sehlitz  Brew- 
ing Company  reserves  the  right  to  terminate  this  agreement 
at  any  time  during  the  term  aforesaid,  if  the  purchaser  shall 
fail  to  pay  at  maturity,  or  for  any  other  cause  satisfactory  to 
it.  Icehouse  to  be  put  in  perfect  condition  to  receive  beer 
at  once.  P.  J.  Hamill.  Eecommended  by  G.  H.  Campbell, 
Special  Agent  Jos.  Sdilitz  Brewing  Co.  Not  valid,  until 
countersigned  and  sealed  at  the  general  ofBce  in  Milwaukee. 
Countersigned  and  sealed  and  delivered  at  Milwaukee,  March 
3,  1902.     Jos.  Sehlitz  Brewing  Company,  by  W.  M. 

TTpon  the  hack,  of  this  instrum^it  was  printed  the  fol- 
lowing "  Rules  and  Regulations  " : 

No  one  can  bind  this  company  or  contract  any  debt  on 
its  behalf,  unless  a  general  officer  of  the  company,  or  spe- 
cially authorized  by  resolution  of  the  board  of  directors.  No 
order  9r  agreement  for  the  purchase  of  beer  will  be  con- 
sidered as  binding  upon  this  company  until  received  and  ac- 
cepted at  the  general  office  in  Milwaukee.  All  sales  of  beer, 
however  ordered,  delivered,  or  paid  for,  are  understood  and 
agreed  to  be  made  and  fully  consummated  in  Milwaukee^ 
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Wis.  All  shipments  will  be  made  f.  o.  b.  Milwaukee,  and 
are  at  the  risk  of  the  purchaser  from  the  moment  when  de- 
livery is  made  to  a  regular  common  carrier. 

Sustaining  our  conclusion  that  there  was  no  error  in 
setting  aside  the  verdict  upon  the  grounds  already  suggested, 
see  Wertham  v.  B.  R.,  128  Iowa,  135,  and  Bodgers  v.  Bank, 
117  Iowa,  513. 

At  defendant's  request  the  trial  court  instructed  that 
it  was  a  question  for  the  jury  to  determine  as  to  where  the 
title  to  the  beer  purchased  under  the  written. instruments 
«.  iMSTmucTioMs:  ^^^®  s^*  ^^*  passed,  and  that  this  depended 
review.  upou  the  intention  of  the  parties.     The  ver- 

dict might  have  been  either  way  upon  this  question,  and 
that  it  was  submitted  in  the  first  instance  to  the  jury  .cannot 
be  made  ground  for  complaint  by  defendant.  If  the  case 
depended  alone  upon  the  sales  and  payments  after  the  first 
one  of  the  series,  the  question  presented  by  defendant  might 
be  more  serious.  We  are  not  disposed  to  say  at  this  time 
that  the  verdict  was  wrong  upon  that  issue,  and  we  are  not 
in  view  of  defendant's  requests  for  instructions  justified  in 
declaring  that,  under  the  evidence  as  applied  to  the  law  as 
we  understand  it,  independent  of  defendant's  requests,  there 
should  have  been  a  verdict  for  defendant  as  to  all  except 
the  first  sale.  Upon  that  question  we  are  foreclosed.  The 
instructions  were  not  excepted  to  by  defendant,  and  had  they 
been  we  could  not  on  this  appeal  determine  the  correctness 
thereof  save  as  challenged  by  the  plaintiff.  Engs  v.  Priest, 
65  Iowa,  232,  and  cases  hitherto  cited;  Davis  v.  B.  B., 
83  Iowa,  745;  Musser  v.  Maynard,  59  Iowa,  11;  Fish  v. 
B.  B.,  83  Iowa,  256. 

There  was  an  error  in  the  instructions  given  of  which 

plaintiff  makes  complaint,  and  which  we  think 

erroneous  *       was  Sufficient  to  justify  the  action  of  the 

trial  court  in  setting  aside  the  verdict.     It 

is  this:     The  court  instructed  that  plaintiff  was  entitled 
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to  the  whole  amount  claimed  by  him  or  to  nothing.  In 
view  of  the  testimony  as  to  the  first  sale^  it  is  manifest  that 
the  case  should  have  been  so  submitted  as  that  plaintiff 
might  have  recovered  for  part  of  the  amount  claimed  by 
him,  although  he  failed  as  to  the  remainder.  This  was 
sufficient  in  itself  to  justify  the  trial  court  in  granting 
the  new  trial  Having  found  that  the  new  trial  was  properly 
granted^  there  is  no  occasion  to  consider  other  matters  argued 
by  defendant  as  to  the  law  of  the  case^  and  to  its  right  to 
a  verdict  as  to  some  of  the  items  which  were  disallowed  by 
the  jury.  This  is  largely  a  moot  question  for  reasons  already 
suggested. 

II.  As  to  plaintiff's  appeal  the  ease  is  peculiar.  His 
motion  for  a  verdict  was  filed  after  the  jury  had  been  dis- 
charged, and  after  he  had  filed  his  motion  for  a  new  trial. 
4.  MoTioH  foi  -^  *^^  motion  plaintiff  asked  judgment  upon 
juDCMEMT.  |.jj^  entire  record,  including  the  testimony, 
for  the  full  amount  of  money  paid  by  plaintiff  to  defendant 
for  the  liquors  purchased.  This  was  on  the  theory  that 
imder  the  undisputed  testimony  as  applied  to  the  instruc- 
tions plaintiff  was  entitled  to  a  judgment  for  that  amount 
As  to  all  sales  except  the  first  we  have  no  doubt  whatever 
that  the  most  plaintiff  can  claim  is  that  he  had  a  question 
for  the  jury.  This  being  true,  his  motion  was  properly 
overruled.  As  he  did  ask  judgment  for  the  amount  of  the 
payment  under  the  first  sale,  but  insisted  upon  a  judgment 
for  the  entire  amount  paid,  the  trial  court  did  not  err 
in  overruling  the  motion. 

Aside  from  this,  however,  there  is  no  authority  or 
warrant  in  law  for  such  a  motion  as  plaintiff  filed.  The 
special  findings  made  by  the  jury  were  in  accord  with  the 
general  verdict,  and  were  entirely  inconsistent 
with  plaintiff's  right  to  recover.  These  as 
well  as  the  general  verdict  must  be  entirely  disregarded  in 
order  that  plaintiff's  motion  for  judgment  may  be  sustained. 
With  these  out  of  the  case,  we  have  simply  the  pleadings  and 
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th^  evidence  introduced  on  a  trial  before  a  jury,  which  was 
found  to  be  a  mistrial,  upon  which  to  find  that  the  trial  court 
was  in  error  in  not  granting  plaintiff  a  judgment  for  the 
amount  of  the  first  payment.  We  know  of  no  rule  which 
authorizes  such  a  procedure.  The  case  stood  with  the  verdict 
set  aside,  and  a  new  trial  ordered  as  if  it  had  never  been 
tried.  The  testimony  was  taken  for  that  trial,  and  not  in 
view  of  a  motion  after  the  verdict  had  been  set  aside  and  a 
new  trial  awarded  for  a  judgment  upon  the  testimony  ad- 
duced at  that  trial  The  case  was  as  if  it  had  never  been 
tried  with  the  testimony  taken  and  probably  made  of  record 
for  proper  purposes,  but  not  for  a  judgment  thereon  upon 
the  pleadings  and  the  evidence  after  the  verdict  had  been  set 
aside.  Had  we  recognized  in  this  State  what  was  known  to 
the  old  practice  as  demurrers  to  evidence,  which  we  have  not 
done  save  by  analogy  in  passing  upon  motions  to  direct  a 
verdict,  it  would  appear  that  the  function  of  such  a  pleading 
or  procedure  is  to  withdraw  a  case  on  trial  from  the  consid- 
eration of  a  jury  and  present  it  to  the  court  for  the  purpose 
of  obtaining  the  judgment  of  the  court  as  to  their  legal  suffi- 
ciency to  establish  plaintiff's  claim  against  the  defendant 
6  Ency.  of  P.  &  P.  439,  440,  and  cases  cited.  The  motion 
we  are  now  considering  was  in  no  sense  a  demurrer  to  the 
evidence.  The  plaintiff  was  and  is  now  insisting  that  upon 
the  pleadings  and  the  testimony  introduced  upon  a  trial  be- 
fore a  jury,  which  was  judicially  determined  to  be  a  mistrial^ 
he  is  entitled  to  a  verdict  for  some  part  or  all  of  his  claim, 
although  he  inferentially  admitted  during  the  trial  that  the 
whole  matter  was  a  jury  question.  There  seems  to  be  no 
authority  whatever  for  plaintiff's  position  that  he  is  entitled 
to  have  judgment  on  such  a  motion  as  he  filed  for  the  whole 
or  any  part  of  his  clainL  The  trial  court  correctly  overruled 
his  motion. 

It  follows  that  there  was  no  error  in  the  proceedings  of 
which  either  party  may  justly  complain,  and  the  rulings  and 

Vol.  138  lA.— 10 
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orders  entered  by  the  trial  court  must  be,  and  they  are  each 
and  all,  affirmed. 


Edward  I.  Bbent,  Appellant,  v.  Head,  Westebvb-lt  &  Co., 
consolidated  with  Bebnt  v.  G.  M.  Muxer  and  BBOEmT 
y.  J.  W.  MgGbsoob. 

Building    contracts:    damages    for    NONoaMPUANCE :    defenses.    A 

1  building  contractor  who  undertakes  to  erect  a  building  at  a  cer- 
tain time  of  the  year,  and  to  do  the  work  in  a  first  class  manner, 
will  not  be  heard  to  say  that  defects  therein  are  because  of  the 
construction  at  that  season,  the  contract  in  no  way  relieving  him 
from  protecting  the  work  and  material  from  the  inclemency  of 
the  weather. 

Same:    waiver  of  damages.    Neither  failure  of  the  owner  to  take 

2  charge  of  the  construction  of  his  building  upon  discovery  of  defec- 
tive work  by  the  contractor,  when  no  such  authority  is  given 
him  by  the  contractor;  nor  occupancy  under  an  agreement  for 
future  adjustment  of  damages  for  known  defective  construction: 
nor  occupancy  without  knowledge  of  defects  will  constitute  a 
waiver  of  the  right  to  claim  damages  for  any  defects  there  may  be. 

Appeal  from  Oreene  District  Court. — Hon.  Z.  A.  Chtjbch, 

Judge. 

Thubsday,  Apkil  9,  1908* 

Suit  to  recover  a  balance  due  for  the  construction  of 
certain  buildings.  The  several  defendants  pleaded  counter- 
claims upon  which  they  were  given  judgments.  The  plain- 
tiff appeals.     Affirmed. 

Douglass  Rogers  and  B.  I.  Salinger,  for  appellant 

Wilson  &  Albert,  for  appellees. 

Shebwin,   J. —  The  defendants  were  the  owner&  of 
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adjoining  lots  in  the  town  of  Churdan,  Iowa,  and  in  Octo- 
ber, 1903,  they  entered  into  a  written  contract  with  the 
plaintiff  whereby  he  undertook  to  erect  three  buildings,  one 
on  each  lot,  according  to  the  plans  and  specifications  fur- 
nished the  defendants  by  their  architect  The  contract  con- 
tained a  clause  requiring  the  completion  of  the  buildings 
by  the  20th  day  of  December,  1903,  and  provided  for  a 
forfeiture  of  five  dollars  per  day  after  that  time  unless  the 
delay  was  the  result  of  inevitable  causes.  The  buildings 
were  not  completed  on  the  1st  day  of  March,  1904,  and  at 
that  time  the  plaintiff  and  the  several  defendants  entered 
into  a  written  contract  as  follows :  "  Be  it  remembered  that 
E.  I.  Brent,  first  party,  and  Head,  Westervelt  &  Co.,  J.  W. 
McGregor,  and  G.  M.  Miller,  second  parties,  do  make  the 
following  agreement,  to-w4t:  In  consideration  of  E.  I. 
Brent  allowing  second  parties  to  occupy  their  respective 
rooms  he  is  building  for  them  on  lots  1,  2,  and  3  in  block 
9,  Churdan,  Iowa,  before  completion,  that  they  will  ad- 
vance to  the  various  claimants  for  the  benefit  of  the  first 
party  all  the  remaining  contract  price  in  their  hands  ex- 
cept $450,  said  sum  to  be  held  imtil  the  buildings  are  com- 
pleted, and  the  claim  for  damages  on  the  part  of  G.  M. 
Miller  for  the  imperfect  wall  on  the  east  side  is  adjusted. 
The  forfeiture  of  contractor  to  owners  by  reason  of  the  time 
clause  in  original  contract  is  hereby  waived  on  and  after 
March  1,  1904.  All  work  to  be  done  on  these  buildings 
just  as  soon  as  practicable,  and  weather  will  permit."  The 
defendants  went  into  possession  of  their  respective  buildings 
under  said  agreement,  and  thereafter  and  before  these  suits 
were  commenced  the  claim  of  the  defendant  Miller  referred 
to  in  said  agreement  was  submitted  to  arbitrators,  who 
found  and  awarded  him  $160  damages,  which  sum  the  plain- 
tiff deposited  for  his  benefit.  The  defendant  subsequently 
refused  to  pay  the  balance  due  the  plaintiff  under  the  con- 
tract, and  suits  were  brought  to  recover  the  amount  due  from 
each  of  them.     The  defendants  answered,  admitting  the 
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execution  of  the  original  contract  and  the  additional  agree- 
ment of  March  1st,  and  pleaded  counterclaims  for  damages 
for  defective  and  improperly  constructed  buildings.  The 
three  cases  were  afterward  consolidated  and  tried  as  one, 
and  judgments  were  rendered  for  the  defendants  on  their 
counterclaims  as  follows :  In  the  Head,  Westervelt  Co.  case, 
No.  4,895,  there  was  allowed  on  the  counterclaim  $656.23, 
from  which  the  $100  due  the  plaintiff  on  the  contract  with 
interest  was  deducted,  and  a  judgment  was  given  the  de- 
fendants for  $548.67.  The  judgment  found  Miller  entitled 
to  recover  $331.70  on  his  counterclaim  in  case  No.  4,896, 
and  judgment  was  rendered  in  his  favor  for  a  balance  of 
$62.80.  In  case  No.  4,897  it  was  foimd  that  McGregor 
was  entitled  to  recover  on  his  counterclaim  the  sum  of 
$349.26,  and  he  was  given  a  judgment  for  a  balance  of 
$241.70. 

There  were  written  specifications  for  the  material  and 
work,  and  the  evidence  clearly  shows  that  the  plaintiff  did 
not  comply  therewith  either  as  to  the  material  put  into  the 
^'  cSmSLCTs:        buildings  or  as  to  the  work  done  thereon. 
nSnco^'^*^      and  that  the  defendants  were  seriously  dam- 
§e£<^^  ^^d  o^  accoimt  of  such  failure  on  his  part. 

The  appellant  says,  however,  that  the  material  defects  in 
the  buildings  were  due  to  the  season  of  construction  and 
the  settling  of  the  foundation,  and  the  plaintiff  was  chargea- 
ble with  neither  of  these.  The  weight  of  the  evidence  re- 
futes the  contention ;  but,  if  it  were  to  be  conceded  that  the 
season  had  something  to  do  with  the  faulty  construction  of 
the  foundation,  the  plaintiff  undertook  to  erect  the  build- 
ings at  that  particular  season,  and  to  do  a  first-class  job. 
There  was  no  provision  in  the  contract  whereby  he  was  re- 
lieved from  protecting  his  work  or  material  from  the  effects 
of  freezing  weather,  and  he  cannot  now  claim  that  he  should 
be  released  from  liability  because .  thereof .  The  evidence 
conclusively  shows  that  buildings  may  be  safely  erected  at 
any  season  of  the  year,  if  proper  steps  are  taken  to  protect 
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the  material  and  construction  work,  and  that  such  is  the 
case  is  matter  of  almost  common  knowledge. 

It  is  further  contended  that  damages  for  such  defects 
were  waived  and  released  because  the  defendants  failed 
to  take  charge  of  the  construction  of  the  buildings  when  it  was 

discovered  that  the  plaintiff  was  not  complying 
w^eVof  strictly  with  the  condition  of  the  contract;  but 

the  contract  gave  the  defendants  no  such 
power.  It  provided  only  that  they  might  do  so  upon  a  failure 
to  prosecute  the  work  diligently,  or  to  employ  competent 
help,  and  neither  of  these  elements  is  an  important  factor 
for  consideration  here.  Occupying  the  buildings  under  the 
agreement  shown  was  clearly  not  alone  sufficient  to  show 
an  acceptance  and  waiver  of  damages.  On  the  contrary, 
the  agreement  itself  negatives  any  claim  of  the  kind,  be- 
cause it  expressly  provides  for  the  future  adjustment  of 
the  damages  then  known' to  be  claimed  by  Miller.  If  the 
other  defendants  did  not  then  know  that  the  ^  work  done 
for  them  was  faulty,  they  cannot  be  held  to  have  waived  claim 
therefor  simply  because  they  occupied  the  buildings  before 
they  were  fully  completed.  Moreover  the  use  and  occupa- 
tion alone  under  the  circumstances  does  not  show  an  ac- 
ceptance of  the  work.  Corwin  v,  Wallace,  17  Iowa,  374; 
KiJboume  v.  Jennings,  40  Iowa,  473.  Even  defects  ap- 
pearing after  an  acceptance  are  not  necessarily  waived 
thereby.  Mitchell  v.  Wiscotta  Land  Company,  3  Iowa,  209. 
It  was  also  competent  to  show  that  the  agreement  of  March 
1st  was  not  intended  as  a  substitute  for  the  old,  or  as  a 
waiver  of  any  claim  thereunder.  Sioux  City  S.  G.  Co.  v. 
Sioux  City  P.  Co.,  110  Iowa,  396;  Brown  v.  Curtis,  111 
Iowa,  542. 

There  is  nothing  in  the  record  directly  tending  to  show 
whether  the  trial  court  allowed  the  defendants  any  sum  for 
the  failure  to  complete  the  buildings  at  the  time  specified, 
but  from  the  amounts  allowed  we  are  inclined  to  the  view  that 
it  did  not     But  in  any  event  the  agreement  of  March  1st 
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did  not  waive  the  default  occurring  before  that  time*  It 
is  satisfactorily  shown  that  Miller  suffered  damages  which 
arose  after  the  arbitration  of  the  daim  referred  to  in  the 
March  agreement^  and  of  which  he  at  that  time  had  no 
knowledge  nor  reason  to  anticipate.  We,  therefore,  think 
he  was  not  concluded  by  the  agreement  or  by  the  arbitration. 
The  judgment  is  right  and  it  must  be  affirmed. 


O.  J.  McMantjs,  v.  Ohioiago  Grbat  Wkstekn'  Railway 
CoMPAiTY,  Appellant. 

Railroads:    transportation   of   live   stock:    contract  by   station 

1  agent.  There  is  no  legal  presumption  that  the  local  agent  of 
a  railway  company  at  one  station  has  authority  to  make  a  con- 
tract for  a  shipment  from  another  station;  and  in  the  absence 
of  proof  of  such  authority  by  the  party  asserting  the  contract, 
evidence, of  the  agreement  is  inadmissible. 

Same:    connecting    unes:    umitation    of    liability:    burden    op 

2  proof,  a  railway  company  may  limit  its  liability  for  the  trans- 
portation of  property  to  the  terminus  of  its  own  lines;  and  where 
there  is  no  proof  of  an  agreement  for  through  shipment,  but  a 
written  contract  so  limiting  its  liability,  it  is  not  chargeable  with 
damages  on  a  connecting  line;  and  the  burden  is  not  cast  upon 
the  company  to  show  freedom  from  liability. 

Same.    A  railway  company  is  not  charged  with  the  burden  of  showing 

3  freedom  from  liability  for  injury  to  property  while  in  transit, 
where  the  shipper  is  furnished  free  transportation  for  the  pur- 
pose of  accompanying  the  shipment,  and  he  in  fact  accompanies 
the  shipment 

Injury  to  stock  in  transit:    liability  of  company.    The  mere  fact 

4  that  one  of  a  car  load  of  cattle  was  down  while  in  transit  with 
no  evidence  that  the  railway  company  was  in  any  manner  re- 
sponsible for  its  condition,  is  not  sufficient  evidence  of  its  lia- 
bility for  an  injury  of  the  animal  to  warrant  a  submission  of 
the  issue  to  the  jury. 

Freight:    overcharge:    recovery.    There  can  be  no  recovery  of  al- 

5  leged  overcharges  for  freight  at  its  destination,  where  the  charge 
was  based  on  car  capacity,  in  the  absence  of  a  showing  of  the 
weight  of  the  shipment 
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Appeal  from  Superior  Court  of  Counsel  Bluffs. —  How.  G.  H. 
Scott,  Judge. 

Thubsdat,  Apeil>  9,  1908. 

Suit  to  recover  damage  to  live  stock  shipped  over  de- 
fendant's road  There  was  a  trial  to  a  jury  and  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals. — 
Reversed. 

A.  J.  Briggs  and  Saunders  &  Stewart,  for  appellant 

Clem  F.  Kimball,  for  appellee. 

Shebwin,  J. —  The  plaintiff  is  the  assignee  of  L.  L., 
E.  G.,  and  E.  T.  Baker,  and  as  such  sues  to  recover  for 
damages  to  live  stock  shipped  by  said  Bakers  from  McClel- 
land, Iowa,  to  High  River,  Alberta,  Canada.  He  also  sues 
to  recover  an  alleged  overcharge  of  freight  on  said  ship- 
ment which  was  paid  to  the  agent  of  the  Canadian  Pacific 
at  High  River.  The  plaintiff  alleged  that  he,  as  agent  for 
the  Bakers,  entered  into  an  oral  agreement  with  the  defend- 
ant through  its  agent  at  Counsel  Bluffs,  one  Shipley,  for 
the  transportation  of  three  cars  of  emigrant  outfit  and  stock 
between  the  points  stated,  and  that  by  the  terms  of  said 
agreement  the  freight  charge  thereon  was  to  be  twenty  cents 
per  hundredweight  from  McClelland  to  Minnesota  Transfer, 
the  northern  terminus  of  the  defendant's  road,  and  that  from 
Minnesota  Transfer  to  High  River,  Alberta,  the  rate  agreed 
upon  was  $45  per  car.  It  was  further  alleged,  and  the  evi- 
dence supported  the  all^ation,  that  the  charge  over  the  de- 
fendant's road  was  based  on  a  minimum  car  capacity  of* 
twenty  thousand  pounds,  and  that  the  rate  from  Minnesota 
Transfer  to  High  River  was  based  on  a  maximum  car  ca- 
pacity of  twenty-four  thousand  pounds.  The  defendant 
pleaded  a  written  contract  entered  into  by  the  assignors  of 
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the  plaintiff,  whereby  the  defendant  undertook  to  transport 
the  property  from  McClelland  to  Minnesota  Transfer,  and 
wherein  its  liability  was  limited  to  its  own  line. 

The  trial  court,  over  the  objection  of  the  defendant, 
permitted  the  plaintiff  to  show  that  he  had  had  a  conversa- 
tion with  the  agent  Shipley  in  Council  Bluffs,  Iowa,  wherein 
the   rates  were  discussed,   and  the  amounts 
trwportation    Stated  herein  were  by  the  agent  said  to  be  the 
contract  by  '      rate  for  which  the  property  would  be  shipped 

sution  agent.  ^  .         .  ~,  • 

to  its  destination.  There  was  error  in  re- 
ceiving such  testimony.  There  is  no  pretense  in  argument, 
nor  is  there  anything  in  the  recotd  tending  to  show  that 
Shipley  had  any  authority  to  enter  into  a  contract  for  the 
company  in  reference  to  a  shipment  from  a  station  other 
than  Council  Bluffs.  The  appellee  does  contend  that  a 
shipment  of  one  car  was  made  to  High  River  some  six  or 
eight  months  before  the  shipment  in  question,  and  that  he 
made  the  contract  with  Shipley  for  such  shipment,  and  en- 
tered into  an  agreement  with  him  for  the  freight  charge 
therefor  and  for  other  details  of  the  trip.  It  appeared,  also, 
that  the  car  went  through  according  to  the  contract  with 
Shipley  and  for  the  charge  agreed  upon.  The  plaintiff  now 
claims  that  the  facts  relating  to  the  first  shipment  were  suf- 
ficient to  warrant  the  finding  that  Shipley  had  authority 
to  make  a  contract  for  the  company  for  a  shipment  from 
McClelland,  and  also  authority  to  contract  for  the  company 
for  a  shipment  beyond  the  terminus  of  the  company's  line. 
So  far  as  the  latter  question  is  concerned,  it  may  be  con- 
ceded that  such  a  transaction  would  give  some  warrant  for 
the  finding  that  he  had  authority  to  contract  for  a  shipment 
beyond  the  terminus  of  the  defendant's  road ;  but  it  does  not 
furnish  any  foundation  for  the  claim  that  he  had  authority 
to  make  a  contract  for  a  shipment  from  another  station,  be- 
cause there  is  nothing  in  the  record  tending  to  show  that 
the  first  shipment  was  made  from  McClelland  or  any  sta- 
tion other  than  Council  Bluffs.     The  law  raises  no  presump- 
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tion  that  the  local  agent  of  a  railroad  oompanj  at  one  sta- 
tion has  any  authority  to  enter  into  a  contract  for  a  ship- 
ment  from  another  station,  and,  where  it  is  claimed  that  such 
authority  existed,  the  burden  of  proof  is  upon  the  plaintiff 
to  affirmatively  show  the  authority  claimed.  Voorhees  v. 
Chicago,  B.  I.  &  P.  By.  Co.,  71  Iowa,  735 ;  Burgher  v.  Bail- 
way  Co.,  105  Iowa,  335. 

The  testimony  relating  to  the  oral  agreement  plead  hav- 
ing been  improperly  received  for  the  reason  stated,  there 
was  nothing  upon  which  a  verdict  for  the  plaintiff  could  be 
*•  l^^tjn  based  growing  out  of  such  alleged  oral  con- 

122^10?"  tract;  and,  it  being  unquestioned  that  the 
d^of^rSSf*  Bakers  did,  in  fact,  enter  into  written  con- 
tracts for  the  transportation  of  such  cars  with  the  defend- 
ant's agent  at  McClelland,  it  must  necessarily  follow  that  the 
appellant  was  not  chargeable  with  any  damages  to  the  stock 
or  property  of  the  Bakers  which  was  caused  after  the  prop- 
erty had  been  delivered  to  the  shippers  at  the  Minnesota 
Transfer.  The  trial  court  instructed  the  jury  that  the  plain- 
tiff could  only  recover  for  damages  arising  while  the  prop- 
erty was  in  the  defendant's  possession,  but,  in  the  same  con- 
nection, the  jury  was  told  that  the  burden  of  proof  was  upon 
the  defendant  to  show  that  it  was  not  liable  therefor.  The 
instruction  was  undoubtedly  based  upon  chapter  74,  Acts 
30th  General  Assembly,  1904,  which  provided,  in  substance, 
that,  where  a.  railway  company  made  a  contract  to  carry 
property  to  a  point  beyond  the  terminus  of  its  own  rail- 
way and  provided  therein  that  there  should  be  no  liability  for 
damage  to  such  property  beyond  its  own  terminus,  it  should 
be  held  for  such  damage  unless  it  prove  that  it  was  not 
liable  therefor.  While  the  instruction  might  have  been  per- 
tinent had  the  oral  contract  governed,  it  clearly  was  not  the 
rule  by  which  the  jury  was  to  be  guided,  and  it  was  preju- 
dicial error  to  give  the  same.  It  is  a  well-settled  rule  that 
a  carrier  may  ordinarily  limit  its  liability  for  the  transpor- 
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tation  of  property  to  the  terminus  of  its  own  line.  Hartley 
V.  Railway  Co.,  115  Iowa,  612. 

There  is  also  another  reason  why  the  instruction  was 
erroneous.  The  shippers  were  furnished  free  transportation 
by  the  defendant  company  for  the  purpose  of  enabling  them 
to  accompany  their  shipments,  and  where  the 
shipper  does,  in  fact,  accompany  the  stock,  the 
burden  of  showing  freedom  from  liability  is  not  cast  upon 
the  defendant  Orieve  v.  I.  C.  By.  Co.,  104  Iowa,  659; 
Elliott  on  Eailroads,  section  1549,  and  cases  cited.' 

The  plaintiff  claimed  over  $400  damage  to  his  stock, 

and  the  verdict  returned  by  the  jury  shows  that  the  greater 

part  of  such  claim  was  allowed.     The  plaintiff^s  own  testi- 

4.  iKjuEYTo         mony  conclusively  showed  that  practically  all 

teansit:  of  the  damage  was  done  after  the  stock  left 

liability  of  ° 

company.  the  defendant's  road,  and  that  the  defendant 

was  in  no  manner  liable  therefor.  The  question  of  the  de- 
fendant's liability  for  damage  to  stock,  except  one  item  of 
the  claim  to  which  we  shall  presently  refer,  should  not  have 
been  submitted  to  the  jury  under  the  record  in  this  case. 
The  testimony  showed  that  one  heifer  of  the  value  of  $35 
was  down  when  the  defendant's  train  reached  the  stock- 
yard at  Minnesota  Transfer.  It  was  also  shown  that  there 
was  a  delay  of  some  ten  or  twelve  hours  on  the  road  from 
McClelland  to  that  point,  and  that  it  was  caused  by  an  ob- 
structed track  near  Bristow,  Iowa,  but  the  record  is  abso- 
lutely without  evidence  tending  to  show  that  the  railroad 
company  was  the  cause  of  the  heifer's  condition  at  the  time 
in  question,  and  one  of  the  shippers  himself  testified  that 
it  was  very  common  for  stock  to  get  down  in  the  car  during 
a  shipment.  There  is  nothing  in  the  record  indicating  that 
the  heifer  was  thrown  down  by  improper  management  of 
the  train  or  the  car,  or  that  her  condition  was  in  any  way 
caused  by  the  defendant.  For  this  reason,  we  think  it  was 
error  to  submit  that  item  of  the  claim  to  the  jury. 
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When  the  cars  in  question  reached  High  Biver  and 
before  thej  were  unloaded^  the  plaintifiPs  assignors  were  re- 
quired to  pay  something  like  $250  more  than  the  amount 
6.  Fuigbt:  claimed  to  have  been  agreed  upon  with  Ship- 

over      ge.      j^^^  ^^^  ^^  amouut  the  plaintiff  sought  to 


recover  in  this  action,  and  he  was  awarded  some  part  of 
the  amount  at  least  Just  how  much  it  is  impossible  to 
tell  from  the  verdict  because  it  was  for  a  lump  sum.  But, 
however  this  may  be,  there  was  no  justification  in  the  evi- 
dence for  the  recovery  of  any  sum.  Even  if  it  be  conceded 
that  the  plaintiff  was  entitled  to  recover  under  the  oral  con- 
tract allied,  there  is  absolutely  nothing  in  the  record  tend- 
ing to  show  the  weight  of  the  loads  in  any  of  the  cars,  and 
no  jury  could  say,  nor  can  we  say  from  the  record,  that 
the  charge  may  not  have  been  entirely  correct  based  upon 
the  load  each  car  in  fact  carried.  If  the  cars  contained 
more  than  twenty  thousand  pounds,  they  would  be  liaUe  to 
an  additional  charge  from  McClelland  to  Minnesota  Trans- 
fer, and,  if  they  carried  more  than  twenty-four  thousand 
pounds  from  Minnesota  Transfer  to  High  Eiver,  they  would 
be  subject  to  a  still  different  rate,  so  that,  to  enable  a  jury 
or  a  court  to  find  that  there  had  in  fact  been  an  overcharge, 
it  would  be  necessary  to  prov^  the  load  each  car  carried. 
This  was  not  done,  and  there  is  nothing  in  the  record  from 
which  it  can  be  determined. 

Other  errors  are  assigned  and  argued,  but  the  same  ques- 
tions are  not  likely  to  again  arise  if  there  should  be  a  re- 
trial of  the  case,  and  we  need  give  them  no  further  consid- 
eration. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 
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Thb  City  Deposit  Bank  op  Columbus,  Ohio,  Appellant, 
V.  Samubl  T.  Green  and  H.  S.  Williams,  defendants, 
and  John  Thompson,  N.  J.  Wilkins,  R  J.  Hibbs, 

J.  E.  COEEY,  J.  O.  DOUGHTEETY,  JaY  GbEEN,  T.  B. 

CoLLicoTT,  W.  E.  Moulds,  C.  H.  Green,  John  Ras- 
MESS  and  Burns  Green,  Appellees. 

Negotiable  instruments:    FAn^URE  of  consideration:    joint  makers. 

1  Partial  failure  of  consideration  may  be  pleaded  as  a  defense  to 
a  note  in  the  hands  of  a  purchaser  with  notice  or  who  does  not 
pay  value;  and  a  partial  failure  of  consideration  may  consist  of 
the  fraud  in  substituting  an  insolvent  maker  for  one  who  is  sol- 
vent, each  maker  signing  in  reliance  upon  the  responsibility  of  the 
others. 

Same:    bona  fide  holder:    buri^n  of  proof.    Where  a  note  in  its 

2  inception  was  tainted  with  fraud,  even  though  as  to  the  consid- 
eration, a  transferee  has  the  burden  of  showing  that  he  is  a 
holder  for  value.' 

Fmud:    intentional  false  promise.    A  mere  false  promise  to  do  a 

3  thing  in  the  future  is  not  a  fraud;  but  where  the  promise  in- 
duces another  to  act  to  his  damage  and  there  was  at  the  time  a 
secret  intention  of  not  performing  the  promise,  the  transaction  is 
an  actionable  fraud:  as  where  one  procures  the  signatures  of  re- 
sponsible parties  to  a  note  on  the  representation  and  promise 
that  certain  other  responsible  parties  will  also  sign  the  instru- 
ment, not  however  intending  to  procure  their  signatures  but  those 
of  different  and  insolvent  parties. 

Fraud:    ratification.    Where  defendants  contracted  to  purchase  cer- 

4  tain  shares  in  property  and  executed  a  joint  note  therefor  on  the 
representation  of  the  seller  that  certain  other  responsible  parties 
would  also  sign  the  note,  but  others  who  were  insolvent  were 
intentionally  substituted  in  their  stead,  a  retention  of  the  prop- 
erty by  defendants  after  the  discovery  of  the  fraud  was  not  a 
ratification  of  the  transaction. 

Evidence:    withdrawn  pleadings.    When  one  division  of  a  pleading 

5  has  been  withdrawn  it  is  no  longer  a  part  of  the  pleadings,  and 
can  only  be  made  available  as  admissions  of  the  party  by  formally 
introducing  it  in  evidence;  and  the  weight  to  be  given  it  is  to  be 
determined  by  the  jury. 
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Fraud:    material  false  statements.    The  statements  made  to  pro- 

6  cure  the  signatures  of  parties  to  a  note  that  no  shares  in  the 
property  to  be  purchased  therewith  would  be  sold  to  irresponsible 
parties,  that  all  shares  had  been  subscribed  for  and  that  certain 
responsible  persons  would  sign  the  note,  were  material  and  per- 
tained directly  to  the  subject  matter  of  the  undertaking. 

Instructions:    inaccueate  statements.    Although  expressions  in  an 

7  instruction  may  not  be  strictly  accurate  in  view  of  the  issues,  still 
if  not  misleading  they  will  not  be  held  prejudicial. 

Interrogatories:    amendment.    Answers  to  interrogatories  attached 

8  to  a  pleading  may  be  amended  to  correct  mere  mistake  or  over- 
sight when  promptly  done,  but  not  during  the  progress  of  the 
trial  to  meet  the  varying  phases  of  the  case  as  developed;  and 
the  court's  discretion  in  denying  an  amendment  will  not  be  in- 
terfered with  on  appeal,  except  upon  a  clear  showing  of  error 
in  so  doing. 

Appeal  from  Calhoun  District  Court. —  Hon.  F.  M.  Fowebs^ 

Judge. 

Thuesday,  Apbil  9,  1908. 

Action  on  promissory  note  resulted  in  judgment  for 
part  of  it  only.     Plaintiff  appeals. — A^rmed. 

J.  B.  McCrary  and  E.  A.  &  W.  H.  Morling,  for  appel- 
lant 

Hutchinson  &  Jacobs,  for  appellees. 

Ladd,  C.  J. —  Three  notes  of  $1,000  eadi  were  executed- 
to  McLaughlin  Bros,  by  the  thirteen  defendants  as  the 
price  of  a  shire  stallion.  The  payee  transferred  the  note 
first  maturing  to  the  plaintiff.  Upon  its  presentment  pay- 
ment was  refused^  and  this  action  thereon  was  begun  Sep- 
tember 24, 1903.  Default  and  judgment  for  the  full  amount 
claimed  was  entered  against  Samuel  T.  Green  and  H.  S. 
Williams.  The  other  defendants  answered  in  three  coimta. 
The  first  of  these  pleaded  a  general  denial,  and  the  second 
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that  each  defendant  was  liable  for  but  one-fifteenth  of  the 
note.  The  above  counts  were  withdrawn,  and  the  last  trial 
had  on  the  third  count  of  the  answer  in  which  defendant  al- 
lied that  McLaughlin  Bros.,  in  order  to  sell  said  stallion,  by 
their  agent  Murray  circulated  a  subscription  contract  sub- 
stantially like  that  in  McArthvr  v.  Board,  119  Lowa,  562, 
save  that  there  were  to  be  fifteen  shares  of  $200  each ;  that 
each  of  the  answering  defendants,  except  Moulds  and  Jay 
Green,  subscribed  for  one  share,  and  Moulds  and  Jay  Green 
for  one-half  share  each ;  that  said  Murray  orally  represented 
that  no  persons  not  financially  responsible  would  be  accepted 
as  subscribers  for  shares  in  the  horse ;  that  these  defendants 
signed  the  same  relying  thereon ;  that  three  persons.  Winger- 
son,  Eakin,  and  Seay,  signed  said  subscription  contract  for 
one  share  each,  and  said  agent  for  McLaughlin  Bros,  released 
them  therefrom  and  excused  them  from  signing  the  notes 
heretofore  mentioned,  and  fraudulently  procured  stock  thus 
subscribed  to  be  taken  by  Samuel  T.  Green  and  H.  S.  Wil- 
liams ;  that  said  agent  induced  said  Williams  to  do  so  and  to 
sign  said  notes  by  paying  him  the  sum  of  $35,  and  thereupon 
assigned  to  him  the  three  shares  of  stock  of  $200  each  in  ad- 
dition to  the  one  he  had  subscribed  for  and  delivered  said 
Green  one  share;  that  said  Williams  and  Green  were  then 
and  have  since  then  been  insolvent;  that  at  the  time  said 
defendants  signed  such  notes  they  had  no  knowledge  of  said 
substitution  of  said  Green  and  Williams,  and  would  not  have 
signed  the  same  had  they  known  thereof;  that  in  doing  as 
above  stated  McLaughlin  Bros,  knew  of  the  insolvency  of 
Green  and  Williams,  and  acted  therein  for  the  purpose  o£ 
perpetrating  a  fraud  on  these  defendants  and  compelling 
them  to  pay  for  the  shares  in  the  stallion  so  fraudulently 
disposed  of  to  said  persons ;  that  in  order  to  carry  out  their 
design  said  McLau^lin  Bros,  pretended  to  dispose  of  the 
notes  to  plaintiff,  but  this  was  not  in  good  faith  nor  for  a 
valuable  consideration  before  maturity,  but  for  the  purpose 
of  effectuating  their  fraudulent  enterprise.     By  reason  of 
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the  foregoing  facts  the  defendants  alleged  that  the  note  was 
held  by  plaintiff  subject  to  the  equities  set  up,  and  a  part  of 
said  consideration  of  said  note  had  failed^  and  that  by  reason 
of  the  fraud  allied  the  plaintiff  was  not  entitled  to  recover 
of  these  defendants. 

On  a  former  appeal  this  court  held  that  the  circum- 
stances of  the  transfer  of  the  note  in  suit  were  such  that 
the  jury  might  have  found  plaintiff  not  to  have  been  a  bona 
fide  holder  for  value.  City  Deposit  Bank  v.  Oreen,  130 
Iowa,  384.  The  present  contention  that  this  issue  was  not 
raised  by  the  answer  is  disposed  of  by  the  above  statement  of 
the  issues.  The  main  question  now  presented  is  whether  the 
matters  pleaded  can  be  raised  as  defense,  or  should  they  be 

1  nkjotiable  ®^*  ^P  ^y  ^^y  ^^  counterclaim.  K  the  fraud 
iMTEUMEMT*:  inhered  in  the  notes  in  such  a  manner  that  by 
jSSt^era?*  reason  thereof  defendants  received  less  of  value 
than  they  would  have  but  for  such  fraud,  then  there  was  a 
partial  failure  of  consideration  and  the  authorities  are  agreed 
that  part  failure  of  consideration  may  be  set  up  as 
a  defense  to  a  promissory  note  in  the  hands  of  a  payee 
or  holder  with  notice  or  not  for  value.  Buss  L.  &  M.  Go.  v. 
Muscupaibe  L.  &  W.  Co.,  120  CaL  521  (52  Pac.  995,  65 
Am.  St.  Rep.  186) ;  Hammatt  v.  Emerson,  27  Me.  308  (46 
Am.  Dec  698) ;  Torinus  v.  Buckham,  29  Minn.  128  (12  N. 
W.  348) ;  9  Cyc.  370 ;  section  3070,  Code  1897 ;  Randolph  on 
Com.  Paper,  section  539  et  seq.  But  each  of  these  defendants 
got  the  interest  in  the  horse  precisely  as  he  bargained,  and 
for  which  he  had  subscribed  and  signed  the  note.  The  ef- 
fect of  the  fraud  practiced  was  not  to  lessen  the  consideration 
paid,  but  to  increase  the  liability  of  each  therefor.  All  of 
them  knew  that  both  Williams  and  Green  had  subscribed 
for  one  share  each,  so  that  no  complaint  as  to  these  can  be 
entertained.  But  in  excusing  the  three  responsible  persons 
from  taking  their  shares  and  signing  and  issuing  these  shares 
to  Williams,  an  insolvent,  instead,  an  additional  liability 
of  $600  was  saddled  upon  them.     Had  all  signed  the  notes 
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as  originally  proposed,  recovery  for  the  full  amount  could 
have  been  had  against  any  one  of  the  individual  signers.  No 
more  is  now  demanded.  How,  then,  can  it  be  said  that  there 
has  been  any  failure  of  consideration?  Should  any  one  of 
defendants  pay  the  notes,  contribution  might  be  enforced 
against  the  others.  This  could  have  been  done  against  the 
three  responsible  subscribers  had  they  also  signed  the  notes, 
but  cannot  be  made  effective  as  against  Williams,  as  he  was 
and  is  insolvent.  The  failure  of  consideration,  then,  was 
in  the  loss  of  the  assistance  of  the  three  responsible  sub- 
scribers through  the  fraudulent  substitution  of  Williams 
therefor  as  a  signer  of  the  notes,  and  in  event  of  payment 
of  the  same  the  right  to  resort  for  contribution  against  re- 
sponsible persons.  In  other  words,  the  difference  between 
a  solvent  and  an  insolvent  signer  of  a  note  is  a  valuable 
consideration  to  another  who  signs,  relying  on  the  financial 
responsibility  of  those  who  join  as  makers.  The  answer  al- 
leged that  defendants  acted  on  the  representations  that  all 
the  subscribers  would  be  responsible,  and  that  Wingerson, 
Eakin,  and  Seay,  who  were  responsible,  had  subscribed  for 
stock  and  would  sign  the  note,  and  that  Williams  was  fraudu- 
lently substituted  in  their  stead,  depriving  them  of  the  ben- 
efit of  their  assistance  in  payment  of  the  notes,  or,  in  event 
of  payment  thereof  by  defendants,  the  benefit  to  be  derived 
from  contribution.  Manifestly  this  affected  the  considera- 
tion to  the  amount  of  the  pro  vata  share  which  the  three 
persons  would  have  paid. 

II.  If  the  notes  were  tainted  with  fraud  in  their  in- 
ception, even  though  this  affected  the  consideration,  the  bur- 
den of  proof  was  upon  the  plaintiff  to  show  that  it  was  a 
2.  Same:  holder  for  value.     Keegan  v.  Bock,  128  Iowa, 

bona  nde 

holder:  39.     And  the  evidence  was  such  that  the  issue 

burden  of 

proof.  ag  to  whether  plaintiff  took  the  note   with 

notice  of  its  infirmity  was  for  the  jury.  Bennett  State  Bank 
V.  Schloesser,  101  Iowa,  571.  Moreover  the  evidence  as  to 
whether  value  was  paid  for  the  note  or  merely  a  credit  en- 
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tered  on  the  books  of  the  bank  was,  like  that  on  the  former 
trial,  and  therefore  properly  submitted  to  the  jury,  and  its 
finding  that  plaintiff  did  not  pay  value  conclusive.  City  De- 
posit Bank  v.  Oreen,  180  Iowa,  884.  See  McKnight  v.  Par- 
sons, 136  Iowa,  890.  The  instruction  submitting  this  last 
issue  was  accurate,  but  not  as  full  as  it  might  have  been; 
but,  in  the  absence  of  the  request  of  a  more  comprehensive 
statement  of  the  law,  appellant  is  not  in  a  situation  to  com- 
plain. 

III.  The  evidence  that  the  agent  of  the  McLaughlin 
Bros,  represented  that  the  fifteen  shares  in  the  stallion  would 
be  sold  to  none  but  responsible  persons  was  uncontradicted, 

and  that  defendants  signed  both  the  subscrip- 
faS^*'"*'*        ^^^  paper  and  the  notes,  relying  upon  this 

representation,  and  with  the  understanding 
that  such  subscribers  would  sign  the  notes  must  have  been 
found  by  the  jury.  The  fair  inference  from  the  record 
is  that  the  agent  in  making  these  representations  did  not 
entertain  the  purpose  of  disposing  of  all  the  shares  to  re- 
sponsible parties,  and  that,  when  he  falsely  represented  that 
all  the  subscribers  would  sign  the  notes,  he  knew  this  was 
not  true,  and  secretly  intended  to  procure  a  "  strawman  " 
to  sign  instead  of  Wingerson,  Eakin  and  Seay,  and  thereby 
defraud  defendants  of  the  amount  these  parties  would  have 
paid.  We  agree  with  appellant  that,  if  this  was  no  more 
than  a  false  promise  to  do  something  in  the  future,  it  would 
not  amount  to  a  fraud.  But  it  was  something  more.  It  was 
a  device  to  procure  defendants*  signatures  to  these  notes  with 
the  knowledge  that,  but  for  the  false  representation  of  his 
intention  and  that  of  the  three  persons  named,  the  defend- 
ants would  not  sign  them,  and  with  the  secret  intention  not 
to  procure  their  signatures.  The  existence  of  an  intention 
unconnected  with  an  act  is  not  actionable.  Starr  v.  Steven- 
son, 91  Iowa,  684;  Theusen  v.  Bryan,  113  Iowa,  496.  But 
an  intention  is  a  fact,  for  a  witness  may  be  asked  what 
Vot.  138  lA^^U 
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intention  he  entertained  when  he   did   a   particular  act. 
Kruse  v.  Seiffert,  108  Iowa,  352. 

Moreover  this  court  has  held  that  a  sale  of  goods  to  a 
person  having  no  intention  to  pay  therefor  may  be  re- 
scinded and  the  property  sold  recovered,  owing  to  the  fraud 
practiced.  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  402. 
If  this  be  so,  then  it  necessarily  follows  that  an  action  for 
deceit  will  lie.  As  in  such  cases  liability  for  the  purchase 
price  exists,  actions  on  account  of  deceit,  as  might  be  ex- 
pected, have  been  rare.  It  is  said  in  Bigelow  on  Fraud, 
484,  that  "to  profess  the  intent  to  do  or  not  to  do  when 
the  person  intends  the  contrary  is  as  clear  a  case  of  mis- 
representation and  of  fraud  as  could  be  made."  In  Good- 
win V.  Home,  60  N.  H.  486,  the  court  says  that:  "  Or- 
dinarily false  promises  are  not  fraudulent,  nor  evidence  of 
fraud,  and  only  false  representation  of  past  or  existing 
facts  are  actionable,  or  can  be  made  the  ground  of  defense ; 
.  .  .  but  when  the  promise  is  made  with  no  intention  of 
performance,  and,  for  the  very  purpose  of  accomplishing  a 
fraud,  it  is  the  most  apt  and  effective  means  to  that  end, 
and  the  victim  has  a  remedy  by  action  and  defense.  Such 
are  cases  of  concealed  insolvency  and  the  purchase  of  goods 
with  no  intention  to  pay  for  them."  In  Swift  v.  Rounds, 
19  R.  I.  527  (35  Atl.  45,  61  Am.  St.  Rep.  791,  33  L.  R.  A. 
561),  the  Supreme  Court  of  Rhode  Island,  speaking  through 
Tillinghast,  J.,  after  an  exhaustive  review  of  the  decisions, 
lays  down  the  law  as  follows:  "Defendant's  counsel  con- 
tends that  the  alleged  representation  was  not  as  to  any  fact 
present  or  past,  but  merely  as  to  what  the  defendant  would 
do  in  the  future  with  reference  to  paying  for  the  goods,  and 
that  to  say  what  one  intends  to  do  is  identical  to  saying 
what  one  will  do  in  the  future,  which  amounts  simply  to  a 
promise,  and,  furthermore,  that  a  representation  of  what 
will  happen  in  the  future,  even  if  not  realized,  is  not  such 
a  representation  as  will  support  this  action.  We  do  not 
assent  to  this  method  of  reasoning.    The  state  of  man's 
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mind  at  a  given  time  is  as  much  a  fact  as  is  the  state  of 
his  digestion.  Intention  is  a  fact.  Clift  v.  White,  12  N.  Y, 
519.  Hence  a  witness  may  be  asked  with  what  intent  he 
did  a  given  act    Seymour  v.  Wilson,  14  N.  T.  667. 

A  man  who  bnys  and  obtains  possession  of  goods  on 
credit^  intending  not  to  pay  for  them^  is  then  and  there 
guilty  of  fraud.  The  wrong  is  fully  completed  and  no 
longer  exists  in  intention  merely,  and  a  cause  of  action 
instantly  accrues  thereon  in  favor  of  the  vendor  to  recover 
for  the  wrong  and  injury  sustained.  It  is  true  the  pur- 
chaser may  afterward  repent  of  the  wrong  and  pay  for 
the  goods,  and  the  vendor  may  never  know  of  the  wrongful 
intent.  But  this  does  not  alter  the  case  at  all  as  to  the 
original  wrong  and  the  liability  incurred  thereby.  Of  course 
a  mere  intention  to  commit  a  crime  or  to  do  a  wrong  is 
no  offense.  But,  when  the  intention  is  coupled  with  the 
doing  or  accomplishment  of  the  act  intended,  that  moment 
the  wrong  is  perpetrated  and  the  corresponding  liability 
incurred.''  In  that  case  the  court  held  that  an  action  for 
deceit  for  the  false  representation  of  an  intention  to  pay  for 
goods  sold  on  credit  would  lie,  and  the  principle  finds  ap- 
proval in  Shraffi  v.  Fidelity  Trust  Co.,  73  N.  J.  Law,  57 
(62  AtL  988).  See,  also,  Eddington  v.  Fitz  Maurice,  29 
Ch.  IMv.  459;  Cochrill  v.  Hall,  65  CaL  826  (4  Pac.  33) ; 
Rogers  v.  VirginiorCarolina  Chemical  Co.,  149  Fed.  1  (78 
C.  0.  A.  615) ;  Sweet  v.  Kimball,  166  Mass.  832  (44  K  E. 
243,  55  Am.  Rep.  406).  In  the  case  at  bar  the  agent  had 
caused  the  three  persons  to  sign  a  subscription  paper  which 
was  well  calculated  to  deceive  the  defendants  into  the  belief 
that  they  were  to  participate  in  the  purchase  and  would  sign 
notes;  so  that,  when  the  agent  represented  that  they  woidd 
so  sign,  the  defendants  quite  readily  acted  in  reliance  thereon. 
But  according  to  the  evidence  the  agent  then  knew  this  was 
not  true,  and  had  no  intention  of  procuring  their  signatures. 
This  was  not  only  a  false  representation  of  his  own  intention, 
but  a  concealment  of  the  existing  purpose  of  the  three  sub- 
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scribers  not  to  sign  as  well,  and  amounted  to  an  actionable 
fraud. 

IV.  Appellant  contends  that  in  retaining  the  stallion 
after  having  discovered  the  fraud  the  defendants  ratified 
the  transaction.  They  kept  no  more  than  they  contracted 
4.  FkAUD:  ^^^y  *^^^  ^^y  ^^^  ^^  ^^^  fifteen  shares  In  the 

ratificatioii.  animal,  and  as  plaintiflPs  assignor  could  not 
assert  its  fraud  against  Williams,  the  signers  of  the  notes 
were  entitled  to  the  horse,  regardless  of  whether  the  par- 
ticular fraud  had  been  perpetrated.  The  fraud  practiced 
is  not  now  claimed  to  have  tainted  .the  sale  of  the  several 
shares.  What  defendants  are  insisting  upon  is  that  plain- 
tifiPs  assignor  rather  than  themselves  shall  bear  the  burden 
of  the  loss  resulting  from  the  substitution  of  Williams  as 
the  taker  of  shares  for  the  three  responsible  subscribers, 
not  that  the  sale  be  rescinded.  No  tender  of  the  return 
of  the  horse,  then,  was  necessary.  PlaintiflF  now  has  a  judg- 
ment on  this  note  against  Williams,  whom  its  assignor  chose 
to  accept  on  the  notes  instead  of  responsible  persons;  and, 
if  this  change  was  made  with  the  fraudulent  design  to  com- 
pel defendants  to  pay  for  the  shares  issued  to  him,  relegating 
plaintiff,  if  not  an  innocent  purchaser,  to  such  judgment  for 
p?'o  rata  compensation,  is  precisely  the  relief  justice  de- 
mands. 

V.  The  second  count  of  the  answer  which  had  been 
withdrawn  was  not  introduced  in  evidence  by  plaintiff. 
In  it  defendants  set  up  a  liability  in  severalty  on  the  note  of 
6.  Evidence:         $73.67  cach,  cxccpt  Moulds  and  Jay  Green, 

JiUdSS?  who  were  said  to  be  liable  for  $36.84  each,  or 
a  total  of  $736.70.  This  theory  of  the  case  was  held  to 
be  untenable  on  the  former  appeal.  The  count  was  no  part 
of  the  pleadings,  and  was  available  only  as  evidence  of 
declarations  of  defendant  when  formally  introduced  as  such. 
Marshall  Field  Co.  v.  Buffcom  Co.,  117  Iowa,  157.  The 
statements  contained  therein  pertained  to  the  particular 
defense^  and  was  not  neoessarily  inconsistent  with  that  inr 
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terposed  in  the  third  count.  The  wei^t  to  be  given  such 
declarations,  depending  largely,  as  it  did,  on  the  circum- 
stances of  making  them,  was  for  the  determination  of  the 
jury. 

VI.  It  is  urged  that  the  fraud  alleged  was  merely 
incidental,  as  in  Altman  v.  Anton,  91  Iowa,  612,  and  Noel 
V.  Horton,  50  Iowa,  687.     But  this  is  not  so.     The  state- 

6.  fbaud;  ment  that  no  shares  would  be  sold  save  to 
natn^ents.  responsible  parties,  that  all  had  been  sub- 
scribed for,  and  that  Wingerson,  Eakin  and  Seay  would 
sign  the  notes  with  the  others^  were  matters  of  material 
inducement  pertaining  directly  to  the  subject-matter  of  the 
undertaking. 

VII.  In  the  ninth  instruction  the  court  charged  that 
as  a  condition  to  the  allowance  of  the  defense  the  defendants 
must  have  been  damaged,  and  in  the  tenth  instruction  that 

7.  iMsnucTioNs:    in  cvcut  of  ratification  the  defendants  would 
iSi^lmtl        be  ^^  precluded  from  asserting  any  claim  for 

damages."  These  expressions,  in  view  of  the  issues,  were 
not  quite  accurate,  but  in  the  connection  employed  could  not 
have  been  misleading  to  the  jury, 

VIII.  This  action  was  begun  September  24,  1903, 
and  the  answer  was  filed  October  6th  of  the  same  year.  To 
this  answer  thirty-nine  interrogatories  were  attached,  to 
a  Intemoca-        which  answers  by  plaintiffs  cashier  were  filed 

ment.  *  "  two  days  later.  The  cause  was  tried,  and,  on 
appeal,  remanded  for  a  new  trial  March  6,  1906.  On  the 
18th  day  of  March,  1907,  the  plaintiff  filed  additional  an- 
swers to  the  interrogations,  making  them  more  specific, 
signed  by  other  ofiicers  of  the  bank  as  well  as  cashier.  On 
motion  these  were  stricken  from  the  files.  There  is  author- 
ity for  saying  that  permitting  amendments  to  answers  to 
such  interrc^tions  is  discretionary  with  the  court.  Pool 
V.  Harrison,  18  Ala.  514;  Baltzer  v.  B.  Co.,  89  Wis.  257 
(60  N.  W.  716).  Such  amendments,  if  allowed,  however, 
should  be  limited  to  the  correction  of  mere  mistakes  or 
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oversights,  and  be  made  promptly  upon  discovery  of  de- 
fects so  as  to  obviate  any  inference  that  they  are  the  result 
of  an  afterthought  that  more  evidence  is  essential.  An- 
swers to  interrogatories  attached  to  the  pleadings  "may 
be  read  by  either  parly  as  a  deposition  between  the  party 
interrogating  and  the  party  answering  "  (section  8604,  Code 
1897),  and  it  manifestly  would  be  unfair  to  permit  the 
party  answering  to  add  to  his  answers  at  different  times,  as 
the  trial  progresses,  to  meet  the  varying  phases  of  the  case 
as  these  develop.  Especially  is  this  true  where,  as  in  this 
State,  the  party  is  not  confined  to  responding  merely  to  the 
interrogatories,  but  "  may  state  any  new  matter  concerning 
the  same  cause  of  action,  which  shall  likewise  be  read  as  a 
deposition.''  Section  3605,  Code  1897 ;  Beem  v.  Farrell,  135 
Iowa,  670.  If  other  evidence  is  essential,  the  way  to  pro- 
cure it  is  open  by  having  the  answering  party  testify  as  a 
witness,  or  taking  his  deposition  in  the  ordinary  way.  Earely 
will  there  be  occasion  for  permitting  any  amendments  to 
such  answers,  and  only,  if  ever,  upon  clear  showing  of  abuse 
of  discretion  will  this  court  interfere  with  the  refusal  of 
permission  by  the  trial  court.  There  was^no  error  in  strik- 
ing the  additional  answers  from  the  files. 

Several  other  matters  are  argued,  such  as  that  the  issue 
was  disposed  of  on  the  former  appeal,  that  the  question  of 
ratification  was  not  properly  submitted,  that  the  defense  was 
not  pleaded  as  a  joint  defense  and  the  like,  all  without  merit 
and  not  calling  for  separate  consideration. 

The  record  is  without  prejudicial  error,  and  the  judg- 
ment is  affirmed. 
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Fbemont  Cottntt,  Iowa,  Appellant,  v.  Fremont  County 
Bank,  J.  H.  McDonald,  Clark  Cabby,  Jerby  Lock- 
et, A.  V.  Penn,  C.  J.  Edsen,  Appellees. 

Suretyship:    uabiuty  for  county  deposits.    Although  county  funds 

1  are  deposited  prior  to  approval  of  the  bond  filed  by  the  bank 
as  provided  by  Code,  section  1457,  a  subsequent  approval  of  the 
bond  with  authority  to  the  treasurer  to  deposit  not  exceeding  a 
certain  amount,  will  render  the  bond  liable  for  the  funds  on  der 
posit  at  the  time  of  such  approval  or  subsequently  deposited,  not 
exceeding  the  amount  of  the  authorized  deposit 

Same.    The  sureties  on  a  bond  given  by  a  bank  to  secure  the  deposit 

2  of  county  funds  are  only  liable  to  the  extent  of  the  deposit  au- 
thorized by  the  supervisors,  and  not  for  the  full  penalty  named 
in  the  bond,  whether  the  bond  was  valid  when  filed  or  validated 
by  a  subsequent  resolution  of  the  board. 

Same.    Sureties  on  a  bond  given  to  secure  the  deposit  of  county 

3  funds  are  not  liable  for  the  loss  of  funds  through  the  insolvency 
of  the  bank  prior  to  assuming  the  obligation;  but  where  the 
evidence  shows  that  at  the  time  the  liability  attached  the  bank 
was  a  going  concern  and  had  not  refused  payment,  although  in 
somewhat  embarrassed  circumstances,  the  sureties  cannot  rely  on 
a  prior  loss  of  the  funds  to  relieve  their  liability. 

Same:    appucation  op  payment.    The  usual  rule  that  where  neither 

4  debtor  nor  creditor  has  made  an  application  of  pa3rments  the 
same  will  be  applied  to  the  earlier  rather  than  the  later  accounts, 
applies  to  sureties  on  a  bond  given  to  secure  the  deposit  in  a 
bank  of  county  funds. 

Appeal  from  Fremont  District  Court. —  Hon.  W.  R.  Green, 

Judge. 

Thursday,  April  9,  1908. 

Action  at  law  upon  a  bond  given  by  defendants  to  hold 
the  plaintiffs  county  treasurer  harmless  from  all  loss  by  rea- 
son of  deposits  made  by  him  in  the  Fremont  County  Bank. 
The  case  was  tried  to  the  court  without  a  jury,  resulting  in 
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a  small  judgment  for  plaintiff,  and  plaintiff  appeals. —  Re- 
versed. 

W.  H.  Norcutt,  County  Attorney,  and  T.  8.  Stevens, 
for  appellant. 

W.  E.  Mitchell  and  William  Eaton,  for  appellees. 

Deemeb,  J. —  On  January  4,  1904,  pursuant  to  pre- 
vious election,  H.  C.  Byars  became  treasurer  of  Fremont 
county,  succeeding  H.  E.  Hawley,  the  retiring  treasurer. 
Hawley  had,  during  his  term  of  office,  deposited  county  funds 
in  the  Fremont  County  Bank,  apd  these  funds  were  secured 
by  a  bond  similar  to  the  one  upon  which  this  action  is  bot- 
tomed; one  of  the  sureties  upon  this  bond  having  signed 
the  previous  one.  Plaintiff's  board  of  supervisors  made  a 
settlement  with  the  retiring  treasurer,  Hawley,  and  found 
that  he  had  on  deposit  in  the  Fremont  County  Bank  on  Jan- 
uary 5,  1904,  a  balance  of  $1,095.99.  Hawley  thereupon 
made  his  check  for  that  amount  to  Byars,  his  successor,  and 
upon  the  7th  of  that  month,  and  after  the  bond  in  suit  was 
given,  Byars  turned  his  check  back  into  the  b^nk  receiving 
credit  therefor,  and  later  made  deposits  amounting  to 
$686.70.  The  treasurer  drew  out  all  but  $1,348.89  of  the 
amount  of  these  deposits,  and,  owing  to  financial  difficulties 
of  the  bank,  was  unable  to  get  this  balance.  Failing  to 
get  it,  this  action  was  brought,  which  resulted  in  a  judgment 
for  plaintiff  in  the  sum  of  $167.20.  Plaintiff  contends  upon 
this  appeal  that  it  should  have  had  judgment  for  the  balance 
of  the  funds  deposited  in  the  bank,  or  in  any  event  for  the 
sum  of  $1,000,  by  reason  of  facts  hereafter  to  appear.  Many 
defenses  were  interposed,  most  of  which  must  be  considered 
upon  this  appeal.  Among  other  things  it  is  contended  (1) 
that  the  bond  was  and  is  invalid  because  the  plaintiff's  board 
of  supervisors  had  not  selected  and  designated  the  Fremont 
County  Bank  as  a  depository  at  the  time  the  bond  was  exe- 
cuted or  when  the  check  was  deposited  by  Byars;  (2)  that 
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the  check  from  Hawley  to  Byars  was  absolutely  worthless, 
and  that  the  amount  represented  thereby  was  lost  to  the 
county  before  Byars ^as  elected  or  took  his  seat  as  treasurer; 
(3)  that  nothing  ever  came  into  the  hands  of  the  Fremont 
County  Bank  after  Byars  became  treasurer,  sav^  the  amount 
for  which  defendants  were  held  responsible;  (4)  that  in  no 
event  can  defendants  be  held  liable  for  more  than  $1,000; 
and  (5)  that  defendants  cannot  be  held  liable  for  any  deposit 
made  in  the  bank  prior  to  May  3,  1904. 

It  appears  that  in  January  of  the  year  1898  the  board 
of  supervisors  passed  a  resolution  authorizing  the  coimty 
treasurer  to  deposit  county  funds  to  any  amount  not  exceed- 
ing $25,000  with  such  bank  or  banks  in  the  county  as  he 
might  designate,  upon  compliance  with  section  1457  of  the 
Code.  And  in  April  of  the  year  1900  the  Fremont  County 
Bank,  with  McDonald^  Penn  and  others,  executed  a  bond 
similar  to  the  one  in  suit  whereby  they  undertook  to  save 
Hawley,  the  then  treasurer  of  the  county,  harmless  from  loss 
by  reason  of  any  deposit  he  might  make  in  the  said  bank. 
This  bond  was  for  $10,000,  and  it  was  approved  in  May  of 
the  year  1900.  The  bond  in  suit  was  executed  January  5, 
1904,  and  bears  the  approval  of  Byars,  treasurer,  and  of  the 
chairman  of  the  board  of  supervisors,  each  of  date  of  Jan- 
uary 5,  1904.  It  is  in  the  penal  sum  of  $2,000,  and  is  con- 
ditioned as  follows :  "  The  conditions  of  this  obligation  are 
such  that,  if  the  said  Fremont  County  Bank,  as  depository  of 
public  funds,  shall  properly  account  and  pay  over  on  proper 
demand  all  public  money  which  may  be  deposited  with  the 
said  Fremont  County  Bank  by  H.  C.  Byars,  as  treasurer  of 
Fremont  county,  and  shall  hold  the  said  treasurer  harmless 
from  all  loss  by  reason  of  all  deposits  which  he  may  make 
with  the  said  Fremont  County  Bank,  then  this  obligation  to 
be  void  and  of  no  effect ;  otherwise,  to  remain  in  full  force 
and  virtue  in  law."  The  board  of  supervisors  of  plaintiff 
county  also  passed  a  resolution  on  the  6th  day  of  January, 
1904,  expressly  approving  the  bond  in  suit.     We  also  find  the 
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followiiig  resolution  of  the  board  passed  on  May  3,  1904: 
"  Resolved,  that  the  county  treasurer  is  hereby  authorized  to 
deposit  county  funds  in  the  amounts  herein  stated,  to-wit: 
The  Fremont  County  Bank,  $1,000;  provided,  that  any  of 
said  banks  before  receiving  such  deposit  shall  file  a  bond 
conditioned  as  required  by  law  and  in  compliance  therewith, 
and  bonds  filed  and  approved  since  January  1,  1904,  that 
are  in  compliance  with  the  law  and  this  resolution,  shall  be 
held  good  as  per  such  approval  H.  C.  Vanatta,  Chairman, 
Attest:    J.  D.  McKean,  Auditor.^* 

In  addition  to  the  Hawley  check,  Byars,  treasurer,  made 
the  following  deposits:  May  23d,  1904,  $52.18;  May  24th, 
$34.52;  July  11th,  $600.  The  items  $34.52  and  $52.18 
represent  the  taxes  of  McDonald,  cashier  of  the  bank  for 
which  the  treasurer  was  given  credit  on  the  books  of  the  bank 
without  any  money  passing  through  his  hands.  The  county 
treasurer,  Byars,  as  we  have  said,  drew  out  all  but  $1,349.89 
of  the  total  amount  which  it  is  claimed  was  deposited  in  the 
bank.  The  trial  court  evidently  charged  the  defendants 
with  the  amount  of  the  $600  deposit,  and  gave  them  credit 
for  the  amount  actually  drawn  out  by  the  treasurer.  Sec- 
tions 1461,  1456  and  1457  of  the  Code  of  1897  as  amended 
read  as  follows: 

When  a  county  treasurer  goes  out  of  office,  he  shall 
make  a  full  and  complete  settlement  with  the  board  of  supeiv 
visors,  and  deliver  up  all  books,  papers,  moneys,  and  all  oflier 
property  pertaining  to  the  office,  to  his  successor,  taking  his 
receipt  therefor.  The  board  of  supervisors  shall  make  a 
statement  of  State  dues  to  the  Auditor  of  State,  showing  all 
charges  against  the  treasurer  during  his  term  of  office,  and 
all  credits  made,  the  delinquent  taxes  and  other  unfinished 
business  charged  over  to  his  successor,  and  the  amount  of 
money  paid  over  to  his  successor,  showing  to  what  year  and 
to  what  account  the  amount  so  paid  over  belongs.  It  shall 
also  see  that  the  books  of  the  treasurer  are  correctly  balanced, 
before  passed  into  the  possession  and  control  of  the  treasurer 
elect 

If  the  State  treasurer  or  any  county  treasurer,  by  him- 
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self  or  through  another^  discounts  auditor^s  warrants  either 
directly  or  indirectly,  he  shall  upon  conviction  be  fined  in 
any  sum  not  exceeding  one  thousand  dollars. 

A  county  treasurer  shall  be  liable  to  a  like  fine  for 
loaning  out,  or  in  any  manner  using  for  private  purposes, 
state,  county,  or  other  funds  in  his  hands,  except  that  when 
permitted  by  the  board  of  supervisors  by  resolution  entered 
of  record  he  may  deposit  such  funds  in  any  bank  or  banks  in 
the  State,  to  any  amount  fixed  by  such  resolution;  axid  the 
county  may  receive  such  rate  of  interest  on  the  money  so 
deposited  as  may  be  agreed  upon  by  the  treasurer,  board  of 
supervisors,  and  the  bank;  but  before  such  deposit  is  made 
such  bank  shall  file  a  bond  with  sureties,  to  be  approved  by 
the  treasurer  and  the  board  of  supervisors,  in  double  the 
maximum  amount  permitted  to  be  deposited,  conditioned  to 
hold  the  treasurer  harmless  from  all  loss  by  reason  of  such 
deposit  or  deposits.  Said  bond  shall  be  filed  with  the  county 
auditor  and  action  may  be  brought  thereon  either  by  the 
treasurer  or  the  county,  as  the  board  of  supervisors  may  elect. 
And  the  State  treasurer  shall  be  liable  to  a  fine  of  not  more 
than  ten  thousand  doUars  for  a  like  misdemeanor.  But  noth- 
ing done  under  the  provisions  of  this  section  shall  alter  or 
affect  the  liability  of  the  treasurer  or  the  sureties  on  his 
official  bonds. 

The  case  is  argued  on  the  theory  that  the  bond  in  suit 
was  unauthorized,  without  authority  of  law,  contrary  to  the 
1  Su»rrYSHip-      st^^^^t^s   quotcd,    agaiust   public   policy    and 
fo?wmity        therefore  void.     This  is  denied  by  plaintiff 
depowu.  j^^^   j^   further  insists   that   defendants   are 

estopped  from  denying  the  validity  of  the  bond,  and  that 
in  any  event  the  bond  is  good  as  a  common-law  obligation, 
and  is  not  contrary  to  law  or  opposed  to  public  policy. 
In  our  view  of  the  case  it  is  not  necessary  to  determine 
this  question.  Conceding  arguendo  that  the  bond  when 
given,  was  unauthorized  and  contrary  to  the  provisions  of 
section  1457  of  the  Code  as  amended,  because  the  board 
of  supervisors  had  not  by  resolution  entered  an  order  of  rec- 
ord permitting  the  treasurer  to  deposit  funds  in  the  defendant 
bank,  it  yet  appears  that  on  the  3d  day  of  May,  1904,  the 
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board  did  pass  such  a  resolution,  and  ratified  and 
confirmed  the  bond  given  in  this  case,  and  permitted 
the  county  treasurer  to  deposit  in  defendant  bank  the  sum 
of  $1,000.  This  order  was  not  perhaps  retroactive  save  as 
it  ratified  and  confirmed  the  bonds  already  given,  but  there 
is  no  reason  why  the  county  could  not  accept  bonds  already 
given  as  in  compliance  with  the  statute  and  with  its  order 
then  entered  of  record.  When  so  ratified  the  defendants 
became  liable  for  all  funds  then  on  deposit  in  the  bank  and 
for  all  that  might  subsequently  be  added  thereto  to  the  extent 
of  $1,000.  Of  course  defendants  could  not  be  held  liable 
on  this  theory  of  the  case  for  any  sums  which  had  been  lost 
to  the  county  prior  to  May  3,  1904  —  the  date  of  the  reso- 
lution referred  to  —  for  the  plain  reason  that  the  validation 
of  the  bond  would  not  make  defendants  liable  for  losses  which 
had  actually  occurred  prior  to  that  time.  On  this  theory  of 
the  case  defendants  became  liable  on  their  bond  for  all 
moneys  in  the  bank,  and  for  all  such  as  were  thereafter  made 
to  the  extent  of  $1,000. 

There  is  much  to  be  said  in  favor  of  the  proposition 
that  the  bond  was  valid  when  given,  and  that  defendants 
are  estopped  from  insisting  that  the  Fremont  County  Bank 
was  not  properly  selected  as  a  county  depository  under  the 
statute  quoted.  Were  it  not  for  the  peculiar  language  of 
this  statute  we  should  have  no  difficulty  in  so  finding.  The 
language  of  this  enactment  is  peculiar,  and  perhaps  it  should 
be  so  read  as  to  treat  the  depositing  of  county  funds  in  a 
bank  as  the  equivalent  of  a  loan  such  as  prohibited  by  law. 
But  there  is  much  force  in  the  suggestion  that  defendants 
are  estopped  from  saying  that  the  defendant  bank  was  not 
properly  selected  as  a  depository  in  accordance  with  section 
1457  of  the  Code  as  amended.  Under  somewhat  similar 
statutes  sureties  have  been  held  estopped  in  other  jurisdic- 
tions from  making  such  a  plea  as  is  here  relied  upon.  State 
V.  Bates,  36  Vt.  387 ;  Board  v.  State  Bank,  64  Minn.  180 
(66  K  W.  143) ;  People  v.  Evans,  29  Cal.  430;  Board  v. 
Gray)  61  Minn.  242  (63  N.  W.  635) ;  Board  v.  Loan  <6 
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Trust  Co.,  76  Minn.  489  (78  N.  W.  113) ;  Henry  Co.  v.  Sal 
mon,  201  Mo.  136  (100  S.  W.  20)  ;  Mechem,  Pub.  Officers, 
sections  296  and  341,  and  cases  cited ;  Brandt  on  Suretyship, 
sections  520  and  521.  This  question  is  not  free  from  diffi- 
culty, and  it  is  not  necessary  that  we  decide  it  now. 

Assuming  that  the  bond  was  good  when  executed  either 
as  a  statutory  bond  or  as  a  common-law  obligation,  it  does 
not  follow  that  defendant's  liability  extended  to  the  full 
amount  of  the  penalty  therein  named,  to-wit, 
$2,000,  or  to  the  full  amount  of  the  deposits 
made  in  the  bank  by  the  coimty  treasurer.  For  some  reason 
the  board  of  supervisors  entered  of  record  the  resolution  be- 
fore quoted  of  date  May  3,  1904.  This  must  have  been 
either  for  the  purpose  of  validating  the  bond  previously 
given  or  of  reducing  or  limiting  the  amount  which  might 
be  deposited  by  the  treasurer  in  the  defendant  bank.  If^  to 
validate  the  bond,  it  became  a  limitation  upon  the  amount 
which  might  properly  be  deposited  thereunder,  and  if,  for 
the  purpose  of  reducing  or  limiting  the  amount  which  might 
be  deposited  under  the  bond  treating  it  as  valid  from  its  in- 
ception, it,  in  so  far  as  the  sureties  are  concerned,  had  the 
same  effect;  that  is  to  say,  if  the  bond  be  treated  as  valid 
from  its  delivery  in  January,  the  resolution  of  May  3d  had 
the  effect  to  reduce  the  sureties'  liability  thereunder  to  the 
amount  named  in  that  resolution.  The  sureties  had  the  right 
to  rely  upon  the  county  treasurer  immediately  reducing  the 
amount  to  the  sum  authorized,  and  in  view  of  that  resolution 
the  county  cannot  now  be  heard  to  say  that  notwithstanding 
the  neglect  of  its  officers  to  do  their  duty  toward  the  sureties 
it  will  hold  them  to  the  full  amount  of  the  loss,  not  exceed- 
ing the  penalty  named  in  the  bond.  The  resolution  pro- 
vided that  no  more  than  $1,000  should  be  deposited  in  the 
defendant  bank,  and  the  county  treasurer  if  he  had  done  his 
duty  would  have  diminished  his  deposit  to  that  amount ;  and 
the  sureties  on  the  bond  had  the  right  to  rely  upon  his  doing 
so.     In  other  words,  the  amount  of  their  liability  was  by 
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this  resolution  reduced  to  the  sum  authorized  to  be  deposited 
in  the  defendant  bank.  So  that^  no  matter  whether  the  bond 
be  valid  from  its  inception  or  validated  by  the  resolution  of 
May  3,  1904,  defendants^  liability  is  limited  by  the  resolu- 
tion to  the  sum  of  $1,000,  and  to  that  extent  only  may  they 
be  held  liable.  The  trial  court  evidently  held  the  bond  valid, 
for  it  rendered  judgment  thereon  to  the  amount  hitherto 
stated.  That  conclusion  seems  to  be  correct,  no  matter 
which  theory  of  the  case  be  adopted. 

II.  This  brings  us  to  the  next  proposition,  and  that  is 
that  neither  on  January  5  nor  on  May  3,  1904,  had  the  de- 
fendant bank  any  money  belonging  to  the  county.  In  other 
words,  it  is  contended  that  the  bank  was  in- 
solvent on  both  dates,  and  that  the  money  was 
lost  to  the  county  before  Byars  became  treasurer.  This  prop- 
osition is  one  of  fact  Of  course,  if  the  money  was  in  fact 
lost  to  the  county  before  defendants  became  obligated  upon 
the  bond  in  suit,  the  sureties  thereon  cannot  be  held  liable 
for  any  defalcation  occurring  before  they  assumed  any  obli- 
gation to  the  county  or  to  its  treasurer.  It  appears  from  the 
testimony  that  the  bank  was  a  going  concern  from  January, 
1904,  until  November  1,  1906.  Defendant  McDonald  was 
cashier,  and  so  far  as  shown  neither  he  nor  the  bank  had  re- 
fused payment  of  checks  until  some  time  in  the  year  1905, 
when  the  check  for  $350  issued  by  the  county  treasurer  was 
not  paid  in  full.  We  now  quote  the  only  other  testimony 
regarding  the  solvency  of  the  bank.  It  came  from  McDon- 
ald the  cashier,  and  reads  as  follows : 

Knew  H.  E.  Hawley,  county  treasurer,  while  he  was 
treasurer  of  Fremont  County.  Upon  the  7th  day  of  Janu- 
ary, 1904,  H.  C.  Byars,  treasurer,  presented  to  me  a  check 
drawn  by  H.  E.  Hawley,  treasurer.  I  did  not  pay  the  chedc. 
Why,  of  course,  if  they  had  insisted  on  payment  of  it  I 
might  possibly  have  arranged  it;  but  just  on  the  spur 
of  the  moment  I  do  not  think  I  could  have  paid  the  check. 
I  think  there  has  been  no  time  since  May  8,  1904,  Aat  I 
had  the  means  in  my  own  name  and  right  to  pay  the  checL 
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Did  not  have  it  in  cash  May  3d.  The  bank  did  not  have 
the  moneys  or  credits  in  its  own  right  January  7,  1904,  to 
take  tip  the  check.  Q.  Now,  I  want  you  to  state,  Mr.  Mc- 
Donald, if  all  of  your  property  of  every  description,  on  the 
7th  day  of  January,  1904,  was  not  heavily  mortgaged  ?  A. 
So  far  as  my  recollection  of  what  I  had,  it  was.  Q.  You 
had  some  abstract  books  and  they  were  mortgaged?  A. 
Yes,  sir.  Q.  Tell  the  court  whetiaer  or  not  the  mortgage 
took  the  abstract  books.  A.  Yes,  sir.  Q.  State  whether 
or  not  your  bank  building  at  that  time  was  mortgaged.  A. 
Yes,  sir ;  Chas.  Magel  had  a  mortgage  on  the  bank  building 
for  $2,500.  That  mortgage  did  not  take  the  building.  I 
gave  a  deed  to  secure  a  second  mortgage  on  the  bank.  Owed 
a  bank  at  Des  Moines  $2,500*  I  am  a  brother-in-law  to  the 
defendants  A.  V.  Penn  and  C.  J.  Edsen.  We  married  sis- 
ters. I  was  in  the  banking  business  in  1904  receiving  de- 
posits from  anybody  that  would  come  there  and  deposit  with 
me.  Was  advertising  myself  as  a  banker.  Continued  in  the 
banking  business  at  Sidney,  Iowa,  until  November  1,  1906. 
Eeceived  deposits  from  January,  1904,  to  November  1, 
1906,  at  said  bank. 

He  further  testified  as  shown  by  the  record : 

Q.  Now,  has  there  been  any  time  since  that  time,  Mn 
McDonald,  prior  to  the  3d  day  of  May,  1904,  that  you  have 
the  means  in  your  own  name  and  in  your  own  right  to  pay 
that  check  [$1,095.99]?  A.  Prior  to  that  time?  Q. 
Prior  to  May  3,  1904,  at  any  time  between  the  7th  of  Janu- 
ary, 1904,  and  the  3d  day  of  May,  1904  ?  A.  No,  sir,  I 
think  not  Q.  Did  you  have  it  on  the  3d  day  of  May  ?  A. 
Not  in  cash.  Q.  Did  you  have,  on  the  7th  day  of  January, 
1904,  any  moneys  or  credits  in  your  own  right  sufficient  to 
pay  and  take  up  that  check,  or  did  the  Fremont  County  Bank 
have  it  ?  A.  No,  sir.  Q.  State  whether  or  not  the  Fre- 
mont County  Bank  at  any  time  between  the  7th  day  of  Jan- 
uary, 1904,  and  the  3d  day  of  May,  1904,  in  its  own  right 
and  own  name,  have  any  funds  with  which  to  meet  and  take 
care  of  this  check  ?  A.  No,  sir ;  all  of  my  property  on  the 
7th  day  of  January,  1904,  was  heavily  mortgaged  so  far  as 
my  recollection  goes.  My  bank  building  was  mortgaged  — 
the  mortgage  took  the  bank  building  —  which  indebtedness 
existed  prior  to  January  1,  1904.     Magel  had  a  mortgage  of 
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twenty-five  hundred,  and  thare  was  a  second  mortgage,  and 
the  bank  building  went  to  pay  the  second  mortgage.  I  also 
owed  a  bank  in  Des  Moines  twenty-five  hundred  dollars.  Q. 
Has  there  been  any  time,  Mr.  McDonald,  since  the  7th  day 
of  January,  1904,  that  the  Fremont  County  Bank,  or  your- 
self, with  funds  belonging  to  yourself  or  the  bank,  could  have 
paid  or  taken  up  this  check  of  Mr.  Hawley  for  $1,095.99  ! 
A.     No,  sir. 

Is  this  sufficiait  to  show  that  the  bank  was  insolvent 
and  the  money  lost  to  the  county  before  May  8,  1904  ?  We 
think  not  The  bank  at  that  time  was  a  going  concern.  So 
far  as  shown  it  had  never  down  to  that  date  refused  to  pay 
any  checks  drawn  upon  it.  Indeed  the  cashier  said  that  he 
could  have  paid  on  January  7th,  if  the  money  had  been 
demanded.  No  checks  were  dishonored  so  far  as  shown  un- 
til some  time  in  the  year  1905,  and,  these  were  not  dishonored 
in  law.  The  cashier  simply  pleaded  for  time,  and  was 
granted  it,  upon  payment  of  $50  upon  a  $350  check.  The 
bank  continued  in  business  meeting  its  obligations  in  one  way 
or  another  for  more  than  a  year  after  that  time.  Indeed, 
it  paid  the  county  treasurer  or  honored  his  checks  to  the 
amount  of  $433.80  after  the  deposits  were  made.  The  de- 
posits were  not  special  but  general,  and  upon  these  county 
deposits  the  bank  was  simply  a  debtor  to  the  county  or  to  the 
treasurer.  So  long  as  it  was  able  to  pay  its  debts  and  con- 
tinue in  business  the  money  was  not  lost  to  the  county,  but 
for  all  practical  purposes  was  still  in  the  bank.  The  bank 
did  not  become  insolvent  until  it  was  unable  to  pay  its  debts 
in  the  usual  and  ordinary  way,  and  the  testimony  shows 
that  this  did  not  occur  until  the  year  1906.  So  that  defend- 
ants became  liable  on  their  bond  to  the  extent  of  $1,000  from 
May  3, 1904.  At  that  time  there  was  on  deposit  the  amounts 
heretofore  stated.  This  was  reduced  by  payments  from  time 
to  time  until  the  balance  in  May,  1906,  was  $1,344.89.  The 
bank  refused  payment  of  this  balance  May  14,  1906.  The 
testimony  shows  that  all  payments  made  by  the  bank  were 
after  May  3,  1904^    Our  oonoluBion  oa  tixis  branch  of  the 
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case  is  that  for  all  practical  purposes  the  county  money  was 
in  the  bank  on  May  3, 1904,  was  not  lost  to  the  county  before 
that  date,  and  that  defendants'  obligation  on  the  bond  is  lim- 
ited only  by  the  penalty  and  by  the  resolution  of  May  3, 
1904,  fixing  the  amount  which  the  county  might  deposit  in 
the  bank  at  $1,000.  Having  that  much  or  its  equivalent  in 
the  bank  on  May  3,  1904,  and  the  amount  never  being  re- 
duced below  that  sum,  defendants  are  liable  for  the  same, 
with  interest  from  the  time  of  demand,  to-wit.  May  14, 
1906,  at  the  rate  of  6  per  cent,  per  annum. 

IIL     The  trial  court  evidently  held  defendants  liable 

for  the  amounts  deposited  after  May  3d,  and  gave  them 

credit  for  all  amounts  drawn  out  by  the  county  treasurer  no 

matter  whether  paid  before  or  after  May  3, 

appiioition  of     1904.     Indeed,  there  is  no  showing  in  the 

payments.  ^ '  ^ 

record  as  to  just  when  these  payments  were 
made.  The  question  as  to  the  application  of  payments 
is  not  argued,  and  it  is  not  necessary  for  that  rea- 
son to  decide  it.  However,  as  no  application  seems  to  have 
been  made  by  either  party  at  the  time  the  money  was  drawn 
from  the  bank,  it  may  become  necessary  to  decide  how  this 
application  should  be  made  in  order  to  establish  the  extent 
of  defendants'  liability.  Finding  as  we  have  that  there  was 
on  deposit  in  the  bank  at  least  $1,000  on  May  3,  1904,  and 
that  more  than  $600  was  thereafter  deposited,  there  would 
still  remain  in  the  bank  more  than  $1,000,  even  should  we 
find  that  the  entire  $453.80  should  be  credited  against  that 
sum  rather  than  on  the  overdeposit  of  $95.99.  If  defend- 
ants are  simply  to  be  held  liable  for  the  amounts  deposited 
after  May  3d,  and  not  for  the  amount  then  in  the  bank,  we 
think  that  the  entire  credits  of  $453.80  should  have  been  ap- 
plied upon  the  earlier  deposits  under  the  rule  generally  es- 
tablished that,  when  neither  debtor  nor  creditor  have  made 
application  of  payments,  they  should  be  applied  upon  the 
earlier  rather  than  the  later  accounts.  Schoonover  v.  Os- 
borne, 108  Iowa,  453.  This  is  the  rule  established  as  to 
Vou  138  lA.— -la 
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sureties  on  stich  bonds  as  the  one  now  before  ns.  See  Henry 
Co.  V.  Salmon,  201  Mo.  136  (100  S.  W.  28)  ;  Board  v.  Am. 
Trust  Co.,  75  Minn.  489  (78  N.  W.  113) ;  Brown  v.  Board, 
58  Kan.  672  (50  Pae.  888).  This  rule  obtains  even  where 
sureties  are  concerned.  Hanson  v.  Manley,  72  lowa^  48; 
White  V.  Beem,  80  Ind.  839 ;  Livermore  v.  Claridge,  33  Me. 
428.  Indeed^  the  rule  as  sometimes  stated  is  that  the  ap- 
plication should  be  made  to  the  unsecured  rather  than  the 
secured  indebtedness.  While  there  is  a  contrariety  of  opin- 
ion upon  this  point  we  have  adopted  the  rule  stated.  Smith 
V.  Moore,  112  Iowa,  60;  Bishop  v.  Hart,  114  Iowa,  96;  ToU 
erton  v.  Roberts,  115  Iowa,  474.  No  matter  what  view  may 
be  taken  of  the  case,  the  trial  court  was  in  error  in  reaching 
the  conclusion  that  it  did. 

The  judgment  should  have  been  for  $1,000,  with  6  per 
cent,  interest  from  May  14,  1906. 

The  judgment  must  be,  and  it  is,  reversed. 


138      178 

!^  *^®  O.  A.  TiBBiTTs,  Administrator,  Appellant,  v.  Mason  City 
&  Ft.  Dodge  R.  R.  Co.,  and  Chicago  Gbeat  Western 
Ry.  Co. 

Railways;    personal  injury:    assumption  op  risk.    It  is  the  duty 

1  of  a  railway  com|>any  to  keep  its  switch  yards  and  tracks  in  a 
reasonably  safe  condition  for  the  use  of  its  employes;  and  whether 
an  employe  assumes  the  risk  by  stepping  on  loose  gravel  between 
the  tracks,  the  road  being  in  process  of  construction,  is  held 
under  the  evidence  to  have  been  a  question  for  the  jury. 

Same:    contributory  negligence.    Where  the  coupling  device  of  a 

2  freight  car  is  such  that  when  in  a  certain  position  it  may  be 
necessary  for  a  brakeman  to  expose  his  person  to  the  impact 
of  an  approaching  car,  to  make  the  coupling,  he  is  not  negligent 
as  a  matter  of  law  in  making  the  coupling  in  the  customary 
manner.    Evidence  held  insufficient  to  show  negligence  in  law. 

ProziinAte  cause.    Negligence  is  not  the  proximate  cause  of  an  in- 

3  jury  unless  it  can  be  said  that  but  for  such  negligence  the  injury 
would  not  have  happened. 
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Negligence:  circumstantial  evidence:  suFFiaENcv.  While  cir- 
4  cumstantial  evidence  may  be  resorted  to  to  establish  the  connec- 
tion between  an  injury  and  the  negligence  claimed  to  have  caused 
it,  such  evidence  must  be  more  than  merely  consistent  with  a 
given  theory  of  the  accident,  it  must  exclude  any  other  reasonably 
probable  theory;  so  that  where  a  brakeman  was  killed  in  making 
a  coupling  and  the  evidence  leaves  the  happening  of  the  accident 
a  mere  matter  of  conjecture,  as  consistent  with  the  theory  of 
absence  of  negligence  as  with  the  negligence  of  the  company,  a 
verdict  for  the  company  should  be  directed. 

Appeal  from  Pottawattamie  District  Court. —  Hon.  W.  R. 
QsivBiN^  Judge. 

Pbiday,  Apeil  10,  1908. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant,  and  judgment  accordingly.  The  plaintiff  ap- 
peals.—  Affirmed. 

Clem  F.  Kimball,  for  appellant 

Saunders  &  Stuart,  for  appellees^ 

liADDy  C.  J. —  Daniel  Clancy  was  killed  October  27, 
1903,  while  rendering  services  as  a  brakeman  in  the  employ- 
ment of  the  Mason  City  &  Ft  Dodge  Railway  Company. 
That  company  was  then  using  the  rolling  stock  of  the  Chi- 
cago Great  Western  Railway  Company,  and  this  accounts 
for  the  two  companies  being  joined  as  parties  defendant 
The  general  direction  of  the  road  is  east  and  west,  and  at 
McClelland  the  house  track  is  in  front  and  immediately 
north  of  the  depot,  and  beyond  that  is  the  main  track.  The 
side  or  switch  track  is  south  of  it.  The  freight  train  pulled 
in  from  the  East  at  about  half  past  six  o'clock  p.  m.,  stop- 
ping on  the  house  track  in  front  of  the  depot.  The  engine 
and  one  car  were  "  cut  off,''  and,  after  a  couple  of  cars  had 
be«i  "  picked  up,"  these  were  being  "  shoved  down  "  to  the 
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head  end  of  the  part  of  the  train  left  standing.  Clancy  was 
on  the  ladder  on  the  south  side  near  the  east  end  of  the  head 
car  being  backed,  and,  when  within  the  distance  of  the  length 
of  one  car  and  half  of  another  from  the  standing  car,  he 
stepped  to  the  ground,  and  started  "  around  in  front  of  the 
moving  car."  The  head  brakeman,  who  was  on  the  south- 
west comer  of  the  head  standing  car,  testified :  "  I  saw 
him  start  aroimd  in  front  of  the  moving  car.  I  think  he 
was  verj  nearly  up  to  the  rail  by  the  looks  of  the  lantern  or 
stepped  over  the  rail.  I  do  not  think  he  took  a  step  after  he 
got  in  front  of  the  car."  He  also  testified  that  he  saw  de- 
ceased carry  a  lantern  in  his  right  hand,  and  that  he  saw  it 
go  down  to  the  right  as  he  fell.  Immediately  thereafter  the 
witness  went  "where  he  had  been  standing  when  his  lantern 
fell,"  and  "  found  him  lying  just  outside  the  ties."  His 
head  was  toward  the  east,  and  his  lantern  between  the  ties, 
immediately  south  of  the  rail,  with  bail  flattened  as  though 
run  over  by  a  car  wheeL  The  witness  removed  him  out  from 
the  track.  One  Cramer  was  standing  in  the  tel^raph  oper- 
ator's room  in  the  depot  at  the  time,  and,  as  the  window  set 
out  somewhat,  noticed  Clancy's  lantern  as  the  engine  backed, 
and  saw  it  fly  away  from  the  car.  He  testified :  "  As  I 
was  looking  out  of  the  window,  I  saw  a  lantern  on  the  car, 
and  probably  something  else  caught  my  eye,  and  I  dropped 
my  eyes,  and  looked  up  again,  and  saw  a  lantern  flying  away 
from  the  car.  That  is  all  I  know."  The  conductor  went  to 
Clancy  immediately  upon  being  informed  of  the  accident  by 
the  head  brakeman,  and,  asking  him  how  it  happened,  was 
told  by  him :  "  I  went  in  to  open  the  knuckle,  and  stumbled 
in  that  d — n  gravel."  On  the  second  morning  after  the  ac- 
cident a  witness  discovered  a  little  white  wet  spot  on  the  rail 
near  depression  hereafter  mentioned,  and  toward  where  the 
body  lay,  as  though  something  had  been  mashed  thereon. 
This  is  all  the  evidence  bearing  on  the  happening  of  the  acci- 
dent, save  the  proof  of  the  nature  of  the  injury.  The  an- 
terior portion  of  the  left  foot  across  the  instep  and  also  the 
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leg  was  crushed.  The  attending  physician  testified: 
'^  There  was  a  bruise^  the  skin  was  not  broken^  extending  up 
the  inside  of  the  limb,  just  beneath  the  scrotum^  and  a  severe 
bruise  above  the  hip  joint,  like  a  bloody  tumor  beneath  the 
skin.  The  crushed  portion  was  from  two  to  four  inches  bo- 
low  the  knee  joint  The  bone  was  broken  in  several  frag- 
ments. You  could  push  your  finger  through  it  anywhere. 
My  opinion  is  that  the  force  that  produced  this  condition 
caught  him  on  the  inside  of  the  heel  and  had  gone  up,  bo- 
cause  the  broken  tissue  was  on  the  inner  side.''  The  leg  waa 
amputated  but  the  injured  man  survived  but  a  few  hours. 
Five  or  six  feet  west  from  where  he  was  found  there  was  a 
depression  in  the  gravel  extending  out  from  the  south  rail 
and  ties,  about  two  feet  long  and  eighteen  inches  wide,  with 
the  gravel  slightly  elevated  at  one  side.  This  was  about  as 
deep  as  the  thickness  of  a  tie  according  to  one  witness,  and 
about  a  foot  deep,  according  to  another,  and  the  gravel  had 
run  into  it  from  between  the  ties. 

I.  The  negligence  alleged  is  the  leaving  of  this  depres- 
sion in  the  roadbed  thereby  rendering  the  place  unsafe  for 
the  work  required  of  deceased.  That  this  ordinarily  might 
1.  Railways:  coustitutc  negligence  ou  the  part  of  the  com- 
mit: .  pany  is  not  questioned.  Defendant  explains 
of  rilk.  this  by  saying  that  the  roadbed  was  in  course 
of  construction,  and  was  incomplete,  and  the  defect 
was  incident  to  such  construction.  Had  this  been  con- 
clusively shown,  there  would  be  ground  for  saying  as  a 
matter  of  law  that  the  deceased  assumed  the  risk.  But 
the  evidence  indicated  that,  though  the  gravel  was  loose, 
containing  considerable  sand,  the  work  of  ballasting  the 
tracks  at  that  place  had  been  completed,  the  material  having 
been  leveled,  and  tamped,  and  the  company  was  engaged  in 
filling  the  space  between  the  tracks.  This  was  done  by  un- 
loading the  gravel  from  the  house  track,  and  moving  it  out 
with  scrapers.  One  witness  testified  that  the  depression 
looked  as  though  made  with  a  scraper,  but  that  the  surface 
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was  not  rough  at  that  place,  having  been  smoothed  some. 
There  was  no  evidence  that  the  unloading  had  occurred  there, 
and  another  witness  testified  that  the  hole  did  not  appear  to 
have  been  made  by  a  scraper,  and  that  the  gravel  inside  and 
outside  of  the  rails  had  been  leveled  and  surfaced  all  about 
that  locality,  so  that  it  was  a  smooth  place  at  which  to  stand 
or  walk.  The  jury  might  then  have  found  that  the  ballast- 
ing where  the  accident  had  occurred  had  been  completed,  and 
that,  it  so  appearing  to  the  employes,  the  defendant  was  n^ 
ligent  in  leaving  a  hole  such  as  that  described  at  a  point 
where  they  might  reasonably  expect  the  surface  to  be  level 
In  other  words,  the  defect  was  where  the  employ^  might 
reasonably  have  assumed  the  track  to  have  been  completed. 
Chicago  &  E.  I.  By.  Co.  v.  Hines,  132  111.  161  (23  N.  E. 
1021,  22  Am.  St.  Rep.  515).  The  duty  of  the  railroad  com- 
pany to  keep  its  tracks  in  a  reasonably  safe  condition  for 
use  by  its  employes  has  been  su£Sciently  discussed  in  other 
cases.  SanJeey  v.  Railway  Co.,  118  Iowa,  39;  Brocks  v. 
Railway  Co.,  81  Iowa,  504;  Fish  v.  Railway  Co.,  96  Iowa, 
702.  See,  also,  Hollenhech  v.  Railway  Co.,  141  Mo.  97  (38 
S.  W.  723) ;  De  Cair  v.  Railway  Co.,  133  Mich.  578  (95 
K  W.  726) ;  Missouri  P.  R.  Co.  v.  Jones,  75  Tex.  151  (12 
S.  W.  972,  16  Am.  St  Rep.  879).  Whether  deceased  as- 
sumed the  risk  was,  in  view  of  the  condition  of  the  yard,  for 
the  determination  of  the  jury. 

IL     It  is  also  argued  that,  in  any  event,  deceased  must 
be  held  to  have  been  guilty  of  contributory  n^ligence.     The 
car  was  equipped  with  a  Turner  coupler,  which  was  so  made 
that  the  knuckle  could  be  opened  with  the 
■Si^^^ST      lever.     This  lever  was  at  the  end  of  the  car 
ten  or  twelve  inches  from  the  comer.     To  ef- 
fect   a    coupling,     the    coupler    on    one    of    the    cars 
must  be  opened,  and  it  was  the  duty  of  the  deceased  to 
see  that  that  on  the  moving  car  was  in  this  condition.     To 
do  this  he  necessarily  passed  somewhat  in  advance  or  in 
front  of  the  car,  though  not  necessarily  in  its  course.     If  the 
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knuckle  is  part  way  open^  it  can  only  be  opened  completely 
bjr  hand.  If  closed,  ^^  it  will  be  necessary  to  get  in  front 
of  the  car  where  a  good  strong  pull  could  be  put  on  the 
lever."  Whether  deceased  was  about  to  open  the  knuckle 
by  pulling  this  lever  or  by  hand  no  one  knows.  All  that 
can  be  said  is  that  he  ^^went  in  to  open''  it  That  was 
his  purpose  in  stepping  "around  the  comer''  of  the  car. 
But  there  is  no  evidence  in  the  record  that  at  the  time  of 
the  accident  he  was  undertaking  to  open  the  knuckle  by 
hand,  or  even  that  he  had  touched  the  lever.  The  other 
brakeman  thought  that  he  might  have  stepped  near  or  over 
the  rail,  but  he  only  judged  from  the  location  of  his  lan- 
tern, and;  as  it  was  the  duty  of  the  deceased  to  see  if  the 
knuckle  was  open,  he  would  be  likely  to  have  held  the 
lantern  out  toward  that  instrument.  The  most  that  can  be 
said  from  the  testimony  is  that  he  had  reached  a  position 
from  which  to  operate  the  lever  when  he  fell;  at  least, 
the  jury  might  so  have  found.  True,  he  stated  to  the 
conductor  that  he  went  in,  but  it  cannot  be  definitely  known 
what  he  meant  by  this.  According  to  the  evidence,  he 
might  have  referred  to  the  mere  reaching  of  his  arm  for 
the  lever.  This  could  have  been  done  from  outside  the 
rail  and  somewhat  in  advance  of  the  car,  and,  if  he  was 
undertaking  to  do  it  in  this  position,  he  was  not  necessarily 
negligent  because  this  was  the  mode  contemplated  in  the  use 
of  the  lever.  Nor  was  a  finding  that  he  was  injured  by 
reason  of  being  between  the  cars  essentiaL  The  jury  might 
have  found  that  his  fall  was  caused,  not  by  impact  with  the 
car  or  from  going  between  them,  but  from  stumbling  in 
the  gravel,  and  hence,  if  n^ligent  in  going  between  the 
cars,  if  he  was,  that  this  in  no  way  contributed  to  his 
injury.  TacJcett  v.  Taylor  Co.,  128  Iowa,  149.  If,  how- 
ever, the  jury  would  have  found  that  he  had  assumed  a 
position  necessary  in  working  the  coupler  with  which  the 
defendant  had  equipped  its  cars  and  was  performing  this 
duty  in  the  usual  and  customary  way,  in  undertaking  to 
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operate  it  he  was  not  negligent  Spwulding  v.  Railway  Co., 
98  Iowa,  207 ;  Pierson  v.  Bailvxiy  Co.,  127  Iowa,  13,  As 
held  in  the  last  case,  the  employe  is  at  fault  in  going  be- 
tween the  cars  when  this  is  unnecessary  owing  to  the  coupler 
equipment ;  but,  where  the  latter  is  of  such  a  character  that, 
in  order  to  operate  it  in  opening  the  knuckle,  the  employe 
necessarily  exposes  his  person  to  the  danger  of  impact  with 
the  approaching  car,  that  case  is  direct  authority  for  say- 
ing that  he  is  not  negligent  as  a  matter  of  law  in  imdertaking 
to  perform  his  task  in  the  usual  and  customary  way.  See 
Sankey  v.  Railway  Co.,  supra. 

III.  The  troublesome  question  in  the  case  is  whether 
the  depression  in  the  bed  was  the  proximate  cause  of  the 
8.  Proximatb  injury-  N^ligence  cannot  be  foimd  to  have 
*^"*^  been  the  proximate  cause  unless  it  can  be  said 

that,  but  for  such  negligence,  the  injury  would  not  have 
happened. 

As  seen,  the  jury  might  have  found  that  deceased  was 

at  the  comer  of  the  car  when  he  fell;  and,  on  the  other 

hand,  it  might  have  concluded  that  he  stepped  inside  of  the 

track.     Had  one  or  both  of  his  feet  been  in- 

4.  Nbgligincb: 

cjjj^«^^*i*i  side  of  the  trade,  this  might  have  explained 
sufficiency.  the  uature  of  the  injury  received,  for  he 
might  so  have  fallen  as  to  have  bruised  his  hip  and  the  in- 
side of  his  left  leg,  as  disclosed  by  the  evidence,  and  there- 
after drawn  his  leg  over  the  rail  so  that  only  the  lower  por- 
tion was  crushed  by  the  wheel.  The  position  of  the  lantern 
tends  to  confirm  this  theory.  True,  the  road  had  been 
leveled  between  the  tracks,  but  as  the  gravel  had  been  re- 
cently placed,  it  was  loose,  and  he  might  have  stumbled 
inside  or  outside  of  the  rail.  On  the  other  hand,  as  con- 
tended by  the  appellant,  he  might  have  been  outside  of  the 
rail  in  the  position  his  duty  required  him  to  be,  and  have 
stumbled  in  the  gravel,  and  have  fallen  with  his  face  in  an 
easterly  direction,  for  his  lantern  was  seen  to  go  to  the 
south.     Appellee  lays  stress  upon  the  statement  of  a  wit- 
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ness  that  he  fell  south  and  east^  but  the  witness  did  not 
pretend  to  have  seen  him^  and  was  judging  from  the  situa- 
tion of  his  body  when  found  and  the  movement  of  the  light. 
It  is  a  pure  matter  of  conjecture  how  he  fell  and  where  he 
was  immediately  before  his  f alL  No  one  can  tell  whether 
he  stepped  in  the  depression  described  and  swung  out  as 
contended  by  the  appellant,  or  whether  he  stumbled  be- 
tween the  cars  by  reason  of  his  foot  sinking  in  the  loose 
gravel  between  the  ties.  His  statement  immediately  after 
the  injury  tends  to  indicate  the  latter,  although  not  con- 
clusively. Were  there  any  evidence  in  the  record  that  he 
fell  from  stepping  in  a  hole,  then  the  proof  of  the  existence 
of  this  depression,  in  the  absence  of  any  showing  of  any 
other  in  the  vicinity,  might  have  warranted  the  in- 
ference that  this  was  the  one  which  caused  his  injury,  and 
brought  the  case  within  the  rule  of  Brownfield  v.  Railway 
Co.,  107  Iowa,  258,  where  it  was  announced  that  "when 
a  cause  is  shown  which  might  produce  an  accident  in  a 
certain  way,  and  an  accident  happens  in  that  manner,  it 
is  a  warrantable  presumption,  in  the  absence  of  showing 
other  cause,  that  the  one  known  was  the  operative  agency 
in  bringing  about  the  result."  See  also,  Degelau  v.  Wright, 
114  Iowa,  52.  But  the  evidence  does  not  disclose  how  the 
accident  happened,  save  the  cause.  The  case  is  governed 
by  the  principle  announced  in  Asbach  v.  Railway  Co.,  74 
Iowa,  248,  and  approved  in  numerous  cases  since:  "A 
theory  cannot  be  said  to  be  established  by  circumstantial 
evidence  even  in  a  civil  action,  unless  the  facts  relied  upon 
are  of  such  a  nature,  and  are  so  related  to  each  other,  that 
it  is  the  only  conclusion  that  can  fairly  or  reasonably  be 
drawn  from  them.  It  is  not  sufBcient  that  they  be  con- 
sistent merely  with  that  theory,  for  that  may  be  true,  and 
yet  they  may  have  no  tendency  to  prove  the  theory."  The 
only  direct  evidence  is  the  declaration  of  the  deceased  that  he 
went  in  to  open  the  knuckle  and  he  stumbled  in  the  gravel, 
80  that  the  plaintiff  must  necessarily  rely  upon  circumstantial 
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evidence  to  determine  how  the  accident  occurred  save  the 
mere  fact  of  stumbling.  In  Neal  v.  Railway  Co.,  129  Iowa, 
5y  the  above  rule  is  quoted  with  approval,  and  it  is  said 
that,  ''  if  other  conclusions  may  as  reasonably  be  drawn  as 
to  the  cause  of  the  injury  from  facts  in  evidence  than  that 
contended  for  the  evidence  does  not  support  the  conclusions 
sought  to  be  drawn  from  it.  Verdicts  must  have  evidence 
to  support  them,  and  the  jury  will  not  be  permitted  merely 
to  conjecture  how  the  accident  occurred.  .  .  .  If  it  ap- 
pears that  the  facts  and  circumstances  from  which  a  con- 
clusion is  sought  to  be  deduced,  although  consistent  with 
that  theory,  are  equally  consistent  vdth  some  other  theory, 
they  do  not  support  the  theory  contended  for."  To  the  same 
effect,  see  O'Connor  v.  Railway  Co.,  129  Iowa,  636. 

The  casual  connection  between  the  injury  and  the  negli- 
gence of  the  defendant  may  be  proved  by  direct  or  circum- 
stantial evidence,  but  the  evidence,  such  as  it  is>  must  be 
something  more  than  consistent  with  the  plaintiff's  theory 
of  how  the  accident  occurred.  It  must  be  such  as  to  make 
that  theory  reasonably  probable,  not  simply  possible.  In 
the  case  before  us  the  explanation  of  the  accident  urged  by 
defendant  —  i.  e.,  that  deceased  was  between  the  cars  — 
and  must  have  stumbled  because  of  the  looseness  of  the 
gravel  —  is  quite  as  consistent  with  the  proof,  and  fits  in 
with  the  other  facts  quite  as  reasonably  as  that  of  plain- 
tiff, to  the  effect  that,  in  walking  along,  he  must  have 
stepped  into  the  depression,  been  thrown  or  swung  around, 
and  fallen  forward.  If  so,  then  it  is  a  mere  matter  of  con- 
jecture how  it  all  happened,  and  the  evidence  is  quite  as  con- 
sistent with  the  theory  that  it  resulted  from  another  cause 
than  the  negligence  of  defendant,  as  that  there  was  casual 
connection  therewith.  This  being  so,  the  court  rightly  di- 
rected a  verdict  for  the  defendant —  Affirmed. 
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E.  S.  Pbck,  v.  Chicago  Gbeat  Western  Railway  Com- 
PANT,  Appellant,  and  Waterloo,  Cedar  Falls  & 
Northern  Railway  Company. 

Railwajrs:    shipment  of  live  stock:    case  of  same:    mrry  op  com- 

1  PANY.  A  contract  for  the  shipment  of  hogs  providing  that  they 
shall  be  watered,  fed  and  cared  for  by  the  shipper  in  charge,  has 
reference  to  the  consumption  of  food  and  water  while  in  transit; 
it  does  not  impose  on  him  the  duty  of  showering  the  hogs  in  hot 
weather  to  reduce  their  temperature.  This  duty  devolves  upon 
the  company  having  charge  of  the  train  and  water  supply,  and 
its  negligence  with  respect  thereto  cannot  be  relieved  by  contract 

Same:    cake  of  stock:    negugence:    notice.    The  most  that  can  be 

2  required  of  the  shipper  in  such  cases  is  to  notify  the  employes 
of  the  company  that  the  hogs  are  in  need  of  showering  because 
of  excessive  heat;  but  where  the  employes  know  the  condition  of 
the  weather  and  that  the  hogs  are  suffering  from  heat  the  shipper 
may  rely  on  them  to  discharge  their  duty  in  that  respect  without 
notice. 

Same:    evucnce.    Under  the  evidence  the  question  of  whether  the 

3  railway  company  properly  performed  the  duty  of  showering  the 
hogs  while  in  transit  was  for  the  jury. 

Same:    uabiuty  of  coNNEcnNc  company.    Where  the  evidence  af- 

4  firmatively  shows  that  no  injury  occurred  to  stock  in  transit  while 
on  the  lines  of  a  connecting  railway,  joined  as  a  defendant  in  a 
suit  for  negligent  care  of  same,  a  verdict  should  be  directed  in  its 
favor. 

Appeal  from  Bremer  District  Court. —  Hon.  CuFFoto  P. 
Smith,  Judge. 

Friday,  April  10,  1908. 

Plaintiff  loaded  one  hundred  and  fifty-five  hogs  in 
two  cars  and  shipped  them  from  Bremer  over  the  Water- 
loo, Cedar  Falls  &  Northern  Railway  Company,  to  Waverly, 
and  from  tiiere  over  the  Chicago  Great  Western  Railway  to 
Chicago.     Thirty  of  the  hogs  died  en  route,  and  in  this 
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action  recovery  of  their  value  is  sought  Verdict  was  di- 
rected for  the  Waterloo,  Cedar  Falls  &  Northern  Railway 
Company  and  returned  by  the  jury  against  the  Chicago 
Great  Western  Railway  Company.  Judgment  was  entered 
accordingly,  from  which  the  Chicago  Great  Western  Rail- 
way Company  and  plaintiff  appeal ;  that  of  the  former  being 
first  perfected. —  Affirmed. 

A.  0.  Briggs,  T.  P^  McNamara,  and  Hagemann  & 
Farwell,  for  appellant,  Chicago  Great  Western  Railway  Com- 
pany. 

Soger  &  Sweet,  for  appellee. 

Hagemann  <&  Farwell,  tor  Waterloo,  Cedar  Falls  & 
Northern  Railway  Company. 

Ladd,  C.  J. —  The  one  himdred  and  fifty-five  hogs  were 
loaded  in  two  cars  at  Bremer  at  about  ten  o'clock  a.  m;  on 
June  4,  1905,  and  in  ten  or  fifteen  minutes  thereafter  were 
1  Railways*         "  pickcd  up ''  and  hauled  by  the  Waterloo, 
ih?e?tS?to-^       Cedar  Falls  &  Northern  Railway  Company 
dityof"*"*'     ^   Waverly,    arriving   there   in   about    fifty 
company.  miuutcs.     The  couductor  promised   plaintiff 

to  haul  the  cars  to  the  chute  so  that  plaintiff  could  water 
the  animals  but  the  train  on  the  Chicago  Great  Western  Rail- 
way came  in  as  this  was  about  to  be  done.  The  conductor  of 
that  train  refused  to  wait  long  enough  to  allow  the  hogs  to 
be  watered,  and  pulled  out  for  Chicago  shortly  afterwards, 
taking  the  cars.  These  reached  their  destination  at  3:10 
o'clock  on  the  following  morning  with  thirty  of  the  hogs 
dead.  The  evidence  was  such  as  to  indicate  that  none  of 
them  were  injured  prior  to  reaching  Waverly,  and  that 
their  loss  was  occasioned  by  the  failure  to  reduce  their  tem- 
perature by  showering  with  water  suflSciently  between  that 
point  and  Chicago.  The  plaintiff  accompanied  the  cars, 
and  in  the  freight  contract  was  a  provision  that  ^^said 
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animals  are  to  be  loaded,  unloaded,  watered,  fed  and  cared 
for  by  the  shipper  or  bis  agent  in  charge,  and  the  shipper 
assumes  all  risk  of  losses  or  damage  to  the  animals  while 
the  same  are  in  the  yards  waiting  shipment,  or  while  imload- 
ing  from  cars  for  any  purpose,  and  during  such  periods  the 
carrier  shall  be  liable  only  for  such  loss  or  damage  to  said 
animals  as  is  caused  by  its  gross  negligence." 

Showering  is  usually  done  by  holding  a  pipe  from 
an  elevated  tank  with  one  end  flattened,  so  that  the  water 
is  thrown  through  the  openings  in  the  cars  as  they  slowly 
pass,  thereby  sprinkling  and  cooling  the  animals  within. 
Appellant  has  argued  the  case  on  the  theory  that  the  duty 
of  watering  the  hogs  by  showering  is  imposed  on  the  shipper 
by  the  clause  quoted.  This  is  not  so.  Fairly  construed, 
it  means  no  more  than  that  the  shipper  shall  see  that  the 
stock  is  furnished  with  such  food  and  water  as  are  required 
for  consumption,  and,  when  required  for  their  proper  care, 
the  necessary  facilities  for  doing  so  being  provided,  and  has 
no  connection  with  the  general  treatment  of  stock  of  this  kind 
essential  to  safe  transportation.  The  evidence  shows  that 
in  shipping  swine  crowded  together  as  is  necessary  shower-' 
ing  them  with  water  in  warm  weather  is  essential  to  protect 
them  from  excessive  heat;  that  the  facilities  for  so  doing 
are  entirely  within  the  control  of  the  railway  company, 
and  it  is  done  by  its  employes  only;  and  that  a  shipper 
properly  could  not  participate  in  the  work.  How  frequently 
this  should  be  done  necessarily  depends  on  the  condition  of 
the  weather  and  of  the  hogs,  and  all  that  can  be  exacted 
from  the  shipper  accompanying  his  stock  is  that,  in  the 
exercise  of  that  care  he  has  undertaken  to  bestow,  he  shall 
keep  the  employes  advised  of  the  condition  of  the  stock  that 
they  may  apply  water  as  the  necessities  of  the  swine  require. 

A  like  provision  in  a  shipping  contract  was  so  con- 
strued by  the  Supreme  Court  of  Illinois  in  Illinois  Central 
R.  Co.  V.  Adams,  42  HI.  488  (92  Am.  Dec.  85),  where  the 
court,  after  observing  that  the  phrase  "  feeding  and  water- 
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ing ''  as  used  in  the  contract  has  reference  alone,  as  we  un- 
derstand the  contract,  to  the  ordinary  sustenance  such  ani- 
mals require  in  the  course  of  transportation,  said:  ^'  The 
proof  is  dear  that  it  is  the  custom  of  the  railroad  agents 
to  make  this  application  of  water,  and  it  is  most  reasonable 
and  just  that  it  should  be  their  duty,  for  their  employers 
own  the  trains,  the  tanks,  and  water  within  them,  and  have 
entire  and  exclusive  control  of  all  the  movements  and  stop- 
page of  the  trains,  with  which  no  shipper  can  in  the  slight- 
est degree  interfere.  Were  it  not  so,  who  can  estimate 
the  derangement  to  which  trains  would  be  subjected,  did 
every  shipper  control  its  movements  —  did  he  have  the  power 
to  stop  it  for  any  purpose,  or  to  appropriate  water  at  an 
inconvenient  or  improper  station  when  there  might  be  but 
a  scanty  supply  not  in  excess  of  the  necessities  of  the  boilers  ? 
Good  policy  and  a  due  r^ard  to  the  operations  of  the  trains 
require  that  this  duty  of  watering  live  hogs  in  the  manner 
described  in  the  evidence  should  devolve  upon  those  who 
manage  the  trains,  and  not  upon  the  shippers  of  such  stock. 
The  contract  referred  to  in  the  declaration  had  no  reference 
to  this  matter,  but  to  their  ordinary  feeding  and  watering, 
which  duty  properly  belonged  to  the  owner."  See,  also, 
Wallace  v.  Lake  Shore  &  M.  8.  B.  Co.,  138  Mich.  638  (95 
N.  W.  750). 

Under  the  contract  the  hogs  were  to  be  cared  for  by  the 
shipper,  but  this  did  not  relieve  the  company  from  furnish- 
ing the  necessary  facilities,  nor  from  its  general  duty  to 
2.  sami:  take  all  such  precautions  for  safe  transpor- 

^wi^:  tation  as  reasonable  prudence  at  least  dictated. 

notice.  It  could  uot  by  contract  relieve  itself  from 

liability  for  its  own  negligence.  Hudson  v.  Railway,  92 
Iowa,  231.  Thereunder  that  degree  of  care  which  a  person 
of  ordinary  caution  usually  would  bestow  in  a  like  situation 
is  exacted  from  the  shipper;  and,  in  view  of  the  state  of 
the  weather,  plaintiff  might  well  be  held  to  the  duty  of 
observing  the  condition  of  his  animals  and  of  advising  the 


Digitized  by 


Google 


April  1908]  Pick  v.  Railway  Co.  191 

trainmen  of  such  condition,  unless  aware  that  they  were 
ahready  informed  thereof,  and  it  was  the  duty  of  the  train- 
men upon  being  so  advised,  or  having  knowledge  thereof, 
regardless  of  how  obtained,  to  give  the  hogs  the  attention 
necessary  for  their  preservation.  The  defendant's  employes 
knew  the  state  of  the  weather  quite  as  well  as  plaintiff, 
and  that  the  hogs  in  the  ten  or  twelve  car  loads  in  the  train 
were  suffering  from  heat  The  evidence  that  plaintiff  di- 
rected their  attention  to  the  condition  of  his  hogs  at  Waverly 
is  undisputed,  and  he  notified  the  only  person  in  charge  of 
the  train  at  the  time,  the  engineer  at  Oelwein,  and  it  is  also 
imdisputed  that  defendant's  employes  were  fully  aware  of 
the  state  of  the  weather  and  the  heated  condition  of  the 
hogs  in  the  several  cars  throughout  the  trip.  Any  further 
information  or  demands  on  the  part  of  plaintiff  could  not 
have  added  to  their  knowledge  of  the  need  of  showering 
or  emphasized  their  duty  in  the  matter.  He  was  not  re- 
quired to  harass  and  annoy  them,  but,  having  called  their 
attention  to  the  condition  of  his  hogs,  and  the  necessity 
of  plenty  of  water  to  keep  them  cool,  he  had  the  right  to 
rely  upon  the  discharge  by  them  of  their  plain  duty 
of  showering  as  their  condition  required.  This  the  jury 
might  have  found  they  did  not  do.  Whether  they 
were  adequately  treated  at  Bedlyn,  fourteen  miles  east 
of  Waverly,  or  showered  at  all  at  Oelwein,  was  in  dispute, 
and  other  places  with  watering  facilities,  as  Dubuque,  were 
passed,  though  the  employes  knew  of  the  heated  condition 
of  the  hogs.  It  was  the  first  excessively  warm  day  of  the. 
season,  and  the  jury  might  well  have  found  that  the  care 
ordinarily  bestowed  on  such  animals  in  tbe  heated  season 
during  transportation  was  not  given  them  by  the  trainmen, 
and  that  therein  the  company  was  negligent. 

11.     The    contention    that    the    evidence    shows   con- 

t.  Saks:  clusivcly  that  plaintiff  was  guilty  of  contribu- 

•^^*™**  tory  negligence  ,is  not  supported  by  the  record. 

He  bedded  the  cars  with  straw  at  Bremer,  but  did  not  wet  it. 
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owing  to  the  lack  of  water  in  the  company^s  well  at  that 
place.  He  probably  could  have  obtained  water  from 
neighboring  wells  by  permission  of  the  owners;  but  in  not 
doing  so,  in  view  of  the  time  of  day,  and  the  fact  that  the 
hogs  were  not  heated  in  loading,  and  his  reasonable  ex- 
pectation that  facilities  for  showering  them  would  be  availa- 
ble en  route,  he  cannot  be  said  to  have  been  negligent  in 
waiting.  Upon  reaching  Waverly,  he  allowed  the  Chicago 
Great  Western  Railway  Company  to  take  the  cars  without  the 
hogs  being  watered,  though  by  waiting  for  another  train  this 
might  have  been  done  before  proceeding  farther.  But,  ac- 
cording to  his  testimony,  he  did  not  know  how  soon  the  next 
train  would  arrive,  and  ought  not  to  be  held  to  have  been  at 
fault  in  allowing  the  employes  who  knew  the  condition  of 
the  hogs  immediately  to  move  them  on.  Nor  was  he  guilty 
of  not  exercising  ordinary  care  in  not  notifying  the  employes 
on  the  way  what  was  necessary  to  do  in  order  to  protect  the 
hogs  against  excessive  heat.  The  evidence  shows  that  they 
were  familiar  with  the  treatment  essential  for  protection 
of  such  stock,  and  were  aware  of  the  condition  of  the  weather 
and  of  the  hogs.  Nothing  he  could  have  done  would  have 
added  to  the  information  these  employes  then  had,  or  have 
facilitated  the  performance  of  their  duties.  The  question 
of  whether  he  was  guilty  of  contributory  negligence  was 
rightly  submitted  to  the  jury. 

III.  The  evidence  shows  affirmatively  that  the  hogs 
were  not  injured  by  any  negligence  on  the  part  of  the  Water- 
loo, Cedar  Falls  &  Northern  Railway  Company,  and  for 
4  Sami-  ^^^^  reason  the  court  rightly  directed  a  verdict 

cSSSw^ing        ^^^  *^^^  company.     The  case  is  within  the 
company.  exception  of  chapter  74,  Acts  30th  General 

Assembly. —  Affirmed. 
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Casbib  L.  KisnsxLANDf  Appellant^  v.  Mbs.  W.  H.  Cowpkb- 

THWAITE,  ET   AI^ 

Deeds:    selivery    to    third     party:    present     interest:    intent. 

1  Where  a  grantor  executes  a  deed  and  places  it  with  a  third  per- 
son for  future  delivery,  with  the  intent  that  it  shall  convey  to 
the  grantee  a  present  interest  in  the  property,  no  subsequent  act 
of  the  grantor  respecting  the  property  can  affect  the  validity  of 

-  the  conveyance;  and  evidence  thereof  is  only  admissible  on  the 
question  of  the  grantor's  intent  at  the  time  of  delivering  the  deed  to 
such  third  person. 

Same:    gifts.    A  deed  to  property  placed  with  a  third  person  for 

2  future  delivery  to  the  grantee,  without  condition  or  reservation, 
is  unaffected  by  the  fact  that  the  same  is  a  gift 

Same:    evidence  of  intent.    A  deed  itself  indicates  an  intention  to 

3  convey  a  present  interest  and  should  be  given  great  weight  on 
that  subject. 

Appeal  from  Mills  District  Court. —  Hon.  A.  B.  Thobnbll, 

Judge. 

Friday,  Apeil  10,  1908. 

Action  in  equity  to  enforce  the  specific  performance 
of  a  land  contract  There  was  a  jndgment  for  the  defend- 
ants, from  which  the  plaintiff  appeals. —  Affirmed. 

D.  E.  Whitfield  and  A.  E.  Cook,  for  appellant 

H.  J.  Baird,  for  appellees. 

Shsbwin,  J. —  In  1905  the  plaintiff  bought  the  prop- 
erty in  question  of  the  defendant  Mrs.  W.  H.  Cowperthwaite 
for  $1,500,  $100  of  which  was  paid  to  Mrs.  Cowperthwaite 
in  cash  and  the  balance  was  to  be  paid  when  the  plaintiff 
was  given  possession  of  the  property.  In  1903  Mrs.  Cow- 
perthwaite, who  was  then  a  widow,  executed  a  deed  of  the 
same  properly  making  her  codefendants,  who  are  her  chil- 
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dren,  the  grantees  therein.  That  deed  in  terms  conveyed 
a  present  estate,  contained  a  warranty  of  title,  and  reserved 
to  the  grantor  a  life  interest  in  the  property.  After  its  ex- 
ecution, it  was  left  with  the  grantor's  attorney,  who  had 
prepared  it,  and  it  was  not  recorded  until  after  the  sale 
of  the  property  to  the  plaintiff.  The  sole  question  for  de- 
termination is  whether  the  deed  conveyed  to  the  children 
of  the  grantor  a  present  interest  in  the  land,  and  the  answer 
thereto  depends  on  the  question  of  delivery. 

The  question  of  delivery  is  generally  held  to  be  one 
of  intent,  and  ordinarily,  where  it  appears  that  the  grantor 
intended  to  part  with  tfie  control  of  the  deed  and  to  pass  the 
present  title,  the  delivery  is  suflBcient  for  that  purpose,  even 
though  there  be  no  physical  delivery  of  the  deed  to  the  grant- 
ees. Saunders  v.  Saunders,  115  Iowa,  275 ;  White  v.  Watts, 
118  Iowa,  549 ;  Foreman  v.  Archer,  130  Iowa,  49.  A  deed 
placed  by  the  grantor  in  the  hands  of  a  third  person  with  un- 
conditional instructions  to  deliver  it  to  the  grantee  named 
therein  at  some  specified  time  in  the  future  will,  unless  the 
grantor  reserves  the  right  to  recall  or  revoke  the  same,  vest 
in  the  grantee  a  present  interest  in  the  land.  White  v. 
Watts,  supra;  Hmson  v.  Bailey,  78  Iowa,  544.  The  record 
shows  that  Mrs.  Cowperthwaite  executed  the  deed  in  question 
shortly  before  her  second  marriage,  and  for  the  avowed  pur- 
pose of  giving  the  property  to  her  children  before  it  be- 
came subject  to  the  marital  rights  of  her  second  husband; 
she  reserving  to  herself  only  a  life  estate  therein.  The  only 
facts  appearing  in  the  record  which  tend  to  sustain  the  ap- 
pellant's contention  that  she  did  not  intend  to  pass  a  present 
interest  in  the  land  are  that  she  placed  it  in  the  hands  of 
a  real  estate  agent  for  sale,  and  in  fact  sold  it  to  the  plain- 
tiff. But,  if  it  be  true  that  she  made  the  deed  and  delivered 
it  to  her  attorney  with  the  then  intent  that  it  convey  to  the 
grantees  a  present  interest  in  the  land,  her  subsequent  acts 
oould  not  affect  the  validity  of  the  conveyance,  and  they  can 
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only  be  considered  on  the  question  of  her  intent  at  the 
time  the  deed  was  delivered  to  such  third  party. 

It  is  true  the  deed  in  this  case  was  in  the  nature  of  a 
gift^  but  that  does  not  lesson  its  validity;  for^  while  an  ac- 
ceptance is  necessary  to  make  a  gift  effectual,  such  acceptance 
will  be  presumed  wh^i  the  gift  is  of  a  thing  of  value.  Par- 
ker V.  Parker,  56  Iowa,  111. 

While  there  is  some  conflict  in  the  evidence  as  to  the 
intent  of  the  grantor  at  the  time  of  the  execution  and  de- 
livery of  the  deed,  we  think  the  weight  thereof  is  with  the 
appellees.  The  deed  itself  indicates  an  intention  to  con- 
vey a  present  estate,  and  it  is  entitled  to  great  considera- 
tion in  determining  that  question.  Saunders  v.  Saunders, 
supra.  We  reach  the  conclusion  that  there  was  a  su£Scient 
delivery  of  the  deed,  and  that  the  grantees  therein  were 
vested  with  a  present  interest  in  the  land. 

The  judgment  of  the  district  court  is  affirmed. 


Weight  &  Tayloe,  Appellee,  v.  M.  P.  Dotjghebty,  bt  al.,      eias  397 

Appellants. 

Steuben  County  Wine  Co.,  Appellee,  v.  M.  P.  Dough- 
erty, ET  AL.,  Appellants. 

Gamiihment:  funds  deposited  in  lieu  of  bail.  Money  furnished 
by  a  third  person  and  deposited  with  the  clerk  of  courts  in  lieu 
of  bail,  to  secure  the  release  from  custody  of  one  charged  with 
crime,  is  not  to  be  treated  as  a  ban;  and  while  it  is  available 
to  pay  any  fine  and  costs  that  may  be  assessed  against  defendant, 
it  is  not  the  property  of  defendant  in  the  sense  that  it  is  subject 
to  garnishment  at  the  suit  of  his  creditors. 

Appeals  from  Superior  Court  of  Oelwein. —  Hon.  E.  Lw 
Elliott,  Judge. 

Feiday,  Apbil  10,  1908. 
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These  cases  are  substantially  alike  in  their  facts,  and 
they  have  been  submitted  together,  to  be  disposed  of  in  one 
opinion.  The  facts  will  be  stated  in  the  opinion.  In  each 
case  John  Harrington  intervened,  and  on  his  death,  pending 
the  trial^  James  Harrington,  executor  of  his  estate,  was  sub- 
stituted. In  each  case  there  was  judgment  in  the  court  be- 
low in  favor  of  the  plaintiff,  and  therefrom  the  defendant 
and  intervener  appealed. —  Reversed. 

Loren  Risk,  E.  J,  O'Connor,  M.  J.  Wade  and  Jay 
Cook,  for  appellants. 

Ouy  W.  Backus,  for  appellee  Wright  &  Taylor. 

O.  H.  Phillips,  Ainsworth  &  Estey,  and  D.  W.  Clem- 
ents, for  appellee  Steuben  County  Wine  Company. 

Bishop,  J. —  The  material  facts  are  not  in  dispute. 
The  defendant  Dougherty  having  been  indicted  by  the  grand 
jury  of  Fayette  county  and  held  to  bail  in  the  sum  of  $1,000, 
there  was  deposited  with  J.  W.  Winston,  clerk  of  the  dis- 
trict court,  in  lieu  of  a  bail  bond,  the  sum  of  $1,000  in  cash. 
The  respective  plaintiffs  in  these  actions  are  judgment  cred- 
itors of  said  Dougherty,  and  on  executions  issued  they 
caused  Winston  to  be  garnished.  Upon  being  called  to  an- 
swer Winston  thus  deposed :  "  I  have  in  my  possession  $1,000 
cash,  appearance  bond  in  case  of  State  of  Iowa  v.  M.  P. 
Dougherty,"  John  Harrington  appeared  in  the  garnishment 
proceedings  and  filed  a  pleading  setting  up  the  fact  of  the 
indictment  of  Dougherty  and  the  order  for  bail  in  the  sum 
of  $1,000.  The  pleading  then  continues:  "That  on  De- 
cember 2,  1904,  the  said  John  Harrington  put  into  the  hands 
of  C.  L  Culver,  sheriff  of  said  county,  $1,000  as  bail  for 
said  Dougherty,  by  whom  the  said  money  was  turned  over 
to  said  Winston,  derk;  and  tiiat  the  same  is  now,  and  has 
at  all  times  been,  the  sole  property  of  said  Harrington,  the 
said  Dougherty  having  no  right  of  ovmership  therein."     It 
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is  then  alleged  that  the  indictment  proceedings  against 
Dougherty  have  been  dismissed,  and  the  prayer  is  that  the 
money  so  in  the  hands  of  the  district  court  clerk  be  ordered 
turned  over  to  said  Harrington.  Dougherty  also  filed  a 
pleading  in  which  he  disclaimed  ownership  of  said  money, 
and  declared  that  the  deposit  thereof  by  Harrington  was  the 
act  of  a  friend^  without  intention  of  making  a  loan  thereof 
to  him  (Dougherty),  or  otherwise  parting  with  title  to  the 
money.  As  against  these  pleadings  the  respective  plaintiffs 
interposed  demurrers,  and  in  each  case  the  same  was  sus- 
tained; and,  defendant  and  intervener  Harrington  electing 
to  stand  on  their  pleadings,  judgment  was  entered  in  each 
case  in  favor  ef  the  plaintiff  therein. 

The  field  of  inquiry  is  limited,  and  the  precise  question 
would  seem  to  be  fairly  stated  thus:  Where  money  is  de- 
posited with  the  clerk  of  the  court  by  a  friendly  third  per- 
son, the  object  being  simply  to  secure  the  release  from  cus- 
tody of  a  defendant  held  to  answer  to  an  indictment,  does 
such  money  become  the  property  of  the  indictment  defend- 
ant from  the  time  of  the  deposit  to  the  extent  and  in  the 
sense  that  the  same  becomes  subject  to  seizure  in  satisfaction 
of  the  demands  of  his  judgment  creditors?  In  support  of 
the  judgments  entered  below,  counsel  for  the  appellees  in- 
sist that  the  question  should  have  an  affirmative  answer  — 
not,  as  we  imderstand,  because  of  any  rule  existing  at  the 
common  law,  but  in  virtue  of  the  provisions  of  the  statute  of 
this  State  governing  the  subject  of  the  deposit  of  money  in 
lieu  of  bail.  The  provisions  of  the  statute  upon  which  re- 
liance is  placed  are  as  follows :  "  The  defendant,  at  any  time 
after  an  order  admitting  him  to  bail,  instead  of  giving  bail, 
may  deposit  with  the  clerk  of  the  district  court  .  .  .  the 
sum  mentioned  in  the  order,"  etc. ;  and  "  when  money  has 
been  deposited  by  the  defendant  ...  the  clerk 
.  .  .  shall  apply  the  money  in  satisfaction  of  the  judg- 
ment .  .  .  and  shall  refund  the  surplus,  if  any,  to 
him,**  etc.     Code,  sections  5524-5527.     As  giving  construo- 
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tion  to  the  statute^  counsel  cite  to  us  the  cases  of  State  v. 
Owens,  112  Iowa,  403,  and  State  v.  Anderson,  119  Iowa, 
711.  The  argument  as  based  upon  the  statute  and  cases 
cited  is :  No  one  but  a  defendant  under  indictment  can  de- 
posit money  in  lieu  of  bail  Accordingly,  where  one  sup- 
plies a  defendant  with  money  for  the  purposes  of  deposit, 
or,  pursuant  to  an  understanding  with  such  defendant,  de- 
posits money  for  him  to  stand  in  lieu  of  bail,  the  transac- 
tion must  bo  regarded  as  a  loan  of  the  money.  The  title 
passes,  and  the  depositor  takes  position  as  an  ordinary  cred- 
itor of  the  defendant.  This  view  involves  a  misconcep- 
tion of  the  statute  and  the  cases.*  In  providing  that  a  de- 
fendant may  obtain  his  release  from  custody  by  a  deposit 
of  money,  it  was  not  intended  to  prescribe  that  only  money, 
the  legal  and  equitable  title  to  which  is  in  such  defendant, 
should  or  shall  be  available  for  the  purposa  Nor  was  it  in- 
tended to  overturn  any  of  the  established  rules  of  property. 
True,  under  the  statute,  the  money  is  to  be  deposited  in  the 
name  of  the  defendant,  and  perhaps  in  a  sense  the  legal 
title  thereto  is  to  be  regarded  as  in  him.  But  the  money  in 
the  hands  of  the  clerk  is  no  more  than  a  deposit,  and  this  is 
only  in  favor  of  the  State,  the  other  party  to  the  transaction ; 
and  the  interest  of  the  State  does  not  extend  to  the  actual 
ownership  of  the  money.  It  goes  no  farther  than  that  the 
defendant  shall  appear  when  called  for  trial,  and  that  the 
deposit  shall  be  available  out  of  which  to  pay  any  fine  or 
costs  that  may  be  assessed  against  him.  This  the  depositor 
must  be  held  to  have  agreed  to.  The  statute  goes  no  far- 
ther, and  the  cases  cited  go  no  farther.  As  between  the  de- 
positor and  the  defendant,  or  his  creditors^  the  ordinary  rules 
of  property  obtain.  It  is  well  settled  that  a  levy  of  attach- 
ment is  of  force  only  to  the  extent  of  the  real  interest  of  the 
debtor  in  the  property  siezed,  either  under  levy  or  garnish- 
ment. If  the  equitable  estate  is  in  another,  it  will  prevail 
Welton  V.  Tizzard,  15  Iowa,  495 ;  Bea  v.  Wilson,  112  Iowa, 
519 ;  Banh  v.  Crahan,  185  Iowa,  230. 
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It  follows  that  in  sustaining  the  demurrers  in  the  re- 
spective cases  the  trial  court  erred.  The  judgments  appealed 
from  are  accordingly  reversed,  and  the  cases  ordered  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. —  Reversed. 


G.  B.  Cabstens,  Executor  of  the  Will  of  Jacob  Carstens, 
Appellee,  v.  Bei^ej^  P.  Geedes,  Appellant. 

Suretyship:    contribution:    evidence.    In   suing  to   inforce   contri- 

1  bution  against  a  co-surety  on  a  note  the  evidence  is  held  to  show 
that  defendant  executed  the  note,  not  for  the  benefit  of  plaintiff 
as  surety,  but  as  a  co-surety  with  the  plaintiff. 

Same:    consideration.    The  making  of  a  loan  on  the  credit  of  all 

2  the  makers  of  the  note  given  therefor  is  sufficient  to  support 
an  action  by  one  signer  as  surety  against  another  for  contribution. 

Appeal  from  Pocahontas  District  Court. —  Hon.  A.  D. 
Bailie^  Judge. 

Friday,  Apeh.  10, 1908. 
The  opinion  states  the  case. —  Affirmed. 
Lynch  &  Berry,  for  appellant. 
Ralston  &  Shaw,  for  appellee. 

Weaver,  J.— The  petition  alleges  that  Jacob  Carstens, 
in  his  lifetime,  and  the  defendant  herein,  became  co-sureties 
upon  the  promissory  note  of  one  Henry  E.  Qerdes  to  E.  A. 
Kichards;  that  the  principal  maker  neglected  and  failed  to 
pay  the  note  when  due,  and  upon  demand  therefor  by  the 
holder  the  same  was  paid  by  Carstens  at  an  expenditure  of 
$1,024.22;  and  that  his  said  co-surety  contributed  nothing 
to  said  payment.     Carstens  having  since  died,  the  plaintiff, 
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as  the  executor  of  his  will,  brings  this  action  at  law  to  en- 
force contribution  by  the  defendant.  The  defendant  ad- 
mits the  making  of  the  note,  but  says  that  he  signed  it  solely 
at  the  request  and  for  the  acconmiodation  of  Jacob  Carstens, 
and  not  as  surety  for  Henry  I.  Gerdes.  There  was  a  trial  to 
a  jury,  and  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. 

The  case  is  purely  one  of  fact,  and  the  evidence  is 
ample  to  support  the  verdict.  It  is  appellant^s  theory,  and 
such  was  his  testimony,  that  Henry  R.  Gerdes  applied  to 

Jacob  Carstens  for  a  loan  of  $1,000.     To  this 
contribution:     application  Carstcus  replied  to  the  effect  that 

he  had  the  money  in  the  bank,  but  could  not 
withdraw  it  at  that  time  without  losing  the  interest 
thereon.  He  offered,  however,  to  sign  Gardes*  note  for 
a  temporary  loan  from  Richards,  saying  that  later  he 
might  have  funds  to  accommodate  the  applicant  Thereupon 
a  note  for  $1,000  was  made  to  Richards,  the  proprietor  of 
the  bank  where  Carstens*  money  was  deposited,  and  signed 
by  Henry  R.  Gerdes,  the  borrower,  and  by  Carstens  and  the 
appellant,  a  brother  of  said  Henry  R.  Gterdes.  Notwith- 
standing the  denial  of  both  Gerdes  and  his  brother,  the  en- 
tire logic  of  the  admitted  circumstances  confirms  the  appel- 
lee's claim  that  Carstens  and  appellant  were  co-sureties, 
Carstens  did  not  require  the  aid  of  the  appellant's  credit 
upon  a  note  given  to  the  very  banker  who  held  Carstens' 
money.  It  was  not  Carstens,  but  Henry  R.  Gerdes,  who 
was  seeking  the  accommodation.  The  only  reasonable  theory 
of  the  transaction  is  that  appellant  came  to  the  aid  of  his 
brother  in  obtaining  the  loan,  and  signed  the  note  as  his 
surety,  and  not  as  surety  of  Carstens.  Appellant's  counsel, 
by  some  process  of  deduction  which  we  do  not  quite  under- 
stand, contend  that  the  transaction  was  in  effect  and  in  fact 
a  loan  from  Carstens  to  Henry  R.  Gerdes;  but,  if  that  be 
the  case,  it  is  impossible  tounderstand  why  appellant  should 
have  become  surety  for  Carstens,  while  on  either  theory  of 
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the  tiransaction  there  is  every  apparent  reason  why  he  should 
have  become  surety  for  his  brother. 

Error  is  also  assigned  upon  certain  rulings  of  the  trial 
court  Among  others,  complaint  is  made  because  the  court 
sustained  objection  to  evidence  that  appellant  received  no  con- 
sideration for  signing  the  note.  The  ruling  was  correct.  If 
s  Sam»-  there   was   sufficient  consideration   given   by 

consideration.  Richards  to  Henry  E.  Gerdes  for  the  note  it- 
self, and  of  this  there  is  no  denial,  it  is  wholly  inmiaterial 
that  the  surety  received  no  part  of  it  or  received  no  benefit 
from  his  undertaking.  The  making  of  the  loan  to  one  upon 
the  credit  of  all  of  the  signers  of  the  note  is  all  the  considera- 
tion necessary  to  support  the  sureties*  promise  to  pay. 

Other  points  raised  in  argument  are  not  well  taken. 

The  judgment  of  the  district  court  is  right  and  it  is  a/- 
firmed. 


L,  R.    Vaeiteb,  Appellee,  v.  Intekstatb  Exchange  and 
G.  E.  TowNSEND,  Appellants. 

Principal  and  agent:    false  statements  of  agent:    UABnjTY.    An 

1  agent  falsely  representing  that  the  title  to  land  which  he  is  pro- 
curing for  his  principal  is  good,  subject  only  to  a  mortgage  which 
has  not  been  foreclosed,  is  liable  to  his  principal  for  the  damage 
he  may  suffer  by  reason  of  the  fact  that  there  had  been  a  fore- 
closure. 

Evidence:    foreign  deed:    copy.    A  copy  of  a   sheriffs   deed   on 

2  foreclosure  in  a  foreign  State,  duly  certified  by  the  clerk  of  the 
court  in  which  the  proceeding  was  had  and  the  official  char- 
acter of  the  clerk  is  also  certified  by  a  judge  of  the  court,  when 
offered  in  evidence  in  this  State,  is  not  subject  to  the  objection 
that  it  is  not  the  best  evidence. 

Conveyance  under  foreign  law:    presumption  as  to  vaudity.    The 

3  law  of  a  foreign  state  will  be  presumed  to  be  the  same  as  that 
of  Iowa  in  the  absence  of  proof  to  the  contrary;  so  that  a  sheriff's 
deed  to  property  in  a  foreign  state  made  on  notice  and  sale  pur- 
suant to  a  power  of  attorney  cqntained  in  a  mortgage  will  not 
be  treated  as  a  valid  conveyance  Jby  the  courts  of  this  State,  with- 
out proof  that  the  kgy  of  the  foreign  state  authorizes  a  transfer 
of  title  in  that  manner. 
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Foreign  laws:    how  proven.    The  courts  of  this  State  will  not  take 

4    judicial  notice  of  the  statutes,  decisions,  rules  or  methods  of 

practice  of  another  State,  and  while  they  may  be  proved  as  other 

facts  still  they  must  be  pleaded  and  shown  in  evidence  upon  the 

trial  to  be  available  in  our  courts. 

Appeal  from  Harrison  District  Court. — ^HoN.  N.  W.  Macey, 

Judge. 

Fbiday,  Apeil  10,  1908. 

Action  at  law  to  recover  for  failure  of  title  to  land 
conveyed  to  the  plaintiflF,  and  for  false  representations  with 
respect  to  such  title.  Verdict  and  judgment  for  plaintiff, 
and  defendants  appeal. —  Reversed. 

G.  W.  Kellogg,  for  appellants. 

Cochran  &  Egan,  for  appellee. 

Weavbe,  J. —  The  plaintiff  alleges  that  he  entered  into 

a  written  contract  with  the  party  or  parties  doing  business 

under  the  name  of  the  Interstate  Exchange  Company  for  the 

exchange  of  a  valuable  stallion  then  owned  by 

1.  Principal  °  i.  i   .  . 

AND  agent:        him  for  a  tract  of  land  in  Missouri;  the  land 

xalse  state-  ' 

fj^tf  ^  ^®  conveyed  by  warranty  deed  with  abstract 

liability.  ^£  ^j^|g^  subject  to  mortgage  or  trust  deed, 

not  exceeding  $500.  As  a  part  of  said  writing  it 
was  represented  that  no  foreclosure  proceedings  had  been  be- 
gun against  said  property.  But  plaintiff  avers  that  defend- 
ants failed  to  make  or  convey  to  plaintiff  the  title  to  said 
land  as  agreed^  that  the  mortgage  incumbrance  thereon  had 
in  fact  been  foreclosed,  and  that  the  title  had  passed  there- 
imder  to  a  third  party.  It  is  further  all^d  that  pursuant 
to  said  contract  said  stallion  was  delivered  to  the  defendants, 
who  converted  it  to  their  own  usa  The  answer  admits  that 
said  Townsend  is  the  Interstate  Exchange  Company  or  a  mem- 
ber thereof,  alleges  that  the  relation  of  the  said  company  to 
the  transaction  in  controversy  was  that  of  agent  for  the  plain- 
tiff; and  denies  all  allegations  of  fraud  and  misrepresenta- 
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tion  on  its  part.  The  evidence  is  sufficient  to  justify  the 
finding  that  while  Townsend^  otherwise  the  Interstate  Ex- 
change Company^  was  nominaUy  acting  as  agent,  he  was  in 
fact  disposing  of  the  Missouri  land  on  his  own  account 
But  even  if,  in  fact,  an  agent,  he  expressly  undertook  and 
agreed  with  his  principal  that  the  title  to  the  land  which  he 
was  inducing  him  to  receive  in  exchange  for  the  horse  was 
good,  subject  only  to  a  certain  mortgage  or  trust  deed  on 
which  no  foreclosure  proceedings  had  been  instituted,  and 
there  can  be  no  good  reason  in  law  or  equity  why  he  should 
not  be  held  to  make  good  such  representation,  if  it  proved  to 
be  false.  If,  therefore,  at  the  date  of  the  contract  the  mort- 
gage had  already  been  foreclosed,  and  plaintiff  has  thereby 
been  deprived  of  the  title  for  which  he  bargained,  or  has 
been  otherwise  injured,  appellant  should  be  held  to  account 
in  damages. 

The  only  serious  question  in  the  case  is  whether  the 
record  disclosed  competent  evidence  of  the  alleged  foreclo- 
sure.    The  proof  offered  of  such  proceedings  is  a  copy  of 
8  EvnwiicK-         *^®  record  of  a  deed  executed  by  the  sheriff 
^rdgn  deed:     ^f  Qamdeu  county.  Mo.,  purporting  to  sell  and 

convey  the  land  pursuant  to  the  laws  of  Mis- 
souri, and  to  a  power  of  sale  contained  in  a  trust  deed  made 
by  a  former  owner.  The  copy  is  duly  certified  by  the  clerk 
of  the  circuit  court,  and  the  official  character  of  said  officer 
is  certified  by  a  judge  of  the  said  court.  Under  the  show- 
ing made  and  the  concessions  in  the  abstract  we  think  the 
objection,  so  far  as  it  was  based  on  the  fact  that  the  deed 
offered  was  a  copy  only,  and  not  the  original  instrument, 
was  properly  overruled. 

But,  conceding  its  sufficiency  to  show  the  contents  of  the 

deed,  we  are  constrained  to  hold  that  it  fails 

••  ^iSS^ro. '*      to  establish  a  transfer  of  the  title  to  the 

prestimption      grantee  therein   named.     In  the   first  place 

there  is  no  competent  evidence  that  under  the 
laws  of  the  State  of  Missouri  the  sheriff  may  foreclose  a  trust 
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deed  by  notice  and  sale^  or  that  a  conveyance  so  made  and  ex- 
ecuted pursuant  to  such  sale  is  sufficient  to  pass  title  to  the 
grantee.  In  this  State  a  mortgage  or  deed  of  trust  made  to 
secure  the  payment  of  a  debt  can  be  foreclosed  only  by  action 
in  equity,  and  sheriff's  sale  made  upon  mere  notice  without 
decree  of  court  directing  the  same  is  of  no  validity  in  this 
jurisdiction.  Code,  section  4287.  In  the  absence  of  evi- 
dence as  to  the  law  and  practice  in  this  respect  in  Missouri,  we 
are  required  to  presume  that  they  correspond  with  our  own, 
and  that  such  deed  is  invalid  there  also.  Bean  v.  Briggs,  4 
Iowa,  464 ;  Crafts  v.  Clark,  31  Iowa,  77 ;  Sayre  v.  Wheeler, 
32  Iowa,  559. 

The  statutes  of  another  State  may  be  proved  by  printed 

copies  thereof  duly  authenticated.     Code,  section  4651.     A 

party  relying  upon  such  statutes  must  plead  and  prove  them 

as  any  other  issuable  fact     The  courts  of  this 

laws:  how        State  cannot  tako  judicial  notice  of  them. 

proren.  ^  • 

Carey  v.  Railroad  Co.,  5  Iowa,  357;  Tay- 
lor  V.  Runyan,  9  Iowa,  522;  Oreasons  v.  Davis,  9  Iowa, 
219 ;  Hadley  v.  Gregory,  57  Iowa,  157 ;  Bank  v.  Ins.  Co.,  83 
Iowa,  491.  The  unwritten  law  and  non-statutory  rules  and 
approved  methods  of  practice  of  another  State  may  be 
proved  as  facts  by  parol  evidence,  or  by  reports  of  adjudged 
cases  in  the  courts  of  such  State.  Code,  section  4652. 
But  a  citation  of  such  reports  in  this  court  as  proof  of  the 
law  of  another  State  is  of  no  avail,  unless  they  have  been 
put  in  evidence  on  the  triaL  The  record  before  us  contains 
no  competent  evidence  upon  which  the  court  or  jury  could 
have  based  the  finding  that  the  trust  deed  had  been  fore- 
closed, or  that  the  title  to  the  land  had  thereby  been  lost, 
and  the  verdict  is  therefore  without  sufficient  support. 

For  the  reason  stated,  the  judgmait  of  the  district 
court  is  reversed. 
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JsssiB  C.  Haasb  v.  Mo&ton  &  MoBTON^  Wm.  M.  Mobton 
and  L.  B.  Mobton^  Appellants. 

Negligence.    Liability  on  the  ground  of  negligence  does  not  depend 

1  on  ability  to  foresee  the  consequences  of  an  act  or  omission;  it 
is   sufficient  if  the  result  is  the  natural,   though  not  necessary 

-  or  inevitable  thing,  to  be  expected. 

Same:    concurrent  negucxnce.    A  surgeon  who  assists  in  removing 

2  his  patient  upon  whom  he  has  operated  from  the  operating  room 
to  her  private  room  in  a  hospital,  although  not  in  actual  charge 
of  her  at  that  particular  time,  is  held  to  an  exercise  of  reasonable 
care  for  her  safety,  which  is  a  fact  question  in  the  instant  case: 
and  he  is  not  relieved  of  the  consequences  of  his  own  negligent 
act  because  of  the  negligence  of  his  assistant 

Negligence  of  partner:    UABnjTY  of  firm.    Each  partner  is  the  agent 

3  of  the  firm  while  engaged  in  the  partnership  business,  and  the 
firm  is  liable  for  the  negligence  of  each  committed  within  the 
scope  of  the  agency;  so  that  where  one  member  of  a  firm  of 
physicians  made  all  arrangements  for  operating  upon  a  patient  at 
a  hospital,  both  participated  in  the  operation,  and  the  jury  was 
justified  in  finding  that  as  a  part  of  the  emplo3rment  the  firm 
was  to  care  for  the  patient  during  her  stay,  any  negligence  of  one 
member  while  assisting  in  removing  her  from  the  operating  room 
is  chargeable  to  both,  even  though  neither  of  the  physicians  owned 
or  controlled  the  hospital 

Special  findings.    Special  interrogatories  calling  for  a  determination 

4  of  the  question  of  whether  the  result  of  a  negligent  act  might 
have  been  reasonably  foreseen,  or  which  call  for  a  finding  on  the 
one  material  question  in  the  case,  should  be  refused. 

Weaver,  J.,  dissenting. 

Appeal  from  Hardin  District  Court  —  Hon.  J.  H.  Richard, 

Judge. 

Fbidat,  Apbil  10, 1908. 

Suit  to  recover  damages  for  a  personal  injury.     There 
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was  a  verdict  and  judgment  for  the  plaintiff.     The  defend- 
ants appeal — Affirmed. 

F.  M.  WiUicms,  Albrook  &  tmndy,  and  Nagh  &  Naghs 
for  appellants. 

Soffer  '&  Sweet  and  J.  H.  Scales,  for  appellee. 

Shebwin,  J. —  The  defendants,  Wm.  M.  Morton  and 
L.  B.  Morton,  are  physicians  practicing  their  profession  un- 
der the  firm  name  of  Morton  &  Morton  in  Iowa  Falls  and 
vicinity.  Early  in  January,  1905,  Dr.  W.  M.  Morton,  the 
senior  member  of  the  firm,  was  called  to  the  plaintiff's  home 
in  Iowa  Falls  for  the  purpose  of  treating  the  plaintiff  pro- 
fessionally. He  made  a  thorough  examination  of  her  con- 
dition, and  determined  that  a  surgical  operation  was  neces- 
sary. He  also  su^ested  that  it  would  be  safer  and  more 
convenient  to  perform  the  operation  at  the  hospital  located 
near  the  plaintiff's  home,  and  undertook  to  and  did  make  the 
necessary  arrangements  for  performing  it  there.  Soon 
thereafter  the  plaintiff  was  taken  to  the  hospital  by  Dr.  W. 
M.  Morton.  She  was  given  a  room  where  she  dressed  for 
the  operating  table,  and  was  then  taken  to  the  operating 
room  in  the  story  above  by  one  of  the  attendants  who  was 
fitting  herself  for  a  nurse.  The  plaintiff  was  then  laid  on 
the  operating  table,  and  the  defendant  Dr.  L.  B.  Morton 
administered  the  ansesthetic,  and  the  defendant  Dr.  Wm.  M. 
Morton  performed  the  operation.  After  the  operation,  the 
plaintiff  was  taken  from  the  operating  table  and  placed  on 
a  car  or  stretcher  for  the  purpose  of  taking  her  to  her  room 
on  the  floor  below.  Both  of  the  defendants  assisted  in  plac- 
ing her  on  the  car.  The  car  was  about  six  feet  long  and 
had  six  rubber-tired  wheels,  two  large  wheels  in  the  center, 
and  two  smaller  ones  at  each  end.  When  eidier  set  of  end 
wheels  was  resting  on  the  floor,  the  car  inclined  in  that  direc- 
tion.    After  the  plaintiff  had  been  placed  on  the  car.  Dr. 
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Wm.  M.  Morton  left  the  operating  room  for  the  surgeon'e 
dressing  room^  and  Dr.  L.  B.  Morton  and  Miss  Klein^  the 
nurse  who  had  shown  the  plaintiff  to  the  operating  room^ 
rolled  the  car  into  the  elevator  room  for  the  purpose  of  taking 
it  to  the  room  below  on  the  elevator^  the  doctor  being  in  front 
of  the  car  and  the  nurse  behind  it  When  they  reached  the 
elevator  room^  they  found  the  elevator  door  wide  open  and 
the  elevator  below.  The  elevator  room  was  only  six  or  seven 
feet  square,  and  the  car  on  which  the  plaintiff  rested  was 
stopped  with  the  front  end  thereof  resting  on  the  wheels  and 
only  a  foot  from  the  elevator  door.  After  the  car  had  been 
stopped.  Dr.  L.  B.  Morton  left  it,  and  stepped  to  the  side 
of  the  elevator  shaft  for  the  purpose  of  bringing  the  elevator 
to  their  floor.  The  machinery  did  not  at  once  respond  to  his 
efforts,  whereupon  Miss  Klein,  the  nurse,  told  the  defendant 
that  she  would  go  and  call  the  janitor.  She  then  left  the  car, 
and,  after  she  had  gotten  some  seven  or  eight  feet  therefrom, 
the  defendant  said  to  her,  '^  Never  mind,  I  can  get  it  from 
here.*'  When  Miss  Klein  turned  to  go  back  into  the  ele- 
vator room,  the  car  was  just  rolling  into  the  elevator  shaft. 
She  reached  it,  but  too  late  to  save  the  plaintiff,  who  was 
still  unconsciouB^  and  they  were  both  precipitated  to  the 
floor  below  some  fifteen  feet  For  injuries  received  in  the 
fall,  the  plaintiff  brings  this  suit. 

At  the  dose  of  the  evidence  the  defendants  moved  for  a 
directed  verdict,  and  the  motion  was  overruled.  It  is  now 
urged  that  the  evidence  is  not  sufficient  to  support  a  verdict 
against  either  of  the  defendants,  and  that  the  court  erred  in 
denying  the  motion.  It  is  said  that  the  accident  was  not 
one  which  the  defendant  L.  B.  Morton  ought  reasonably  to 
have  foreseen  might  occur  as  the  result  of  his  act,  and  that  a 
mere  failure  to  guard  against  an  accident  which  could  not 
reasonably  have  been  expected  is  not  negligence.  The  evi- 
dence tends  to  show,  however,  that  the  defendant  L.  B.  Mor- 
ton had,  before  this  particular  time,  assisted  in  operations 
at  the  same  hospital,  and  had  also  assisted  in  removing  the 
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patients  operated  upon  from  the  operating  room  by  means  of 
the  same  cart  and  elevator.  It  must  therefore  be  presumed 
that  he  was  familiar  with  the  size  and  construction  of  the 
cart  used  in  the  present  instance  and  with  the  conditions 
surrounding  the  elevator  and  elevator  room*  It  is  shown 
that  the  peculiar  construction  of  the  car,  the  end  wheels 
being  lower  than  the  center  ones,  made  it  very  easy  to  start. 
The  floor  in  the  elevator  was  cement,  and  the  wheels  of  the 
car  were  equipped  with  rubber  tires,  making  a  combination 
well  calculated  to  overcome  friction.  The  elevator  door  was 
wide  open  when  the  car  was  stopped  by  the  defendant  L. 
B.  Morton  with  its  front  end  within  a  foot  of  the  elevator 
shaft  The  plaintiff  was  at  the  time  unconscious,  and  hence 
wholly  unable  to  look  out  for  herself  or  appreciate  the  danger 
of  her  position.  Notwithstanding  these  dangerous  condi- 
tions, the  defendant  not  only  left  the  car  himself,  but,  after 
being  advised  by  Miss  Klein  that  she  had  also  left  it,  he  paid 
no  attention  to  it,  and  a  slight  movement  of  the  plaintiff 
started  it  toward  the  open  shaft. 

The  appellants'  position  on  this  branch  of  the  case  is 
unsound  for  two  reasons.  In  the  first  place,  it  may  well  be 
said  that  just  such  a  result  might  reasonably  be  expected 
to  follow  the  leaving  of  such  a  vehicle  in  so  dangerous  a  place. 
Indeed,  it  seems  to  us  that  an  accident  might  almost  be 
expected  to  follow  as  a  matter  of  course.  The  car  was 
easily  started,  and  even  unconscious  persons  not  infrequently 
use  their  physical  power ;  therefore  a  reasonably  careful  per- 
son would  guard  against  these  conditions  singly  or  com- 
bined. In  the  second  place,  negligence  does  not  depend  upon 
the  question  whether  the  result  of  an  act  might  reasonably 
have  been  foreseen. 

The  consequence  of  negligence  need  not  be  foreseen. 

It  is  enough  to  constitute  n^ligence  if  the  result  of  the  act 

is  the  natural,  though  not  the  necessary  or 

icLicxNCB.       inevitable,  thing  to  be  expected.     If  ordinary 

prudence  would  suggest  that  the  act  or  omission  would  prob- 
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ably  result  in  injury^  it  is  sufficient  to  support  the  charge  of 
n^ligence.  Burk  v.  Creamery  Pkg.  Co.,  126  lowa^  780; 
Osborne  v.  Van  Dyke,  113  Iowa,  557 ;  Waiters  v.  Waterloo, 
126  Iowa,  199 ;  Fishbum  v.  By.  Co.,  127  Iowa,  483. 

It  is  conceded  that  the  defendants  were  not  responsible 
for  the  n^ligence  of  Miss  Klein,  and  the  appellants  con* 
tend  that  the  act  of  Dr.  L.  B.  Morton  in  leaving  the  car  for 
the  purpose  of  raising  the  elevator  was  not 
*  con^tlrrent        the  proximatc  cause  of  the  accident     Dr.  Mor- 
'  ton  was  one  of  the  persons  in  charge  of  the 

plaintiff  at  the  time  in  question.  He  had  undertaken  to  assist 
in  removing  her  to  her  room,  if  he  was  not  in  fact  in  charge  of 
her  at  that  particular  time,  and  he  was  therefore  l^ally 
boimd  to  exercise  reasonable  care  in  her  removal.  Whether 
he  exercised  such  care  after  he  knew  that  Miss  Klein  had 
left  the  car  was  clearly  a  question  of  fact  for  the  jury. 
If  it  be  said  they  were  both  negligent,  it  does  not  relieve 
the  defendant,  for  it  is  the  rule  that  the  mere  fact  that  some 
other  cause  operates  with  the  negligence  charged  does  not 
relieve  from  liability.  Bice  v.  Whitley,  115  Iowa,  750; 
Schnee  v.  City  of  Dvbuque,  122  Iowa,  469;  Van  Caaap  v. 
Keokvk,  130  Iowa,  716. 

II.     The  appellant  Wm.  M.  Morton  denies  liability  on 

the  groimd  that  whatever  liability  exists  must  rest  on  the 

act  of  his  partner  L.  B.  Morton  while  he  was  assisting  in 

3.  NicLioBKCB       ^^  removal  of  the  plaintiff  from  the  operating 

SabaJty*"*       room  to  her  own  room,  and  insists  that  the  re- 

of  firm.  moval  to  her  private  room  was  not  within  the 

scope  of  the  ordinary  business  of  the  firm.    We  are  unable 

to  agree  with  this  <2ontention,  however.     The  defendants  were 

partners  in  the  general  practice,  and  the  partnership,  acting 

through  Dr.  Wm.  M.  Morton,  undertook  to  perform  the 

operation  and  did  in  fact  perform  it.     It  was  Dr.  Wm.  M. 

Morton  who  advised  plaintiff  to  go  to  the  hospital  where  she 

could  be  much  better  taken  care  of  than  at  her  home.     He 

made  all  of  the  arrangements  at  the  hospital  for  the  plaintiff, 
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and  took  her  there  in  his  own  carriage.  When  she  arrived 
there  she  was  shown  to  a  private  room,  and,  acting  under  the 
direction  of  the  defendants,  she  there  prepared  herself  for 
the  operating  table.  She  went  from  there  to  the  operating 
room  where  the  anaesthetic  was  administered  by  Dr.  Lewis 
Morton  and  in  the  presence  of  Dr.  Wm.  Morton  and  several 
persons  connected  with  the  hospital  After  the  operation 
was  performed,  and  while  she  was  still  imconscious,  she  was 
removed  from  the  operating  table  to  the  cart  by  Dr.  Lewis 
Morton  and  one  or  more  of  the  hospital  attendants,  and  the 
doctor  and  Miss  Klein  undertook  to  convey  her  from  the 
operating  room  to  her  room  on  the  floor  below  by  means  of 
the  elevator.  While  the  evidence  tends  to  show  that  Miss 
Klein  had  been  at  the  hospital  about  ten  months  when  the 
accident  occurred,  and*  that  she  had  assisted  in  the  kind  of 
work  which  was  being  performed  when  plaintiff  was  injured, 
many  times,  the  record  also  shows  that  she  had  never  thereto- 
fore been  up  or  down  the  elevator  with  a  patient  without  the 
attendance  of  a  physician.  It  also  appeared  that  if  the  jani- 
tor of  the  building  was  present  he  operated  the  elevator,  but, 
if  he  were  not  there,  the  doctor  operated  it  just  as  defendant 
Lewis  Morton  attempted  to  do  when  plaintiff  was  injured. 
It  is  very  clear  that  plaintiff  could  not  be  left  in  the  operating 
room  during  the  period  necessary  for  her  recovery,  and  it 
was  the  duty  of  some  one  to  see  that  she  was  safely  removed 
therefrom  and  placed  in  a  room  suitable  for  such  further 
treatment  as  her  case  might  require.  While  it  is  shown  that 
neither  of  the  defendants  owned  or  controlled  the  hospital, 
it  does  appear  that  they  made  all  arrangements  for  plaintiff's 
stay  there,  and  a  jury  would  be  justified  in  finding  that  de- 
fendants as  part  of  their  employment  undertook  to  care  for 
plaintiff  from  the  time  she  entered  the  hospital  until  she 
was  ready  for  discharge  therefrom.  And  while  this  might 
not  ordinarily  include  the  work  of  the  hospital  employes,  the 
doctors  might  assume  the  duty  of  returning  the  patient  to 
his  room,  and  in  such  event  each  member  of  the  firm  would 
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be  the  agent  of  the  other  in  carrying  on  the  work.  It  is 
fundamental  that  each  partner  is  the  agent  of  the  firm  while 
engaged  in  the  prosecution  of  the  partnership  business,  and 
that  the  firm  is  liable  for  the  torts  of  each,  if  committed 
within  the  scope  of  the  agency.  22  Am.  &  Eng.  Ency.  L-aw, 
168;  Chcmplin  v.  Laytin,  18  Wend.  (N.  Y.),  407,  (31  Am. 
Dec  382).  The  trial  court  gave  an  instruction  which  era- 
bodied  correct  law  on  this  subject  and  it  was  for  the  jury 
to  say  whether  Lewis  Morton  was  acting  for  the  firm  when 
the  accident  occurred.  It  surely  should  not  be  said  as  matter 
of  law  in  all  cases  that  after  a  serious  surgical  operation  and 
while  the  patient  is  still  unconscious,  the  physician  may 
leave  the  patient  on  the  operating  table  to  find  his  way  to 
his  own  room  the  best  he  may.  Furthermore,  the  evidence 
shows  that  in  this  hospital  the  doctors  accompanied  their  pa- 
tients up  and  down  the  elevator. 

III.  Error  is  predicated  on  the  court's  refusal  to  sub- 
mit to  the  jury  special  interrogatories,  the  substance  of  which 
required  a  determination  as  to  whether  it  was  reasonable  to 
4.  Special  cxpcct  that  plaintiff  would  bc  precipitated 

wHDiHcs.  j^^^  ^jjg  elevator  shaft  Under  the  rule  of 
the  cases  heretofore  cited  the  questions  were  improper  and 
were  rightly  refused.  But  if  proper  in  other  respects,  they 
called  for  a  special  finding  on  the  one  material  question  in 
the  case,  and  were  for  that  reason  rightly  refused.  Home 
Ins.  Co.  V.  Northwestern  P.  Co.,  32  Iowa,  223;  Leum  v. 
C,  M.  &  St.  P.  B.  Co.,  57  Iowa,  127;  White  v.  Adams,  77 
Iowa,  295. 

IV.  Instructions  2,  3,  and  4  asked  by  the  defendants 
were  properly  refused  because  they  embodied  the  same  prin- 
ciple we  hold  unsound  in  the  first  division  of  this  opinion. 

V.  Practically  all  of  the  instructions  given  are  com- 
plained of,  but  we  find  no  reversible  error  therein. 

The  judgment  should  be,  and  it  is,  affirmed. 

Weaveb,  J.  (dissenting). —  I  am  not  able  to  concur  in 
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the  foregoing  opinion.  The  net  result  of  the  holding  there 
expressed  is  to  greatly  increase  and  enlarge  the  liability;  al- 
ready sufficiently  burdensome,  of  the  medical  profession.  It 
may  be  admitted  that  the  defendants  advised  plaintiflE  to 
go  to  the  hospital  and  in  her  behalf  arranged  with  the  hospital 
managers  for  her  reception,  but  I  am  unaware  of  any  rule 
of  law  by  which  such  acts  upon  their  part  rendered  them 
chargeable  with  the  negligence  of  the  hospital  managers  or 
their  servants.  There  is  no  pretense  that  defendants  had  any 
connection  with  or  control  over  the  hospital  or  the  attendants 
there  employed  except  as  practicing  physicians  who  went 
there  to  treat  their  patients.  The  matter  of  service,  nurs- 
ing, watch,  care,  and  personal  attendance  and  assistance  were 
peculiarly  the  duties  assumed  by  the  hospital,  and  the  physi- 
cians were  charged  with  no  more  responsibility  or  liability 
with  respect  thereto  than  would  have  been  the  case  had  plain- 
tiff been  in  her  own  home  and  surrounded  by  her  own  family 
and  servants.  There  was  nothing  in  the  peculiar  offices  or 
duties  of  their  profession  requiring  defendants  or  either  of 
them  to  assume  the  responsibility  of  carrying  or  wheeling 
the  patient  between  her  room  and  the  operating  room  — 
though  if  her  condition  was  such  as  to  require  it,  it  might 
have  been  their  duty  to  accompany  her  to  administer  proper 
restoratives,  or  give  advice  for  her  care  and  treatment  en 
route.  The  hospital  managers  recognizing  this  situation  did 
furnish  an  attendant  who  handled  the  car  on  which  plaintiff 
was  being  moved,  and  it  is  conceded  in  argument  that  for  the 
negligence  of  that  attendant  the  defendants  are  not  liable. 
The  operation  for  which  defendants  had  been  employed  had 
been  performed,  and  the  attendant  took  charge  of  the  car 
to  remove  the  patient  to  her  room.  One  of  the  defendants, 
Dr.  L.  B.  Morton,  walking  ahead  of  the  car,  discovered 
that  the  elevator  platform  was  down,  and  addressed  his 
efforts  to  raising  it.  While  the  doctor  was  thus  engaged, 
his  head  and  shoulders  being  inside  the  elevator  well,  the 
hospital  attendant  having  charge  of  the  car  let  go  her  hold 
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upon  it,  and  it  moved  forward  suflSciendy  to  allow  plaintiff 
to  slide  therefrom  into  the  well,  falling  to  the  platform 
which  was  then  ascending,  though  not,  as  I  understand  the 
record,  the  full  distance  to  the  lower  floor.  It  is  true  the 
attendant  says  in  explanation  of  her  negligence  that,  seeing 
the  doctor  was  having  some  diflSculty  in  raising  the  elevator 
platform,  she  spoke  to  him  saying  she  would  go  below  and 
raise  it.  To  this  he,  having  then  succeeded  in  getting  the 
platform  in  motion,  responded,  saying  it  was  unnecesary 
for  her  to  go,  and  before  he  had  brought  the  platform  to  their 
floor  the  accident  occurred.  To  charge  him  with  this  un- 
fortunate result  —  and  to  go  still  further  and  charge  the 
partnership  of  which  he  was  a  member  —  strikes  me  as  a 
grievous  injustice  not  called  for  by  any  rule  or  principle  of 
law.  Suppose,  in  wheeling  the  car  along  the  hall,  the  nurse 
had  carelessly  tipped  it  over,  precipitating  the  plaintiff  upon 
the  floor,  or  had  carelessly  fallen  upon  or  against  the  plain- 
tiff, or  had  of  her  own  motion  administered  a  medicine  or 
restorative  in  excessive  or  dangerous  quantity,  is  there  any 
principle  upon  which  defendants  could  be  held  liable  for  in- 
juries thus  occasioned?  I  think  it  safe  to  say  that  this 
question  will  be  unhesitatingly  answered  in  the  negative, 
and  yet  it  will  be  very  difiicult  indeed  to  suggest  any  tenable 
groimd  for  distinguishing  between  the  relations  and  liabilities 
of  the  parties  in  these  supposed  cases  and  the  case  at  bar. 
I  freely  concede  that  one  who  adopts  a  profession  which  has 
to  do  with  matters  affecting  the  health  and  lives  of  those 
whom  he  serves  is  properly  held  to  a  high  degree  of  responsi- 
bility, and  is  required  to  exercise  care  reasonably  propor- 
tioned to  the  delicacy  and  importance  of  the  duties  he  un- 
dertakes to  perform.  While  there  are  doubtless  occasional 
excq)tions,  it  is  a  matter  of  common  observation  that  the 
medical  profession  of  to-day  is  keenly  alive  to  its  responsi- 
bility. No  profession  excels  it  in  thoroughness  of  prepara- 
tion. The  true  physician  never  ceases  to  be  a  student,  never 
flags  in  zeal  for  more  thorough  mastery  of  the  mysterious 
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laws  of  human  life  and  human  health.  In  entering  the  prac- 
tice he  assumes  grave  risks.  Both  law  and  public  sentiment 
demand  of  him  a  skill  which  adequately  reflects  the  accumu- 
lated experience  of  the  profession  since  the  day  of  Hippoc- 
rates, and  the  breadth  of  scientific  knowledge  which  is  char- 
acteristic of  the  present  age.  Though  he  does  all  a  man  can 
do  and  gives  to  a  case  the  best  fruits  of  a  life  of  earnest 
study  and  investigation,  he  cannot  escape  carping  criticism, 
and  the  sick  or  injured  person  who  is  disappointed  by  his 
physician's  inability  to  perform  a  miracle  is  easily  per- 
suaded to  find  solace  in  a  malpractice  suit,  in  which  a  sym- 
pathetic jury  stimulated  by  the  sight  of  a  wasted  or  crippled 
human  form  is  led  to  put  a  brand  of  undeserved  reproach 
on  one  who  merits  the  entire  confidence  and  respect  of  the 
community.  Every  physician  who  answers  an  emergency 
call,  even  though  it  be  one  of  the  numerous  "  charity  cases  '^ 
which  daily  demand  much  of  his  time  and  attention,  takes 
his  professional  life  and  reputation  in  his  hand,  and  when 
having  vainly  exhausted  all  the  resources  at  his  command, 
some  person  inspired  by  ignorance  or  malice  or  hope  of  black- 
mail holds  him  up  with  a  damage  claim,  he  ordinarily  finds 
it  to  his  advantage  to  submit  to  unjust  exaction  rather  than 
risk  the  uncertain  outcome  of  such  controversies  in  a  court 
of  justice.  This  court  while  not  relaxing  the  rule  which 
insists  that  men  holding  themselves  out  as  physicians  shall 
exercise  the  care  and  skill  befitting  the  profession,  ought  not 
to  unduly  increase  the  burdens  of  that  profession  or  make 
it9  practice  so  onerous  and  hazardous  as  to  drive  therefrom 
its  reputable  members;  yet  I  feel  warranted  in  saying  that 
such  result  cannot  be  avoided  if  the  legal  liability  of  the  phy- 
sician is  to  be  extended  materially  beyond  the  limits  which 
have  been  recognized  and  established  in  our  earlier  adjudica- 
tions on  this  subject. 

I  dissent,  also,  from  the  conclusion  that,  if  Dr.  L.  B. 
Morton  is  chargeable  with  negligence,  his  partner.  Dr.  W.  M. 
Morton,  is  equally  liable  with  him.     Even  if  we  assume  that 
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the  former  was  wheeling  the  car  at  the  time  of  the  accident, 
though  it  is  conceded  he  was  not,  he  was  engaged  not  in  the 
business  of  the  partnership,  but  was  voluntarily  doing  or  as- 
sisting in  the  work  of  a  hospital  attendant.  His  partner  was 
not  present,  took  no  part  in  the  service  being  performed  at 
that  time,  and  should  be  exonerated  from  all  liability.  The 
judgment  appealed  from  should  be  reversed. 


Feed  H.  Beanee,  Appellant,  v.  John  B.  Lucas,  City  Treas- 
urer of  the  City  of  Des  Moines,  and  othees.  Appellees. 

Constitutional  Law:  legislative  enactments  :  sufficiency  of  title. 
The  constitutional  provision  that  a  legislative  act  shall  embrace 
but  one  subject  and  matter  properly  connected  therewith,  which 
shall  be  expressed  in  the  title,  should  not  be  given  a  narrow  con- 
struction; but  if  all  the  provisions  of  the  act  have  one  general 
object  which  is  fairly  expressed  in  the  title  it  is  a  compliance 
with  the  constitution:  so  that  a  statute  authorizing  a  city  to 
purchase  ground,  erect  public  buildings  thereon  and  to  levy  a 
special  tax  for  that  purpose,  comprehends  the  issuance  of  bonds 
in  anticipation  of  the  tax,  which  latter  provision  is  germane  to 
the  main  purpose  of  the  act  and  not  of  such  a  separate  and  in- 
dependent character  as  to  require  separate  mention  in  the  title. 

Appeal  from  Polk  District  Court. —  Hon.  Hugh  Bbenkan, 

Judge. 

Wednesday,  July  3,  1907. 

Rbheaeino  Denied,  Satubday,  Apbil  11,  1908. 

The  opinion  states  the  case. —  Affirmed. 

W.  A.  Orakam,  for  appellant. 

W,  H.  Bremner,  M.  H.  Cohn,  W.  M.  McLaughlin,  and 
Read  &  Read,  for  appellees. 
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Weaver,  C.  J. —  By  an  act  of  the  Thirty-Second  Gkn* 
eral  Assembly  of  Iowa,  provision  was  made  for  the  purpose 
of  enabling  cities  having  a  population  of  fifty  thousand  or 
over  to  erect  city  halls  or  buildings  for  the  use  of  said 
municipalities,  and  providing  the  means  or  methods  by 
which  the  cost  of  said  improvements  may  be  defrayed.  The 
title  to  the  act  is  in  the  following  words :  "  An  act  author- 
izing cities  having  a  population  of  fifty  thousand  or  over  to 
erect  a  city  hall,  to  purchase  the  necessary  ground  therefor 
and  to  levy  a  special  tax  for  the  purpose  of  paying  for  the 
same,  and  repealing  chapter  27  of  the  laws  of  the  Thirtieth 
General  Assembly."  Laws  19Q7,  chapter  34.  By  section 
2  thereof,  power  is  conferred  upon  such  cities  to  levy  special 
taxes  not  exceeding  two  mills  on  the  dollar  for  a  period  of 
years  not  exceeding  twenty,  for  the  purpose  of  paying  for  the 
construction  of  such  buildings  and  the  purchase  price  of 
grounds  therefor.  By  section  3  it  is  further  provided  that 
such  cities  may  issue  bonds  in  anticipation  of  the  tax  author- 
ized by  the  preceding  section;  such  bonds  being  due  and 
payable  in  not  less  than  five  or  more  than  twenty  years  from 
the  date  thereof.  Sections  4  and  5  of  said  act  provide  that 
no  such  buildings  shall  be  erected  unless  a  majority  of  the 
legal  voters  voting  thereon  shall  vote  in  favor  of  the  same 
at  the  general  election  or  at  a  special  election  called  for  that 
purpose.  Proceeding  under  the  terms  of  said  statute,  the 
city  council  of  the  city  of  Des  Moines  entered  into  negotia- 
tions for  the  purchase  of  certain  grounds  for  the  site  of  a 
city  hall,  and  obtained  an  option  or  agreement  for  the  con- 
veyance of  the  same  to  the  city;  the  agreed  price  thereof 
to  be  paid  in  bonds  to  be  issued  as  provided  in  said  statute. 
Thereafter  the  plaintiff  herein,  being  a  citizen  and  taxpayer 
of  said  city,  instituted  this  action  in  equity  to  enjoin  the  is- 
suance of  said  bonds,  on  the  ground  that  the  statute  provid- 
ing therefor  is  void.  This  claim  is  based  upon  the  proposi- 
tion that  the  act  is  unconstitutional,  in  that  it  embraces  more 
than  one  subject,  contrary  to  the  prohibition  contained  in 
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section  29,  article  3  of  the  Constitution  of  Iowa,  and  that 
section  3  of  said  act,  authorizing  the  issuance  of  bonds,  is 
unconstitutional  and  void,  for  the  reason  that  the  subject  em- 
braced in  that' section  is  not  expressed  in  the  title  of  the  act^ 
in  violation  of  the  same  constitutional  provision.  The  dis- 
trict court  held  against  the  plaintiff  upon  both  propositions, 
and  denied  the  injimction.     Plaintiff  appeals. 

The  provision  of  the  Constitution  upon  which  appellant 
relies  is  in  the  following  language;  "  Every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected  there- 
with which  shall  be  expressed  in  the  title.  But  if  any  sub- 
ject shall  be  embraced  in  an  act  which  shall  not  be  embraced 
in  the  title  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  embraced  in  the  title."  This  limitation  upon 
the  power  of  the  Legislature  is  quite  generally  foimd  in  the 
constitutions  of  the  several  States  of  the  Union,  and  has  been 
the  subject  of  frequent  construction  and  interpretation  by 
the  courts.  The  decisions  are  generally  to  the  effect  that  the 
language  thus  employed  should  not  be  given  a  narrow  or 
illiberal  construction.  For  instance,  it  is  said  by  the  Su- 
preme Court  of  Illinois,  in  Ritchie  v.  People,  155  IlL  98 
(40  N.  E.  454,  29  L.  R  A.  79,  46  Am.  St  Eep.  315),  that; 
"All  matters  are  properly  included  in  the  act  which  are 
germane  to  the  title.  The  Constitution  is  obeyed  if  all  the 
provisions  relate  to  the  one  subject  indicated  in  the  title, 
and  are  parts  of  it,  or  incident  to  it,  or  reasonably  connected 
with  it,  or  in  some  reasonable  sense  auxiliary  to  the  object 
in  view.  It  is  not  required  that  the  subject  of  the  bill  shall 
be  specifically  and  exactly  expressed  in  the  title,  or  that  the 
title  should  be  an  index  of  the  details  of  the  act.  Where 
there  is  doubt  as  to  whether  the  subject  is  clearly  expressed 
in  the  title,  the  doubt  should  be  resolved  in  favor  of  the 
validity  of  the  act.  An  act  to  incorporate  a  city  may  con- 
tain provisions  for  the  raising  of  revenue  for  its  government. 
An  act  concerning  drainage  may  include  assessments  upon 
lands  benefited  to  pay  the  expenses.^'     Another  court  has 
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said  it  is  not  intended  to  prohibit  the  uniting  in  one  bill  of 
any  number  of  provisions  having  one  general  object  fairly 
indicated  by  its  title.  The  unity  of  the  object  must  be  sought 
in  the  end  which  the  Legislature  purposes  to  accomplish. 
Walter  v.  Union,  33  N.  J.  Law,  351 ;  Montclair  v.  Ramsdell, 
107  U.  S.  147  (2  Sup.  Ct.  391,  27  L.  Ed.  431).  It  is  ad- 
missible to  include  in  a  statute  means  which  are  reasonably 
adapted  to  secure  the  objects  intended  by  the  title.  Cohn  v. 
People,  149  III  486  (37  N.  E.  60,  23  L.  E.  A.  821,  41  Am. 
St  Eep.  304).  See,  also,  Coole  v.  Marshall  County,  119 
Iowa,  384,  and  cases  there  cited. 

Beading  the  statute  in  question  in  the  light  of  these 
authorities,  we  think  it  cannot  be  said  that  it  relates  to  more 
than  one  subject  The  clear  purpose  of  the  Legislature  was 
to  authorize  cities  of  the  class  mentioned  to  purchase  groimds 
and  erect  thereon  suitable  halls  or  buildings  for  city  pur- 
poses, and  to  provide  the  means  for  accomplishing  that  end. 
The  title  which  we  have  above  quoted  fairly  expresses  the 
general  object  which  is  sought  to  be  effected.  It  describes 
the  act  as  one  authorizing  such  cities  to  erect  a  city  hall  and 
purchase  the  necessary  grounds  therefor  and  to  levy  a  special 
tax  for  the  purpose  of  paying  for  the  same.  These  words 
fairly  epitomize  the  entire  statute.  The  provision  contained 
in  section  3  for  the  issuance  of  bonds  in  anticipation  of  the 
tax  is  simply  auxiliary  to  and  in  aid  of  the  general  pur- 
pose thus  expressed,  and  is  not,  in  our  judgment,  of  such 
a  separate  or  independent  character  as  requires  specific  refer- 
ence thereto  in  the  title.  In  the  language  of  the  authorities 
above  cited,  it  is  germane  to  the  general  purpose  which  the 
title  itself  clearly  expresses,  and  the  failure  to  make  specific 
reference  thereto  in  the  title  does  not  render  the  act  as  a 
whole,  or  this  particular  section  of  such  act^  open  to  the 
objection  made  thereto  by  the  appellant  Counsel  for  ap- 
pellant has  not  called  our  attention  to  any  authority  or  prece- 
dent inconsistent  with  the  views  here  expressed.  As  further 
supporting  such  views,  see  Beresheim  v,  Amd,  117  Iowa, 
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83;  Johnson  v.  Harrison,  47  Minn.  575  (50  K  W.  923, 
28  Am.  St  Kep.  382) ;  Ripley  v.  Evans,  87  MicL  217  (49 
N.  W.  504) ;  Johnson  v.  Higgins,  3  Mete  (Ky.)  566;  By- 
erson  v.  Utley,  16  Mich.  278 ;  State  v.  Sloan,  66  Ark.  575 
(74  Am.  St  Eep.  106,  53  S.  W.  47). 

The  rule  to  which  we  adhere  seems  to  be  so  well  settled 
and  so  reasonable  that  further  discussion  is  unnecessary. 

The  judgment  of  the  district  court  was  right,  and  it  is 
affirmed. 


Thbo.  Muniee,  Appellant,  v.  A.  E.  Zaohabt. 

Conversion:    offer  to  bstxtrn  the  property.    After  there  has  been  a 

1  complete  conversion  of  the  property  the  wrongdoer  cannot  escape 
liability,  nor  lessen  the  recoverable  damages,  by  an  offer  to  return 
the  same;  so  that  where  conversion  is  alleged  and  admitted,  the 
defendant  only  questioning  a  right  of  recovery,  an  instruction 
that  an  offer  to  return  by  a  tender  before  suit  would  defeat 
recovery  is  erroneous. 

Landlord  and  tenant:    breach  of  contract  not  to  remove  straw: 

2  REMEDY.  In  the  absence  of  a  stipulation  to  the  contrary  a  tenant 
for  cash  rent  while  in  possession  of  the  leased  premises  is  the 
owner  of  the  straw  grown  on  the  farm;  and  while  by  the  terms 
of  the  lease  he  may  not  remove  it  from  the  land,  still  the  land- 
lord, not  having  title  or  right  of  possession  thereto,  cannot  sue 
for  its  conversion :  his  remedy  is  damages  for  breach  of  a  personal 
covenant  or  injunction  to  prevent  waste. 

Same:    measure  of  damages.    The  measure  of  damages  for  the  breach 

3  of  a  covenant  in  a  lease  not  to  remove  straw  from  the  premises,  is 
not  ordinarily  the  value  of  the  straw,  but  the  detriment  to  the 
premises  by  reason  of  the  fact  that  the  same  was  not  used  on  the 
premises  and  allowed  to  remain  as  a  fertilizer  of  the  soil. 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  Q.  Thomp- 
son, Judgei 

Tuesday,  Jantjae-y  14, 1908. 

Beheabing  Denied,  Satubday,  A  pun*  11,  1908. 
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Action  to  recover  damages  fpr  the  conversion  of  straw 
removed  by  defendant,  plaintiff's  lessee,  from  the  leased 
premises  in  violation  of  a  covenant  in  the  lease.  There  was 
a  verdict  for  the  defendant,  and  from  a  judgment  thereon 
plaintiff  appeals. —  Affirmed. 

Voris  &  Haas,  for  appellant. 

W.  F.  Fitzgarrald,  for  appellee. 

McClain,  J. —  Under  a  lease  for  five  years  ending 
March  1,  1905,  the  defendant  went  into  possession  of  plain- 
tiff's farm,  and  continued  in  occupation  thereof  as  tenant 
until  the  expiration  of  the  term.  The  lease  was  in  the 
usual  form  of  printed  farm  leases,  but  contained  written 
therein  on  a  blank  line  these  words,  "  No  straw  to  be  removed 
from  the  farm."  Plaintiff  alleged  that  notwithstanding  this 
express  stipulation  the  defendant  did,  in  August,  1904, 
"  take,  remove,  and  carry  away  from  the  said  premises,  and 
convert  to  his  own  use,  straw  raised  and  grown  upon  said 
premises,  to-wit,  thirty  tons,  and  of  the  aggr^ate  value 
of,  to-wit,  $120,"  and  judgment  for  that  amount  was  asked 
against  defendant.  The  defendant  admitted  the  execution 
of  the  written  contract  of  lease,  and  "  that  he  removed  from 
the  said  premises  not  to  exceed  eight  tons  of  straw,  for  his 
convenience  in  the  care  and  use  of  the  same,  which  he  had 
a  right  to  do,"  and  alleged  that  "  the  plaintiff  had  no  interest 
in  the  straw,  except  that  it  was  to  remain  and  be  consimied 
on  the  farm,  so  that  the  remnants  and  rotten  remains  of  the 
same  would  stay  on  the  land  and  serve  to  fertilize  the  same." 
By  amendment  to  his  answer  defendant  averred  an  offer 
to  return  the  straw,  which  plaintiff  refused. 

I.  On  the  issue  as  to  an  offer  to  return,  the  court  in- 
structed the  jury  that  such  offer  made  before  suit  was  brought 
and  refused  by  plaintiff  would  defeat  plaintiff's  action,  and 
necessitate  a  verdict  for  the  defendant     This  instruction 
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was  clearly  erroneous.     After  the  conversion  of  property  has 
1  CbmmixoM-      ^ecome  complete  the  wrongdoer  cannot  escape 
?5?riuie         liability  nor  lessen  the  actual  damage  recover- 
property.  ^y^^  y^^  ^  tender  back  of  the  property.     Colby 

V.  KimhaU  Co.,  99  Iowa,  321 ;  Cemahan  v.  Chrisler,  107 
Wis.  646  (83  N.  W.  778) ;  Railroad  Co.  v.  O'DonneU,  49 
Ohio  St.  489  (32  K  E.  476,  21  L.  E.  A.  117,  34  Am.  St 
Rep.  579) ;  Carpenter  v.  Dresser,  72  Me.  377  (39  Am.  Eep. 
337)  ;  Hanmer  v.  Wilsey,  17  Wend.  (N.  Y.)  91 ;  Carpenter 
V.  American  Building  &  Loan  Ass'n,  64  Minn.  403  (56  N. 
W.  96,  40  Am.  St  Eep.  845). 

There  can  be  no  question  that  plaintiff's  action  was  for 
conversion  and  not  io\  damages  for  breach  of  covenant 
Plaintiff  expressly  alleges  the  taking,  carrying  away,  and  con- 
version of  the  straw,  and  defendant  admitting  the  act  ques- 
tions only  plaintiff's  right  to  recover,  insisting  as  a  reason 
why  there  should  be  no  recovery  that  plaintiff  had  no  in- 
terest in  the  straw  save  to  have  it  remain  upon  the  farm. 
This  was  the  theory  on  which  the  case  was  submitted  to 
the  jury ;  for  the  court  instructed  that  if  plaintiff  established 
by  a  preponderance  of  evidence  that  defendant  converted  the 
straw  without  plaintiff's  consent  the  jury  should  find  a  ver- 
dict in  plaintiff's  favor  for  the  value  of  the  straw  converted. 
The  court  therefore  plainly  erred  in  authorizing  a  verdict 
for  defendant  on  the  evidence,  which  the  court  assumed  to  be 
sufficient  to  support  a  finding  that  defendant  offered  to  re- 
turn the  straw. 

II.     It  is  contended,  however,  for  the  appellee  that, 
even  if  the  instruction  be  found  erroneous,  there  should  be 
no  reversal  for  the  reason  that  plaintiff  did  not  all^  or 
2.  Lamdloidaiid    prove  a  conversion,  and  was  not  therefore  en- 
breach  of         titled  to  recover.     If  under  no  view  of  the 

contract  not  ,  ,    .      .^  ,       .       , 

Jj^^o^«         case  a  recovery  by  plaintiff  was  authorized, 

«n>edy-  then  we  may  properly  affirm  the  judgment, 

notwithstanding  the  error  in  the  instructions;  for  it  would 

be  useless  to  go  through  the  formality  of  remanding  the  case 
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for  a  new  trial  without  any  possibility  that  a  reooveiy  in 
favor  of  appellant  conld  be  sustained.  Schaefer  v.  Anchor 
Mut.  F.  Ins.  Co.,  133  Iowa,  206  ;•  Voorhees  v.  Arnold,  108 
Iowa,  77 ;  Whiting  v.  Root,  52  Iowa,  292 ;  Jamison  v.  Perry, 
38  Iowa,  14;  Dawson  v.  Wisner,  11  Iowa,  6.  Plaintiff, 
suing  for  a  conversion,  must  show  at  least  a  possessory  right 
in  the  property  alleged  to  have  been  converted,  and  if  he  has 
no  right  or  title  whatever  he  cannot  recover.  It  is  to  be 
borne  in  mind  that  at  the  time  defendant  is  alleged  to  have 
taken  the  straw  in  question  from  the  leased  premises  he 
was  in  full  occupation  and  enjoyment  of  the  premises  as 
tenant,  with  a  right  to  continue  in  such  occupation  and  en- 
joyment for  more  than  six  months.  It  cannot  be  questioned 
that  during  that  time  he  had  the  sole  and  exclusive  owner- 
ship of  the  straw,  with  the  right  to  do  with  it  whatever  he 
should  see  fit,  to  feed  it  to  his  stock,  use  it  for  bedding,  or 
otherwise  destroy  it  as  straw,  subject  only  to  the  obligation 
to  answer  in  damages  for  a  violation  of  his  covenant  not 
to  remove  it  from  the  farm.  The  object  of  the  stipulation 
no  doubt  was  to  have  it  consumed  on  the  premises  in  the 
usual  methods  of  farming,  in  order  that  the  farm  should  have 
the  benefit,  which  would  accrue  to  plaintiff  after  the  termi- 
nation of  the  lease,  of  the  manure  which  would  result  from 
its  ordinary  usa     Letvis  v.  Lyman,  22  Pick.  (Mass.)  437. 

It  is  generally  held  that  manure  produced  during  the 
tenancg^  becomes  a  part  of  the  premises  and  cannot  be  re- 
moved by  the  tenant.  Taylor,  Landlord  and  Tenant,  section 
541;  Brigham  v.  Overstreet,  128  Ga.  447  (57  S.  E.  484,  10 
L.  E.  A.  [N.  S.]  452).  Straw  from  which  the  grain  has 
been  threshed  is  not,  however,  in  itself  manure,  but  is  a  part 
of  the  crop,  and  belongs  to  the  tenant  in  the  same  way  and  to 
the  same  extent  as  the  grain,  and  its  ownership  is  not  con- 
trolled by  any  custom  that  the  landlord  is  entitled  to  the 
straw,  unless  such  custom  has  in  some  way  become  a  part  of 
the  contract  Craig  v.  Dale,  1  Watts  &  S.  (Pa.)  509  (87 
Am.  Dec.  477) ;  Iddings  v.  Nagle,  2  Watts  &  S.  (Pa.)  22; 
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Rank  v.  Rank,  5  Pa.  211.  Even  if  there  is  a  stipulation  that 
the  hay  or  straw  produced  on  the  premises  is  not  to  be  re- 
moved, the  tenant  is  nevertheless  the  owner  thereof,  and  the 
landlord  has  no  property  right  therein.  Fohes  v.  Shattuck, 
22  Barb.  (N.  Y.)  568;  Hawkins  v.  OUes,  45  Hun  (N.  Y.) 
318.  The  remedy  of  the  landlord  is  for  violation  of  the 
covenant,  or  injunction  to  prevent  waste,  not  by  action  for 
conversion.     Johnson  v.  Crofoot,  53  Barb.  (N.  Y.)  574. 

In  general,  the  tenant  is  the  owner  of  the  crops  pro- 
duced on  the  leased  premises,  and  the  landlord  has  no  right 
or  title  thereto,  nor  interets  therein,  save  as  he  may  have 
a  lien.  Colville  v.  Miles,  127  N.  Y.  159  (27  N.  E.  809,  12 
L.  E.  A.  848,  24  Am.  St.  Eep.  433) ;  McCombs  v.  Becker, 
3  Hun  (N.  Y.)  342;  Doremus  v.  Howard,  23  N.  J.  Law, 
390 ;  Brown  v.  Turner,  60  Mo.  21.  DiflSculty  has  been  ex- 
perienced in  determining  the  interest  of  the  landlord  in  the 
crops  where  the  rent  is  to  be  paid  by  share.  Orcutt  v.  Moore, 
134  Mass.  48  (45  Am.  Eep.  278) ;  Symonds  v.  Hall,  37 
Me.  354  (59  Am.  Dec.  53) ;  Turner  v.  Bachelder,  17  Me. 
257.  But  in  the  case  before  us  there  was  no  contention  that 
the  landlord  was  entitled  to  any  share  in  the  crop.  The  title 
of  the  defendant  to  the  straw  was  therefore  complete  and  ab- 
solute, unless  the  stipulation  that  it  should  not  be  removed 
gave  the  plaintiff  a  property  interest  therein.  As  already 
indicated,  the  result  did  not  follow  from  the  stipulation.  In 
Colville  V.  Miles,  127  N.  Y.  159  (27  N.  E.  809,  12  L.  E. 
A.  848,  24  Am.  St.  Eep.  433)  the  view  of  the  Massachusetts 
court  in  Heald  v.  Builders'  Mutual  Fire  Insurance  Co.,  Ill 
Mass.  38,  is  said  to  be  in  conflict  with  the  rulings  of  the  New 
York  courts,  and  we  think  that  so  far  as  any  suggestion  is 
made  therein  of  a  property  right  resulting  to  the  landlord 
by  reason  of  such  stipulation,  the  case  is  contrary  to  reason 
and  authority.  What  was  in  fact  decided  in  that  case  was 
that  a  tenant  who  had  agreed  not  to  sell,  dispose  of,  or  carry 
away  any  of  the  hay  or  fodder  of  any  kind,  but  had  cov- 
enanted to  feed  the  same  to  stock  to  be  kept  on  the  premises. 
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oould  not  transfer  to  another  a  property  right  in  such  haj 
and  fodder.  It  is  to  be  noticed  in  the  present  case  that  there 
is  no  stipulation  as  to  the  use  which  the  defendant  might 
make  of  the  straw,  nor  restriction  on  his  right  to  pass  title 
thereto.  In  the  earlier  Massachusetts  case  of  Lewis  v.  Ly- 
man,  22  PicL  [Mass.]  437  it  was  expressly  stipulated  that 
the  hay  should  all  be  fed  out  on  the  farm,  and  that  the  land- 
lord should  furnish  the  animals  to  which  it  was  to  be  fed,  the 
increase  to  be  equally  divided  between  the  parties.  In 
neither  of  these  cases  was  the  stipulation  merely  one  against 
removal  as  in  the  case  before  us,  and  we  reach  the  conclusion 
that  such  stipulation  as  we  are  now  considering  amounts  to 
no  more  tha^  a  personal  covenant  for  breach  of  which  the 
defendant  might  be  liable  in  damages,  but  under  which  plain- 
tiff acquired  no  interest  in  the  straw. 

Even  if  the  allegations  of  the  petition  could  be  con- 
strued as  tendering  an  issue  with  reference  to  breach  of  the 
covenant  by  defendant,  there  was  no  evidence  whatever  as 
to  the  damage  accruing  to  plaintiff  by  reason 
'  measure  of  such  breach.     Such  damage  would  not  evi- 

dently be  the  market  value  on  the  farm  of  the 
straw  which  defendant  removed,  but  the  detriment  to 
the  premises  by  reason  of  the  fact  that  the  straw  was 
thus  removed  instead  of  being  consumed  on  the  land  in 
the  usual  methods  of  husbandry,  yielding  manure  which 
would  belong  to  the  plaintiff  after  the  termination  of  the 
lease,  or,  applied  to  the  land  before  the  termination  of  the 
lease,  would  have  resulted  in  benefit  thereto.  The  only 
evidence  as  to  damage  was  the  testimony  of  witnesses  that 
the  straw  was  worth  for  the  purposes  of  sale  three  dollars  per 
ton,  and  that  from  eight  to  twelve  tons  of  straw  were  actually 
taken  from  the  premises  by  the  defendant.  The  straw  was 
not  in  fact  sold  by  defendant.  Its  removal  resulted  from 
defendant's  act  in  hauling  a  portion  of  the  oats  crop  to  an 
adjoining  farm  of  his  own  to  be  threshed. 

As  the  plaintiff  was  not  under  any  circumstances  en- 
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titled  to  recover  judgment  either  by  his  allegations  or  his 
proof,  no  error  requiring  reversal  of  the  judgment  in  de- 
fendant's favor  was  committed,  and  such  judgment  is  a/- 
firmed. 


In  the  Matteb  of  the  Assignment  of  C.  L.  Wilson,  As- 
signor, C.  W.  Wilson,  Assignee,  v.  K  H.  McCutchen, 
Estate  Claimant,  S.  A,  Maxwell  &  Co.  et  al..  Cred- 
itors, Appellants. 

Judgments:    modification:    waiver  op  oBjEcnoNS  to  appucation. 

1  Where  a  party  has  appeared  and  submitted  his  case  on  the  merits 
on  an  application  for  a  modification  of  the  decree  in  an  equitable 
action,  without  objection  to  the  sufficiency  of  the  application  or 
the  time  of  filing  the  same,  he  will  be  deemed  to  have  waived 
objection  thereto  and  the  question  of  modification  may  be  deter- 
mined. 

Assignment  for  benefit  of  creditors:    general  creditors:    distribu- 

2  TiON  OP  ASSETS.  Whatever  funds  certain  general  creditors  may 
have  assisted  in  saving  to  the  estate  by  contesting  an  invalid 
claim  belong  to  all  the  general  creditors,  who  stand  upon  the 
same  footing,  such  contesting  creditors  gaining  no  preference  by 
reason  of  their  contest 

Appeal  from  Ida  District  Court. — ^Hon.  F.  M.  Powers, 

Judge. 

Fkiday,  Jantjaby  17,  1908. 

RsHEAsiNO  Denied,  Saturday,  April  11,  1908. 

Appeal  from  an  order  modifying  a  former  decree. — 
Affirmed. 

Chas.  8.  Macomber,  for  appellants. 

/.  B.  Tourgee,  for  appellee. 
Vol.  188  Ia.—  15 
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Sheewin,  J.  C.  L.  Wilson  made  a  general  assignment 
for  the  benefit  of  his  creditors  to  the  plaintiff  herein.  There- 
after claims  were  filed  with  the  assignee  aggregating  a  large 
amount;  among  which  were  the  claims  of  the  appealing 
creditors  and  a  claim  of  the  estate  of  E.  H.  McCutchen  for 
over  $4,000.  The  appellants  and  the  assignee  filed  objections 
to  the  claim  of  the  McCutchen  estate,  alleging  that  the  chattel 
mortgage  given  to  secure  the  same  was  fraudulently  with- 
held from  record,  and  was  therefore  void  as  to  the  creditors 
of  said  C.  L.  Wilson.  Issue  was  joined  on  the  objections, 
and  a  trial  had  in  equity  in  which  the  assignee  and  the  ap- 
pellants participated.  The  case  was  taken  under  advisement 
by  the  trial  court,  with  the  agreement  among  all  parties  that 
a  judgment  might  be  rendered  in  vacation.  More  than  a 
year  after  the  trial  a  decree  was  signed  which  adjudged  the 
McCutchen  mortgage  to  be  invalid  as  to  the  appellants,  be- 
cause of  its  fraudulent  character,  and  which  established  their 
claims  in  preference  thereto  and  ordered  them  paid.  The 
decree  was  silent  as  to  the  rights  of  the  other  general  credit- 
ors which  were  represented  by  the  assignee.  This  decree  ap- 
pears to  have  been  prepared  by  the  attorney  for  the  appel- 
lants without  consultation  with  or  notice  to  the  assignee  or 
his  counsel.  Still  later,  but  within  a  year,  the  assignee  made 
application  for  a  modification  of  the  decree  which  would 
permit  all  the  general  creditors  of  C.  L.  Wilson  to  participate. 
pro  rata  in  the  final  distribution  of  the  funds  in  his  hands. 
The  application  was  contested  by  the  appellants,  but  on 
final  hearing  the  modification  was  made. 

The  appellants  contend  that  the  court  was  without 
authority  to  make  the  modification  in  question,  and  further 
that  the  original  decree  was  right  on  the  merits  of  the  case. 
1.  Judgments:      It  is  Said  that  no  authority  for  such  modifi- 

modification:  ^,  t-  i.  .  ^^«*xv^^ 

waiver  of        catiou  cau  be  found  in  sections  243,  244,  or 

objection  to  '  ' 

application.  4091  of  the  Code.  That  these  sections  fur- 
nish no  authority  for  modifying  the  decree  on  the  applica- 
tion and  showing  made,  may  be  conceded  for  the  purposes 
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of  this  case.  But,  notwithstanding  this,  we  think  the  appel- 
lants cannot  now  justly  complain  of  the  order.  The  appli- 
cation was  in  writing  with  full  notice  to  them,  and  it  was 
heard  and  disposed  of  on  its  merits  without  any  question 
as  to  the  suflBciency  of  the  application  itself  or  the  time 
within  which  it  was  made.  It  is  the  policy  of  the  law  to 
give  trial  courts  ample  opportunity  to  correct  errors  of  law 
or  fact;  and,  while  such  corrections  can  only  be  made  in 
accordance  with  the  law,  where  a  party  has,  upon  notice, 
appeared  and  submitted  his  case  on  the  merits  without  in 
any  way  assailing  the  procedure,  he  should  not  afterwards 
be  permitted  to  raise  the  question.  Under  section  3755  of 
the  Code  a  new  trial  may  be  ordered  on  account  of  an 
erroneous  decision,  and,  while  the  application  therefor  under 
said  section  must  be  made  within  three  days  after  the 
decision,  we  know  of  no  reason  why  the  time  fixed  by  the 
statute  may  not  be  waived,  and  the  application  heard  on  its 
merits.  This  case  was  tried  in  equity,  and  there  was  a  full 
hearing  on  the  questions  presented  in  the  application  for 
the  modification  of  the  decision,  and  it  was  therefore  proper 
for  the  court  to  make  a  final  order  upon  said  hearing  with- 
out the  needless  ceremony  of  granting  a  new  triaL  Ellis  v. 
Remley,  115  Iowa,  381. 

The  appellants  make  the  further  claim  that  on  the 
merits  of  the  case  they  should  be  preferred  to  the  other 
general  creditors.     But  we  are  unable  to  discover  any  reason 
i.  A88ICHM1KT      or  authority  for  so  holding.     Wilson's  estate 
or  cuoiToms:    was  in  the  hands  of  an  assignee  for  the  bene- 
diSS^Son       ^^  ^^  *^  creditors.     The  appellants  filed  their 
of  assets.  claims  with  him,  as  did  the  other  general  cred- 

itors, and  the  estate  of  McCutchen.  They  were  all  seeking 
payment,  in  whole  or  in  part,  from  the  same  general  fund. 
No  one  of  the  general  creditors  had  acquired  any  right  to  pref- 
erence by  reason  of  a  lien  or  otherwise.  All  creditors  had  the 
right  to  contest  the  claims  filed,  but  because  of  a  successful 
contest  no  creditors  thereby  became  entitled  to  more  of  the 
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general  fund  than  a  pro  rata  share  thereof.  A  different  case 
might  possibly  be  presented  were  the  appellants  sedting  to 
re{ich  a  particular  fund  upon  which  they  claimed  priority. 
Nothing  of  the  kind  is  in  this  case,  however,  and  whatever 
funds  they  may  have  assisted  in  saving  the  estate  by  their 
part  in  contesting  the  McCutchen  claim  must  be  distributed 
as  the  general  funds  of  the  estate  without  preference  to  any 
creditor.  Hamilton-Brown  Shoe  Co.  v.  Mercer,  84  Iowa, 
537 ;  MehJhop  v.  Ellsworth,  95  Iowa,  667 ;  Uddle  &  Carter 
V.  Allen,  90  Iowa,  738 ;  Brinker  v.  Brinker,  106  Wis.  231 
(81  N.  W.  402) ;  Miner  v.  Lane,  87  Wis.  348  (67  N.  W. 
1105). 

The  judgment  must  be,  and  it  is,  affirmed. 


Atlas  Assubancs  Company,  Limited  v.  Atlas  Insubaitcb 
138    2^  Company,  Appellant 

Trade  marks  and  names:    foreign  owners:    right  to  froiection. 

1  The  foreign  owners  of  trade  marks  and  trade  names  are  en- 
titled to  the  protection  of  the  same  against  piracy,  in  both  the 
federal  and  state  courts,  the  same  as  resident  owners. 

Same:    nature  of  business.    An  insm*ance  company  is  entitled  to 

2  protection  in  the  use  of  its  trade  mark  and  name;  and  this  right 
is  not  limited  to  those  engaged  in  the  manufacture  of  articles  of 
commerce:  as  where  a  stock  company  is  using  the  name  "Atlas 
Assurance  Company"  with  the  figure  of  Atlas  in  connection  there- 
with, the  use  by  another  like  company  of  the  name  "Atlas  In- 
surance Company"  is  a  piracy  of  the  trade  name  which  the  court 
will  protect 

Same:    similarity  of  names  or  marks.    Generally  speaking  the  right 

3  to  protection  in  the  use  of  a  trade  mark  or  name  arises  when 
there  is  such  a  resemblance  that  those  doing  business  with  the 
person  or  corporation  using  the  same,  when  acting  with  ordinary 
caution,  are  likely  to  be  misled  thereby;  but  this  is  chiefly  a 
question  of  fact  to  be  determined  by  the  circumstances  in  each 
particular  case. 

Same:    wrongful  intent.    The  wrongful  use  of  a  trade  name  or 

4  mark  may  be  enidined  withotft  proof  of  adtfal  fraud:  it  will 
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be  inferred  in  many  cases  from  the  fact  of  imitation  alone,  even 
in  cases  involving  the  question  of  mifair  competition. 

Same:    abandonment  op  trade  name.    The  fact  that  a  stock  insurance 

5  company  has  permitted  another  company  doing  a  purely  mutual 
business  to  use  a  similar  name  or  symbol,  is  not  an  abandonment 
of  its  right  therein  which  will  preclude  a  right  of  action  to  enjoin 
the  use  of  its  name  by  another  company  doing  a  like  class  of  busi- 
ness. 

Same:    legitimatb  use  op  trade  name.    The  use  of  a  trade  name 

6  or  mark  by  another  in  such  manner  as  to  unmistakably  designate 
a  separate  and  distinct  concern,  and  which  can  in  no  way  deceive 
or  mislead,  is  not  objectionable. 


Appeal  from  Polk  District  Court. —  Hon.  Hugh  Brennan, 

Judge. 

Monday,  Junk  10,  1907. 

SuppLBMBNTAx  OPINION,  Feidat,  Januaby  24,  1908. 

RsHSABiNo  Denied,  Satubday^  Apbil  11,  1908. 

Suit  in  equity,  brought  by  the  Atlas  Assurance  Com- 
pany against  the  Atlas  Insurance  Company;  both  being  cor- 
porations doing  a  fire  insurance  business  in  the  State  of 
Iowa,  wherein  the  plaintiff  seeks  to  restrain  the  defendant 
from  in  any  manner  using  the  trade-mark,  symbol,  or  device 
of  the  plaintiff.  There  was  a  decree  in  the  plaintiff's  favor, 
from  which  the  defendant  appeals. —  A-ffirmed. 

Berryhill  £  Henry,  for  appellant. 

A.  H.  McVey,  for  appellee. 

Shbbwin,  J. —  The  plaintiff  was  organized  as  an  in- 
surance company  in  1808,  under  the  laws  of  Great  Britain, 
and  under  name  of  the  "  Atlas  Assurance  Company.^'     In 
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1842,  the  word  "  limited  "  was  added,  so  that  the  name  of 
the  plaintiff  since  that  time  has  been  the  ^^  Atlas  Assurance 
Company,  Limited."  It  was  authorized  to  do  fire  insurance 
business  in  the  State  of  Iowa  in  1892,  and  has  continued 
to  receive  each  year  from  the  State  a  permit  to  do  business 
herein,  and  has  paid  the  State  the  taxes  required  by  law 
for  such  purpose.  In  addition  to  the  name  "  Atlas,"  it . 
uses  upon  its  policies  of  insurance,  letter  heads,  advertising 
matter,  etc.,  the  well-known  device  of  Atlas  supporting  the 
world  upon  his  shoulders,  which  device  the  plaintiff  has 
used  constantly  since  its  organization  in  1808.  In  1892, 
a  mutual  insurance  company  was  organized  in  Des  Moines 
under  the  name  "Iowa  Business  Men's  Mutual  Fire  In- 
surance Company."  In  January,  1897,  this  name  was 
changed  to  the  "Atlas  Mutual  Fire  Insurance  Company." 
In  March,  1905,  a  company  was  organized  in  Des  Moines  to 
do  a  fire  insurance  business  and  incorporated  under  the  laws 
of  this  State  under  the  name  of  the  "  Atlas  Insurance  Com- 
pany." It  is  a  stock  company,  with  a  capital  stock  of 
$100,000,  and  in  August,  1905,  it  reinsured  all  outstanding 
risks  of  the  Atlas  Mutual  Fire  Insurance  Company,  and 
it  has  continued  from  the  date  of  its  organization  to  the 
present  time,  and  is  now  using  the  device  of  Atlas  support- 
ing the  world  upon  his  shoulders ;  the  device  being  identical 
in  all  respects  with  the  same  device  used  by  the  plaintiff. 
The  defendant  has  also  used  the  name  "  Atlas  "  in  its  busi- 
ness and  on  its  policies,  letter  heads,  cards,  etc,  and  is  now 
so  using  it  under  the  name  Atlas  Insurance  Company.  It 
uses  letter  heads  as  follows:  "Atlas  Insurance  Co."  in 
bold-faced  type  at  the  head  of  the  sheet,  and  below  that 
for  a  date  line  the  words  "  Des  Moines,  Iowa,"  without  any 
other  designation  than  the  name  "  Atlas  Insurance  Co."  to 
indicate  that  it  is  an  Iowa  insurance  company.  On  such 
letter  heads  the  device  Atlas  is  also  used.  It  issues  cards 
as  follows.  "  Atlas  Insurance  Company,  Des  Moines,  Iowa." 
The  policies  issued  by  it,  however,  so  far  as  the  record  shows, 
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bear  upon  their  face  these  words^  in  addition  to  the  name 
of  the  company,  "of  Des  Moines,  Iowa."  This  suit  was 
brought  by  the  plaintiff  to  enjoin  the  defendant  from  using 
the  word  "  Atlas,"  and  from  using  the  device  of  Atlas,  as 
hereinbefore  stated.  After  hearing  the  testimony  in  the 
case,  the  trial  court  entered  a  decree  finding  the  issues  in 
favor  of  the  plaintiff,  and  enjoining  the  defendant  from  using 
either  the  word  or  the  device  "  in  its  present  form." 

The  appellant  contends  that,  because  the  plaintiff  is  a 
foreign  corporation  doing  business  in  this  State  only  by 
comity,  it  cannot  maintain  an  action  of  this  kind  against  an 
1.  TaADE  MARKS      lowa  corDoratiou ;  but  there  is  nothing  in  this 

AND  names:  ^   *  '  ^ 

ownera:  Contention.     As  a  general  rule,  the  courts  of 

projection.  the  United  States  and  those  of  the  several 
States  recognize  the  right  of  the  owners  of  trade-marks 
or  of  trade-names  to  protect  such  trade-marks  and  trade- 
names against  piracy,  no  matter  where  such  owners  reside. 
State  V.  Gibhs,  56  Mo.  133;  Peck  Bros.  v.  Peck,  113  Fed. 
300  (51  C.  C.  A.  251,  62  L.  R.  A.  81)  ;  Taylor  v.  Carpenter, 
3  Story,  458,  Fed.  Cas.  No.  13,784.  In  the  latter  case,  Mr. 
Justice  Story  said :  "  It  is  suggested  that  the  plaintiffs 
are  aliens.  Be  it  so.  But  in  the  courts  of  the  United 
States,  under  the  Constitution  and  laws,  they  are  entitled, 
being  alien  friends,  to  the  same  protection  of  their  rights 
as  citizens.  There  is  no  pretense  to  say  that,  if  a  similar 
false  imitation  and  use  of  the  labels  of  a  citizen  put  upon 
his  own  manufactured  articles  had  been  designedly  and  fraud- 
ulently perpetrated  and  acted  upon,  it  would  not  have  been 
an  invasion  of  his  rights,  for  which  our  law  would  have 
granted  ample  redress.  There  is  no  difference  between  the 
case  of  a  citizen  and  that  of  an  alien  friend,  where  his  rights 
are  openly  violated."  See  also,  Brown  on  Trade-Marks, 
143 ;  Hopkins  on  Trade-Marks,  section  13 ;  Baker  v.  Baker, 
115  Fed.  297  (53  C.  C.  A.  157). 

The  appellant  further  says  that  the  plaintiff  never 
had,  and  cannot  have,  any  rights  in  the  use  of  the  figure  of 
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• 
Atlas  as  a  trade-mark,  symbol,  or  device,  because  of  the  char- 
s.  samb:  acter  of  its  business.     It  says  that  an  ex- 

bSilil^esL  amination  of  the  adjudicated  cases  will  show 

that,  wherever  a  trade-mark  or  trade-name  has  been  pro- 
tected by  a  court  of  equity,  it  will  be  found  to  have  been 
used  in  connection  with  some  manufactured  article.  But 
no  matter  what  the  adjudicated  cases  may  show  in  this 
respect,  it  probably  arises  from  the  fact  that  a  precisely 
smilar  case  has  not  heretofore  been  passed  upon.  To  hold 
that  a  trade-name  or  a  trade-mark  shall  receive  the  pro- 
tection of  the  court  only  when  used  in  connection  with  the 
manufacture  of  some  article  of  commerce  would  be  adopting 
an  extremely  narrow  view  of  the  matter,  and  leave  large 
financial  interests  engaged  in  other  lines  of  business  wholly 
without  the  protection  of  the  court,  so  far  as  a  trade-mark 
or  trade-name  is  concerned,  and  open  to  general  piracy. 
We  are  not  willing  to  sanction  any  such  rule,  and  see  no 
reason  why  the  rule  should  be  so  limited. 

The  appellant  further  contends  that  there  is  such  a 
diflPerence  in  the  names  of  these  two  companies  that  the 
plaintiflP  is  not  entitled  to  the  relief  sought.  What  degree  of 
*•  ^bSifarityof      resemblance  between  the  names  or  devices  is 

SSS^*^  sufficient  to  warrant  the  interference  of  a 

court  in  cases  of  this  kind  is  not  capable  of  exact  definition. 
It  is,  and  must  be,  from  the  very  nature  of  the  case,  mainly 
a  question  of  fact,  to  be  determined  by  the  circumstances 
appearing  in  each  particular  case.  In  general,  it  may  be 
said  that,  if  the  resemblance  is  such  as  to  mislead  purchasers 
or  those  doing  business  with  the  person  or  corporation  using 
the  name,  who  are  acting  with  ordinary  caution,  this  is 
sufficient.  McLean  v.  Fleming,  96  IT.  S.  261  (24  L.  Ed. 
828) ;  California  Fig  Syrup  Co.  v.  Improved  Fig  Syrup 
Co.  (C.  C),  51  Fed.  296;  Schmidt  v.  Brieg,  100  CaL  672 
(36  Pac.  623,  22  L.  R  A.  790) ;  Wirtz  v.  Bottling  Co., 
50  N.  J.  Eq.  164  (24  Atl.  658).  In  Fischer  v.  Blank, 
138  N.  T.  244  (33  N.  E.  1040),  it  was  said:     "  The  true 
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test,  we  think,  is  whether  the  resemblance  is  such  that  it  is 
calculated  to  deceive,  and  does  in  fact  deceive,  the  ordinary 
buyer  making  his  purchase  under  the  ordinary  conditions 
which  prevail  in  the  conduct  of  the  particular  traffic  to 
which  the  controversy  relates.'^  From  an  examination  of 
the  printed  matter  issued  by  the  defendant  corporation,  we 
are  thoroughly  satisfied  that  there  is  such  a  resemblance 
between  the  plaintiff's  name  and  the  defendant's  name  that 
a  person  desiring  to  purchase  insurance  might  easily  be 
misled  as  to  the  company  he  was  in  fact  dealing  with. 

The  wrongful  use  of  a  trade-name  or  device  may  be 
enjoined,  without  proof  that  any  one  has  been  actually  de- 
ceived. B.  P.  C.  C.  Co.  V.  B.  P.  C.  C.  Co.,  108  Iowa,  105 ; 
4.  Samb:  i  Paul  on  Trade-Marks,  section  215 ;  Von 
hSSH^"^  Mumm  V.  Frash  (C.  C),  56  Fed.  830; 
Shaver  v.  Shaver,  54  Iowa,  208.  And  it  has  been  held  that 
the  confusion  of  names  in  business  is  sufficient  ground  for 
the  issuance  of  an  injunction.  McLean  v.  Fleming,  supra; 
Weener  v.  Brayton,  152  Mass.  101  (25  N.  E.  46,  8  L.  R.  A. 
640) ;  Bradley  v.  Norton,  33  Conn.  157  (87  Am.  Dec.  200)  ; 
Higgins  v.  Higgins,  144  N.  Y.  462  (39  K  E.  490,  27  L. 
R  A.  42,  48  Am,  St  Rep.  769) ;  SaHor  v.  Schaden,  125 
Iowa,  696.  In  the  latter  case,  it  was  said:  "A  cause 
of  action  for  the  wrongful  use  of  a  trade  name  by  an- 
other arises  where  there  is  a  confusion  of  goods  put  upon 
the  market  by  the  respective  parties,  where  there  have 
been  actual  mistakes  or  sales  of  one  product  for  another,  or 
where  the  similarity  is  such  that  one  product  may  readily 
be  mistaken  for  the  other."  The  use  of  the  principal  word, 
"  Atlas,"  in  the  plaintiff's  name,  is  sufficient  ground  for  the 
issuance  of  injunction  restraining  its  use  by  the  defendant. 
In  Saalehner  v.  Eisner,  179  U.  S.  58  (21  Sup.  Ct  7,  45  L. 
Ed.  60),  it  was  said:  ^^It  is  not  necessary  to  constitute 
an  infringement  that  every  word  of  ihe  trade-mark  should 
be  appropriated.  It  is  sufficient  that  enough  be  taken  to 
deceive  the  public  in  the  purchase  of  a  protected  article." 
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That  a  trade-name,  as  well  as  a  trade-mark,  symbol,  or  do- 
vice,  is  entitled  to  protection  by  courts  of  equity,  is  the 
general  rule.  Shaver  v.  Shaver,  supra;  Hopkins  on  Trade- 
Marks,  sections  1,  9,  69;  28  Ency.  of  Law  (2d  ed,),  428. 
And  it  makes  no  difference  in  the  application  of  the  rule 
whether  the  party  using  the  name  or  trade-mark  acts  in 
good  faith  or  otherwise.  Shaver  v.  Shaver,  supra;  28  Ency. 
of  Law,  416 ;  Higgins  v.  Higgins,  supra;  Nesne  v.  Sundet, 
93  Minn.  299  (101  N.  W.  490,  106  Am.  St.  Eep.  439) ; 
McLean  v.  Fleming,  supra;  B.  P.  C.  C.  v.  R.  P.  C.  C, 
supra.  It  will  be  observed  that  the  facts  in  this  case  bring 
it  within  the  rule  relating  to  unfair  competition,  and  it  is 
said  that  the  question  of  fraud  is  more  important  in  such 
cases;  but  it  is  not  necessary  even  in  cases  of  unfair  com- 
petition to  show  by  direct  evidence  the  existence  of  an  in- 
tention to  defraud.  Where  there  is  no  such  proof,  fraud 
may  be  inferred  in  many  cases  from  the  fact  of  imitation 
alone.  Wirtz  v.  Bottling  Co.,  supra;  Simmons  Med.  Co.  v. 
Mansfield  Drug  Co.,  93  Tenn.  84  (23  S.  W.  165). 

The  appellant  argues  further  that  whatever  right  the 
plaintiff  might  have  had  to  the  use  of  either  the  word 
"  Atlas  "  or  the  figure  of  Atlas  in  its  advertising  matter  was 
6.  Same:  abandoned  by  allowing  the  use  of  such  name 

Sn?^d?"*"*     and  device  by  the  Atlas  Mutual  Insurance 
"^^^  Company  and  by  other  insurance  companies 

doing  business  elsewhere  in  the  United  States ;  but  the  record 
before  us  shows  that  the  appellant  is  a  corporation  wholly  dis- 
tinct from  the  Atlas  Mutual  Fire  Insurance  Company.  The 
appellant  is  a  corporation  doing  business  on  the  stock  plan, 
while  the  Atlas  Mutual  Fire  Insurance  Company  was  a 
mutual  company,  and  its  name  clearly  indicated  as  much. 
There  is  no  privily  between  the  two  companies,  and  the 
appellant  certainly  is  not  in  a  position  to  now  claim  that 
the  permissive  use  of  the  word  "  Atlas "  by  the  mutual 
company  protects  it  in  its  use  thereof.  The  only  relation 
between  the  two  companies  arose  out  of  the  fact  that  the 
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appellant  reinsured  the  risks  of  the  mutual  company.  The 
fact  that  other  companies  may  have  used  the  word  in  other 
places  is  no  protection.  Sartor  v.  Schaden,  supra.  In  the 
latter  case,  it  was  said :  "  Use  of  the  word  in  other  States 
or  in  other  parts  of  this  State  by  persons  who  did  not  com- 
pete with  plaintiff  is  not  controlling  on  the  issue  of  imf  air 
competition.^' 

The  appellee  complains  of  the  limitation  in  the  decree 
to  the  use  of  the  word  in  its  present  form.  We  think  the 
prayer  of  the  petition  should  be  granted  without  limitation, 
and  as  thus  modified  the  judgment  of  the  district  court  is 
affirmed. 

Supplemental  Opinion. 

Peb  Cubiam. —  The  trial  court  entered  a  decree  en- 
joining the  defendant  from  "  using  the  word  or  device 
*  Atlas '  in  its  present  form,"  and  the  plaintiff  objected  to 
••  ^^5matc  ^^  form  of  the  decree.  In  the  original  opin- 
"iSSml^"***^  ion  filed  herein  we  held,  briefly,  that  the 
prayer  of  the  petition  should  have  been  granted  without 
limitation.  The  opinion,  however,  is  based  on  the  ground 
that  the  appellant  cannot  use  the  word  or  device  in  a  way 
that  is  calculated  to  deceive  those  who  seek  insurance,  and 
the  entire  argument  of  the  opinion  is  along  that  line.  We 
did  not  intend  to  hold  that  the  word  or  device  cannot  be 
used  when  it  appears  that  the  use  made  of  it  can  in  no  way 
deceive  or  mislead.  The  use  thereof  in  such  manner  as  to 
clearly  and  immistakably  show  that  the  defendant  is  an 
insurance  company  entirely  separate  and  distinct  from  the 
plaintiff  cannot  possibly  prejudice  the  latter  in  any  way, 
and  there  can  be  no  legal  objection  to  such  use. 

The  judgment  of  the  trial  court  is  therefore  affirmed, 
without  modification. —  Affirmed. 


Digitized  by 


Google 


236  Statb  v.  Cothekn.  [138  Iowa 


State  op  Iowa,  Appellee  v.  O.  W.  Cothbew  et  al.,  Appel- 
lants. 

Larceny:  felonious  taking.  To  constitute  larceny  there  must  ]be  a 
wrongful  taking  pf  the  property;  where  the  possession  is  rightful 
even  though  with  the  intent  of  making  a  wrongful  disposition 
of  the  property  it  is  not  larceny  but  embezzlement,  if  the  disposition 
was  criminal  in  character ;  and  a  conspiracy  to  embezzle  the  property 
will  not  render  the  taking  felomous  when  the  possession  was  in 
fact  rightful 

Appeal  from  Monroe  District  Court. —  Hon.  0.  W.  Vbk- 
MiLLioN,  Judge. 

Saturday,  April  11,  1908. 

The  appellants,  who  are  C.  W.  Cothem  and  Ollie 
Crutcher,  with  Albert  Evans,  James  Garrett,  Gteorge  Van- 
dewenter,  and  Irvin  Hicks,  were  jointly  indicted  for  larceny. 
All  the  defendants  —  except  Evans,  who  had  not  been  appre- 
hended —  pleaded  not  guilty,  and  were  tried  together,  with 
the  result  that  the  appealing  defendants,  Cothem  and 
Crutcher  were  found  guilty,  and  the  other  defendants  wero 
found  not  guilty.  Judgment  was  entered  on  the  verdict, 
and  Cothem  and  Crutcher  appeal. —  Reversed. 

Woodson  &  Brown,  for  appellants. 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Bishop,  J. —  The  indictment  charged  the  defendants 
with  the  crime  of  larceny,  in  that  about  May  18,  1905,  in 
the  county  of  Monroe,  said  defendants  "  aided,  abetted  and 
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confederated/*  did  steal  of  the  property  of  Local  Union 
Na  1799,  United  Mine  Workers  of  America,  located  in  said 
county,  money  of  the  amount  and  value  of  $769.40,  etc  At 
the  close  of  the  evidence  in  chief  for  the  State,  the  defend- 
ants joined  in  a  motion  for  a  directed  verdict  on  various 
grounds;  one  being  that  the  evidence  failed  to  show  that 
the  crime  charged  had  been  committed.  The  motion  was 
overruled,  and  the  ruling  is  assigned  as  eroor.  In  substance 
the  evidence  is  as  follows:  The  defendants,  including 
Evans,  resided  in  the  mining  town  of  Buxton,  and  were 
coal  miners..  All  belonged  to  the  Local  Miners'  Union, 
which  was  a  branch  of  the  organization  known  as  the  United 
Mine  Workers  of  America,  and  for  a  short  time  Evans  had 
been  the  recording  secretary  of  such  local  union.  It  ap- 
pears that  at  stated  times  the  local  union  paid  dues  to  the 
district  and  national  organizations  of  the  union,  and  it  was 
the  duty  of  the  local  recording  secretary  to  attend  to  the 
transmission  of  such  dues.  The  funds  of  the  local  union 
were  derived  from  payment  of  dues  by  eadi  individual 
member,  and  such  funds  were  kept  on  deposit  in  a  local 
bank  subject  to  be  drawn  on  orders  signed  by  the  president 
and  financial  secretary.  In  May,  1905,  two  orders  on  the 
bank  —  one  for  $464.15  and  the  other  for  $305.25 — were 
issued  and  placed  in  the  hands  of  Evans  to  enable  him  to 
make  remittances  to  the  district  and  national  unions.  Each 
order  was  a  simple  direction  to  pay  to  Evans  without  qual- 
ification or  explanation.  Evans  presented  the  orders  dur- 
ing banking  hours,  received  the  sum  of  money  called  for 
thereby,  payment  being  made  principally  in  $20  gold  pieces, 
and  this  money  he  carried  away  in  his  pockets.  Nothing 
was  done  by  him  in  the  way  of  forwarding  the  money,  and 
he  was  known  to  have  it  on  his  person  up  to  a  late  hour  in 
the  evening.  About  midnight  he  appeared  on  a  residence 
street  of  the  town,  and,  when  near  a  church,  he  made  an 
outcry.  Cothem,  who  lived  close  by,  at  once  ran  out,  and 
went  to  his  side,  whereupon  a  revolver  shot  was  fired.     The 
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two  men  then  ran  down  the  street  a  short  distance  to  a  rail- 
way embankment,  where  other  shots  were  fired.  On  coming 
back,  Evans  told  persons  who  had  been  attracted  to  the 
scene  that  he  had  been  held  up  by  two  men  whom  he  did 
not  know  and  robbed  of  the  money  belonging  to  the  imion. 
One  Perdue,  on  being  called  to  the  stand,  testified  that  shortly 
before  the  election  of  Evans  as  secretary  of  the  union  he, 
the  witness,  was  present  at  a  conversation  shared  in  by  all 
the  defendants,  in  which  it  was  talked  that,  if  Evans  was 
elected  secretary,  he  could  get  some  money  for  them,  and  he 
says  that  on  the  day  before  the  alleged  hold-up  of  Evans 
he  heard  a  further  conversation  between  Evans,  Cothem 
and  Crutcher,  in  which  a  plan  was  formed  whereby  Evans 
was  to  be  met  by  the  others  on  a  residence  street  near  a 
church,  and  the  money  taken  away  from  him;  that  about 
midnight  he  went  down  towards  the  church  in  company 
with  one  Francis,  and  saw  Evans,  Cothem,  and  another 
man  whom  he  could  not  positively  identify  in  the  street 
Evans  dropped  something  that  sounded  like  money,  which 
Cothem  picked  up,  and  then  fired  two  shots  with  his  re- 
volver. Francis  testified  that  he  was  with  Perdue  near 
the  church  at  the  time  of  the  supposed  hold-up,  and  his 
testimony  as  to  what  took  place  was  in  substantial  accord 
with  the  story  as  told  by  Perdue. 

We  think  the  facts  do  not  make  out  a  case  of  larceny. 
To  constitute  larceny  there  must  be  a  trespass  in  the  taking. 
This  is  fundamental  in  the  law  on  the  subject.  True,  it 
is  not  necessary  that  the. taking  be  by  force  or  stealth.  If 
possession  is  obtained  by  fraud  with  intent  to  convert  the 
property  to  the  use  of  the  taker,  and  it  is  so  converted,  lar- 
ceny may  be  charged.  But  here  the  taking  was  in  all  re- 
spects ri^tfuL  It  was  rightful,  even  though  the  taker 
intended  to  make  a  wrongful  disposition  of  the  money  once 
it  was  in  his  possession.  The  wrongful  disposition,  if  crim- 
inal in  character,  would  be  embezzlement.  At  least  it  could 
not  be  larceny  because  one  cannot  steal  from  himself.     There 
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is  BO  principle  on  "which  it  can  be  said  that  the  conspiracy, 
conceding  such  to  have  been  established,  made  the  taking 
wrongful.  Moreover,  the  conspiracy  had  to  da  not  with 
the  taking,  but  with  the  disposition,  of  the  money,  and,  if 
anything,  it  was  a  conspiracy  to  embezzle  rather  than  to 
commit  a  larceny.  And  this  would  be  true,  even  though 
the  conspiracy  had  its  beginning  before  the  election  of  Evans, 
and  had  that  event  in  contemplation  as  one  of  the  steps 
toward  the  ultimate  wrongful  act.  The  election  of  Evans 
must  be  r^arded  as  rightful  whatever  the  secret  purpose 
he  had  in  view  in  aspiring  to  the  oflSce,  and,  as  we  have  said, 
the  money  came  into  his  possession  in  the  course  of  legal 
right 

It  follows  that  the  ruling  on  the  motion  was  error.  In 
view  of  the  conclusion  thus  reached,  we  need  not  consider 
other  errors  assigned  and  argued. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  enter  discharge  of  the  defendants. — 
Reversed. 


Jacob  Ault,  Appellant  v.  E.  H.  Hilltabd  bt  al.,  Ap- 
pellees. 

Conveyances:    construction:    intent  of  grantor.    In  construing  a 

1  conveyance  effect  must  be  given  to  the  intention  of  the  grantor 
as  expressed  in  the  language  of  the  instrument 

Same:    estate  granted:    rule  in  shelley's  case.    A  conveyance  to 

2  one  for  life  with  the  remainder  to  "the  heirs  of  her  body  be- 
gotten" is  a  grant  of  the  fee  to  a  specific  class,  and  such  words 
are  to  be  taken  as  words  of  purchase  to  which  the  rule  in  Shelley's 
case  has  no  application. 

Appeal:    change  of  theory.    Where  it  was  contended  that  the  rule 

3  in  Shelley's  case  was  applicable  to  the  construction  of  a  convey- 
ance, and  it  was  assumed  that  children  of  the  life  tenant  were  in 
being  at  the  time  of  the  conveyance,  it  cannot  be  urged  on 
appeal  that  the  effect  of  the  deed  was  to  create  a  conditional  fee, 
which,  after  the  birth  of  direct  issue  became  absolute. 

DsETMEB,  J.,  dissenting. 
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Appeal  from  Wayne  District  Court. —  Hon.  H.  K  Evans, 

Judge. 

Satubi>ay,  April  11,  1908. 

Action  in  equity  to  subject  certain  real  estate  to  the 
satisfaction  of  a  judgment.  A  demurrer  was  interposed  to 
the  petition,  and  sustained.     Plaintiff  appeals. —  Affirmed. 

Livingston  &  Son  and  Poston  &  Morrow,  for  appellant 

Miles  &  Steele,  for  appellees. 

Bishop,  J. —  During  die  year  1868,  L.  O.  Haskell  and 
Angeline,  his  wife,  executed  and  delivered  to  Mary  J.  Hill- 
yard  a  deed  of  conveyance  as  follows :  "  For  the  consid- 
eration of  natural  love  and  affection,  we  L.  O.  Haskell  and 
Angeline  Haskell,  husband  and  wife,  hereby  convey  to  the 
daughter  of  said  L.  O.  Haskell,  Mary  J.  Hillyard,  for  and 
only  for  and  during  her  natural  life,  and  to  the  heirs  of 
her  body  begotten,  in  fee  simple,  to  take  effect  as  to  said 
heirs  at  the  death  of  the  said  Mary  J.,  their  mother,  the 
following  described  real  estate  situated  in  Wayne  county,'* 
etc  According  to  Ihe  petition  Mary  J.  Hillyard  died  in- 
testate during  the  year  1905,  leaving  surviving  her  B.  Hill- 
yard, her  husband,  and  the  defendants  in  this  action,  the 
children  of  herself  and  said  B.  Hillyard.  Later  in  the 
same  year  B.  Hillyard  died  intestate,  and  leaving  surviving 
him  only  the  defendants  as  his  heirs  at  law.  The  averm^it 
follows  that  under  said  deed  Mary  J.  Hillyard  took  title 
to  the  lands  described  therein  in  fee  simple;  that  upon  her 
death  the  said  B.  Hillyard  as  surviving  spouse  became  seised 
in  fee  of  an  undivided  one-third  of  said  lands,  and  it  is  said 
that  he  died  seised  of  such  interest.  It  is  then  alleged  that 
in  January,  1897,  plaintiff  obtained  a  judgment  in  the 
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district  court  of  Wayne  county  against  the  said  B.  Hillyard, 
which  remains  unsatisfied.  Other  allegations  of  the  petition 
need  not  be  noticed.  The  prayer  is  that  an  execution  may 
issue,  etc  The  demurrer  challenged  the  suflBciency  of  the 
petition  generally. 

The  appeal  presents  only  the  question  of  title  arising 

from  the  terms  of  the  deed.     In  determining  upon  the  eflPect 

to  be  given  an  instrument  of  conveyance,  we  are  to  be  guided 

„  -  by  the  intention  of  the  grantor  as  the  same 

1.   COMVSTANCBS:  •'  .  .  ,  ,  l  1     • 

co^^on:     finds  cxpressiou  m  the  language  employed  in 
»'*"***'•  the  instrument     It  will  be  observed  that  here 

the  conveyance  is  to  Mrs.  Hillyard  for  and  only  for  life, 
and  to  the  heirs  of  her  body  begotten,  to  take  eflPect  as  to 
said  heirs  upon  the  death  of  said  Mrs.  Hillyard,  their  mother. 
It  is  a  contention  of  appellant  that  the  words  thus  em- 
ployed having  relation  to  heirs  are  words  of  limitation,  and 
not  words  of  purchase;  accordingly  the  rule  in  Shelley* s 
J.  saiii:  Q2c&e  —  in  force  in  this  State  at  the  time  — 

estate 

fSf^'-  must  be  given  application.     As  against  this 

ISJ?^'"  position  the  appellees  contend  that  the  words 

of  the  instrument  are  words  of  purchase;  accordingly  that, 
in  virtue  of  the  conveyance,  they  became  at  once  possessed 
of  the  fee,  but  with  the  right  of  enjoyment  postponed  pend- 
ing the  continuance  of  the  life  estate.  The  rule  in  Shelley's 
case  is  thus  defined  in  Doyle  v.  Andis,  127  Iowa,  36: 
"Where  a  person  takes  an  estate  of  freehold,  legally  or 
equitably,  under  a  deed,  .  .  .  and  in  the  same  instru- 
ment there  is  a  limitation  by  way  of  remainder,  either  with 
or  without  the  interposition  of  another  estate,  of  an  interest 
of  the  same  legal  or  equitable  quality  to  his  heirs  or  heirs 
of  his  body,  as  a  class  of  persons,  to  take  in  succession,  from 
generation  to  generation,  the  limitation  to  the  heirs  entitles 
the  ancestor  to  the  whole  estate."  Without  doubt  the  rule 
thus  stated  should  be  given  application  here,  if  found  that 
the  words  of  the  deed  must  be  given  construction  as  words  of 
Vol.  138  Ia.—  16 
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limitation.  But  we  think  such  a  construction  is  not  war- 
ranted. As  we  gather  the  intention  of  the  grantor  from 
the  language  employed  by  him,  the  grant  is  not  to  a  general 
class,  as  to  the  "  heirs ''  or  the  "  heirs  of  the  body,"  but 
to  a  specific  class,  i.  e.,  the  children  of  Mrs*  Hillyard,  be- 
gotten of  her  body.  The  expression  "  for  and  only  for  her 
natural  life"  clearly  enough  indicates  a  purpose  to  con- 
fine the  estate  granted  by  Mrs.  Hillyard  to  a  life  use.  Of 
course  such  expression  is  subject  to  be  controlled  by  what 
follows,  but,  giving  it  construction  in  connection  with  the 
words  that  follow  the  intention,  that  the  conveyance  should 
be  taken  as  a  grant  of  a  life  estate,  with  the  remainder  over 
to  specific  persons,  is  as  clear  as  though  such  persons  had 
been  designated  by  name.  Eeduced  to  a  last  analysis,  the 
grant  is  to  the  heirs  begotten  of  the  body  of  their  mother. 
As  generally  used,  the  word  "beget"  means  to  procreate, 
to  produce.  As  the  word  has  reference  to  the  mother,  it 
means,  when  used  in  the  connection  here  found,  the  child 
or  children  begotten  immediately  upon  and  of  her  body. 
And  it  is  well  settled  that,  where  a  conveyance  is  to  one  for 
life,  with  remainder  over  to  the  children  of  the  life  tenant, 
the  words  of  the  grant  are  to  be  taken  as  words  of  purchase, 
and  the  rule  in  Shelley's  case  has  no  application.  The  fol- 
lowing cases  will  be  found  to  be  more  or  less  directly  in 
point :  Hopkins  v.  Orimes,  14  Iowa,  73 ;  Kiene  v.  Gmehle, 
85  Iowa,  312;  Zavitz  v.  Preston,  96  Iowa,  52;  Beedy  v. 
Finney,  118  Iowa,  276 ;  Taylor  v.  Taylor,  118  Iowa,  407 ; 
Wescott  V.  Binford,  104  Iowa,  645 ;  Hubbard  v.  Goin,  137 
Fed.  822  (70  C.  C.  A.  320)  ;  Daniel  v.  Whartenby,  17  Wall 
(U.  S.)  639  (21  L.  Ed.  661) ;  De  Vaughn  v.  Hutchinson, 
165  U.  S.  566  (17  Sup.  Ct.  461,  41  L.  Ed.  827). 

Counsel  for  appellant  present  in  this  court  the  further 

contention  that,  conceding  the  case  to  be  without  the  opera- 

8.  Appeal:  tion  of  the  rulc  in  SheUey's  case,  still  it  re- 

theoil!  mains  to  be  said  that  the  effect  of  the  deed  in 

question  was  to  create  a  conditional  fee  in  Mrs.  Hillyard 
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which,  after  the  birth  of  direct  issue,  became  absolute.  It 
would  seem  that  this  contention  is  matter  of  afterthought 
The  petition  to  which  the  demurrer  is  addressed  was  quite 
evidently  drawn  to  present  a  case  for  the  application  of  the 
rule  in  Shelley's  case.  It  is  nowhere  suggested  that  at  the 
time  of  the  execution  of  the  deed  no  children  had  yet  been 
bom  to  Mrs.  Hillyard,  and  hence  that  there  was  no  one 
in  esse  capable  of  taking  the  fee.  Moreover  the  court  below 
at  the  time  of  entering  decree  filed  an  opinion,  which  appel- 
lant has  incorporated  into  and  made  part  of  his  abstract 
of  the  record,  and  therein  no  reference  is  made  to  tKe  matter 
of  contention  now  referred  to.  In  this  situation  we  shall 
assume  that^  for  the  purposes  of  the  demurrer,  the  all^ation 
in  the  petition  of  the  existence  of  defendants  as  children 
bom  to  Mrs.  Hillyard  was  understood  as  having  reference 
to  the  date  of  the  deed.  This  is  fair  to  the  court  below, 
who  might  have  ruled  otherwise,  had  it  been  imderstood 
that  the  pleading  presented  a  case  for  a  conditional  fee  in 
the  first  taker.  Perhaps,  also,  counsel  for  defendants  would 
not  in  such  contingency  have  challenged  the  sufficiency  of 
the  petition  by  demurrer. 

We  conclude  that  the  ruling  appealed  from  was  right, 
and  it  is  affirmed. 

Deemeb,  J.  (dissenting). —  I  believe  that  the  first 
decision  of  the  opinion  runs  counter  to  Kepler  v.  Larson, 
131  Iowa,  438,  the  many  cases  cited  therein,  and  the  general 
principles  involved  in  what  is  known  as  the  rule  in  Shelley's 
case.  See  4  Words  and  Phrases,  326Y-3268.  Surely  if 
this  opinion  is  to  stand,  Kepler^s  case  should  be  overruled. 
I  believe  that  decision  is  sound,  and  I  must  dissent  in  this 
case.     The  decree  should  be  reversed. 
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Beitjamin  F.  Slutts  v.  K,  P.  Dana,  County  Treasurer, 
£T  AL.,  Appellants. 

Countj  bridges:    taxation  of  property:    liability  of  ctties  of  thb 

1  first  class.  Cities  of  the  first  class  are  segregated  by  the  statute 
from  the  outside  territory  of  the  county,  so  far  as  the  construc- 
tion, maintenance  and  liability  for  bridges  are  concerned;  and 
the  territory  outside  the  city  is  to  be  considered  as  the  county 
for  bridge  purposes;  and  while  its  bridge  indebtedness  may  be 
considered  a  county  indebtedness,  still  the  property  of  such  cities 
is  not  taxable  for  building  and  repairing  its  bridges,  or  for  the 
payment  of  its  funding  bonds  issued  for  that  purpose. 

Deemer,  J.,  dissenting. 

Statutes:    construction.    While  a  legislative  construction  of  an  act 

2  is  entitled  to  consideration  by  the  courts,  still  it  is  not  binding; 
and  where  it  appears  that  the  construing  act  may  have  been  passed 
simply  to  remove  doubt  as  to  the  meaning  of  the  previous  statute 
the  court  will  so  consider  it. 

Appeal  from  Wapello  District  Court. —  Hon.  Bobbbt  Sloan, 

Judge. 

Sattjbday,  Apeil  11,  1908. 

Action  to  enjoin  and  restrain  defendant  treasurer  from 
collecting  a  tax  upon  plaintiff's  property  in  the  city  of  Ot- 
tumwa  to  pay  certain  bonds  issued  by  Wapello  county,  and 
to  enjoin  the  defendant  board  of  supervisors  from  levying,  or 
attempting  to  levy,  any  taxes  upon  the  taxable  property 
within  the  city  of  Ottumwa  to  pay  either  the  interest  or  the 
principal  of  said  bonds.  The  case  was  tried  to  the  court, 
resulting  in  a  decree  for  plaintiff,  and  defendants  appeal. 
— -  Affirmed. 

W.  W.  Epps,  County  Attorney,  and  Mitchell  &  Hunter, 
for  appellants. 

Oilmore  &  Moon,  iot  appellee. 


Digitized  by 


Google 


April  1908]  Slutts  v.  Dana.  245 

Shkbwin,  J. —  This  is  an  action  by  a  taxpayer  in  the 
city  of  Ottumwa,  originally  brought  on  his  own  behalf,  but 
afterwards  converted  into  an  action  on  behalf  of  all  citizens 
or  taxpayers  of  the  city  of  Ottumwa  similarly  situated,  to 
restrain  defendant  county  treasurer  from  collecting  what  is 
called  a  "bond  tax^'  levied  by  defendant  board  of  super- 
visors of  Wapello  county  upon  all  the  property  in  said 
county  for  the  purpose  of  paying  certain  county  bonds  held 
by  the  Northwestern  Mutual  Life  Insurance  Company  of 
Milwaukee,  Wis.,  and  to  restrain  defendant  board  of  super- 
visors, its  successors  in  oflSce,  from  levying  any  future  taxes 
upon  said  property  for  the  payment  of  either  the  principal  or. 
the  interest  on  said  bonds.  The  holder  of  the  bonds  was 
not  made  a  party  to  the  proceedings,  but  the  trial  court, 
upon  issue  joined  by  defendants,  granted  plaintiff  the  relief 
prayed. 

The  facts  are  not  seriously  in  dispute.  The  cily  of 
Ottumwa  in  Wapello  county  is  a  city  of  the  first  class.  In 
January  of  the  year  1898  the  board  of  supervisors  of 
Wapello  county,  by  proper  resolution,  authorized  the  issu- 
ance of  twenty  county  bonds,  each  for  the  sum  of  $1,000  due 
.  in  blocks  of  five,  October  1,  1904,  October  1,  1905,  October 
1,  1906,  and  October  1,  1907.  These  bonds  were  known 
as  "  Wapello  County  Funding  Bonds,'*  and  bore  interest  at 
the  rate  of  4^  per  cent.  These  bonds  were  to  take  up  cei> 
tain  warrants  theretofore  issued  by  the  county.  Another 
issue  of  fourteen  bonds  was  made  April  12,  1898,  seven  of 
them  maturing  October  1,  1908,  and  the  other  seven  Oc- 
tober. 1,  1909.  These  bonds  were  either  exchanged  for 
county  warrants,  or  the  money  received  from  the  sale  thereof 
was  used  in  taking  up  outstanding  warrants.  These  war- 
rants had  been  issued  against  the  bridge  fund  of  the  county 
for  bridges  either  built  or  repaired  after  March,  1893,  in 
that  portion  of  the  county  outside  the  limits  of  the  city  of 
Ottumwa.  The  bonds  were  purchased  in  good  faith  and  for 
full  value  by  the  life  insurance  company  above-named,  with- 
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out  any  suspicion,  notice,  or  intimation  that  they  did  not 
constitute  a  valid  indebtedness  on  the  part  of  the  county, 
and  the  said  company  is  now  the  owner  and  holder  of  the 
twenty-four  bonds  remaining  unpaid.  The  value  of  the  tax- 
able property  in  the  city  of  Ottumwa  is  $9,818,304,  and 
of  that  within  the  county  and  outside  the  city  limits  $15,- 
817,216.  The  bonds  which  have  been  paid  were  liquidated 
by  taxes  levied  upon  all  the  property  in  the  counly,  and  in 
September  of  the  year  1905  defendant  board  of  supervisors 
levied  a  three-mill  tax  upon  all  the  property  in  the  county 
subject  to  taxation  to  pay  the  aforesaid  bonds  and  interest. 
That  levy  was  extended  upon  the  taxbooks  for  the  year 
1905,  and  this  action  followed. 

It  is  conceded  in  argument  that  cities  of  the  first  class 
may  build  and  repair  bridges  within  their  own  limits  at 
their  own  expense,  and  may  levy  taxes  therefor  upon  all  the 
property  within  their  limits.  Code,  sections  758,  888.  It  is 
also  conceded  that  under  section  1303  of  the  Code  the  board 
of  supervisors  may  levy  taxes  for  the  building  and  repair  of 
bridges  in  that  portion  of  the  county  outside  of  such  cities, 
the  levy  being  confined  to  property  outside  of  the  cities  so 
excluded.  Upon  the  original  submission  the  appellants 
claimed,  as  they  do  now,  that  the  board  of  supervisors  had 
no  authority  to  issue  the  bonds  in  question.  This  was  con- 
ceded by  the  appellee,  and  it  was  upon  the  theory  thus  pre- 
sented that  the  former  opinion  was  based.  The  appellee 
now  contends  that  the  board  had  power  to  issue  the  bonds 
and  to  levy  taxes  for  their  payment,  but  only  on  the  property 
outside  of  the  city  of  Ottumwa.  It  is  now  further  conceded 
by  the  appellee  that,  unless  the  bonds  were  legally  issued, 
he  has  no  case ;  and  it  is  practically  conceded  by  the  appel- 
lants that,  if  they  were  issued  with  authority,  property  in 
the  city  of  Ottumwa  cannot  be  compelled  to  contribute  to 
their  payment,  so  far  at  least  as  the  parties  to  this  contest 
are  concerned.  Section  403  of  the  Code  provides  that: 
"  Whenever  the  outstanding  indebtedness  of  any  county  on 
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the  first  day  of  April  in  any  year  exceeds  the  sum  of  five 
thousand  dollars^  the  board  of  supervisors  •  .  •  may 
fund  or  refund  the  same^  and  issue  the  bonds  of  the  county 
therefor.'^  It  is  therefore  manifest  that  the  ultimate  ques- 
tion for  determination  as  between  the  parties  to  this  action 
is  whether  an  indebtedness  incurred  for  building  and  repair- 
ing bridges  outside  of  cities  of  the  first  class  is  a  county  in- 
debtedness within  the  meaning  of  section  403.  If  it  is^  and 
was  before  the  enactment  of  chapter  16,  Acts  30th  General 
Assembly,  the  section  itself  was  suflScient  warrant  for  the 
bond  issue  in  question. 

In  determining  the  question  of  county  indebtedness  it 

is  equally  as  evident  that  the  several  provisions  of  the  statute 

relating  to  the  powers  of  a  city  of  the  first  class  and  of  the 

1.  County  board  of  supcrvisors  relating  to  building  and 

taxation  repairing  bridges  be  considered  in  their  rela- 

liawiity     *      tion  to  cach  other.     Subdivision  18  of  section 

of  atiet  of 

fintciasa.  422  of  the  Codo  gives  the  board  of  supervisors 
power  "  to  provide  for  the  erection  of  all  bridges  which  may 
be  necessary,  and  which  the  public  convenience  may  require, 
within  their  respective  counties,  and  to  keep  the  same  in  re- 
pair, except  as  is  otherwise  provided  by  law.'*  One  of  the  ex- 
ceptions to  the  power  given  in  section  422  is  to  be  found  in 
section  Y58,  which  provides  that :  "  Cities  of  the  first  class 
shall  have  full  control  of  the  bridge  fund  levied  and  collected 
as  provided  by  law,  and  shall  have  the  right  to  use  the  same 
for  the  construction  of  bridges,  .  .  .  repairing  the  same 
and  paying  bridge  bonds  and  interest  thereon  issued  by  such 
city,  and  shall  be  liable  for  defective  construction  thereof, 
and  failure  to  maintain  the  same  in  safe  condition  as  coun- 
ties now  are  with  reference  to  county  bridges ;  and  no  county 
shall  be  liable  for  any  such  bridge  or  injuries  caused 
thereby.^^  And  section  888  gives  cities  of  the  first  class 
power  to  annually  levy  a  tax  not  exceeding  three  mills  on  the 
dollar  to  be  known  as  the  city  bridge  fund.  Section  888 
provides  the  city  with  means  for  exercising  the  power  con- 
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ferred  in  section  758.  And  it  is  worthy  of  note  that  the 
amount  of  the  levy  is  the  same  as  the  board  of  supervisors 
is  authorized  to  make  on  outside  property  under  section  1303 
of  the  Code.  Section  1303  expressly  excepts  cities  of  the 
first  class  from  the  provisions  of  section  422  by  providing 
that  the  bridge  tax  therein  authorized  shall  not  be  levied 
upon  any  property  assessable  within  the  limits  of  any  city 
of  the  first  class,  and  that  none  of  such  tax  shall  be  used  in 
the  construction  or  repair  of  bridges  within  the  limits  of 
such  city.  These  provisions  of  the  statute  clearly  withhold 
from  the  board  of  supervisors  all  power  and  jurisdiction  over 
bridges  in  cities  of  the  first  class,  and  as  clearly  vest  the 
board  with  the  power  to  build  and  repair  bridges  outside  of 
such  cities.  Section  1303  expressly  authorizes  the  board  of 
supervisors  to  levy  a  tax  on  all  property  outside  the  limits 
of  any  city  of  the  first  class  for  making  and  repairing 
bridges,  and  this  section  and  section  422  clearly  relate  to 
county  bridges,  and  define  what  is  meant  thereby  in  the 
statute.  So  far,  then,  as  bridges  are  concerned,  the  Legis- 
lature has  removed  cities  of  the  first  class  from  the  jurisdic- 
tion of  the  board  of  supervisors  and  from  the  operation  of 
the  law  governing  the  county  as  a  quasi  corporation,  and, 
in  our  judgment,  without  in  any  way  impairing  the  power  of 
the  board  outside  such  cities.  And  if  this  be  true,  it  seems 
to  logically  follow  that  the  board  may,  in  such  cases,  pro- 
ceed to  build  and  repair  bridges  within  its  jurisdiction  just 
as  it  would  if  there  were  no  city  of  the  first  class  within 
the  geographical  boundaries  of  the  county.  In  other  words, 
the  Legislature  has  said  that,  so  far  as  bridges  are  con- 
cerned, a  city  of  the  first  class  is  not  a  part  of  the  county, 
and  that  the  board  of  supervisors  shall  bridge  and  repair 
without  reference  thereto.  That  the  Legislature  may  so  or- 
dain, within  constitutional  limitations,  will  hardly  be  ques- 
tioned. "A  county  is  a  public  corporation,  which  exists 
only  for  public  purposes  connected  with  the  administration 
of  the  State  government,  and  it  and  its  revenues  are  alike. 


Digitized  by 


Google 


April  1908]  Slutts  v.  Dana.  249 

where  no  express  restriction  is  found  to  the  contrary,  subject 
to  legislative  control,"  Raymond  v.  Hartford  Fire  Ins.  Co., 
196  111.  329  (63  N.  E.  745) ;  8waHz  v.  Lake  County  Com'rs, 
158  Ind.  141  (63  N.  E.  31).  Under  a  statute  prohibiting 
counties  from  subscribing  for  stock  in  any  incorporated  com- 
pany, unless  the  same  be  paid  for  at  the  time  of  such  sub- 
scription, it  is  held  that  cities,  though  an  integral  part  of 
the  county,  are  not  intended  to  be  included  in  the  prohibi- 
tion.    Thompson  v.  City  of  Peru,  29  Ind.  305. 

That  certain  territory  may  be  a  part  of  a  county  for 
some  purposes,  but  not  for  all,  is  well  settled.  State  of  South 
Dakota  ex  rel.  Bollard  v.  Board,  1  S.  D.  292  (46  N.  W.  1127, 
10  L.  K.  A.  588) ;  Kahn  v.  Sutro,  114  Cal.  316  (46  Pac. 
87,  33  Lw  R.  A.  620).  But  as  we  have  heretofore  said,  it 
is  a  question  of  legislative  intent,  which  intent  is  to  be 
gathered  from  the  entire  statutory  law  on  the  subject;  and 
the  citation  of  foreign  cases,  based  on  different  statutes,  can 
aid  but  little  in  its  solution.  If  for  bridging  purposes  the 
territory  outside  Ottumwa  is  to  be  considered  a  coimty,  it 
follows  that  the  indebtedness  created  for  building  and  re- 
pairing such  bridges  was  a  coimty  indebtedness,  and,  under 
section  403,  the  board  had  the  power  to  issue  the  bonds  of  the 
county  for  the  purpose  of  redeeming  its  outstanding  war- 
rants. And  if  the  property  within  the  limits  of  the  city 
cannot  be  taxed  for  building  and  repairing  such  bridges,  it  is 
difficult  to  see  any  reason  for  holding  that  it  can  be  taxed 
to  pay  the  bonds.  Section  406  of  the  Code,  which  provides 
that  the  board  of  supervisors  shall  cause  to  be  assessed  and 
levied  each  year  "upon  the  taxable  property  in  the  coimty 
.  .  ."  a  sufficient  sum  to  pay  the  interest  on  outstand- 
ing bonds  and  such  part  of  the  principal  as  may  be  due, 
does  not  necessarily  mean  that  such  levy  shall  be  made  on  all 
the  property  in  the  county,  including  that  within  cities  of 
the  first  class.  The  section  does  no  more  than  to  require  the 
levy  to  be  made  on  the  property  in  the  county  taxable  for  the 
purpose.     It  is  of  course  true  that  ordinarily  all  property 
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in  the  county  not  exempt  from  taxation  would  be  subject  to 
such  levy.  But  when  the  Legislature,  by  direct  language, 
OP  by  necessary  implication,  fixes  the  limits  of  the  coimty 
for  certain  taxable  purposes,  whether  such  limits  include 
all  territory  within  the  geographical  boundaries  of  the  county 
or  not,  it  determines  what  property  shall  be  taxable  for  the 
payment  of  the  indebtedness  of  such  county,  and  the  board 
of  supervisors  has  no  power  to  enlarge  or  extend  the  taxing 
district. 

Chapter  16,  Acts  30th  General  Assembly,  provides 
that,  "  in  counties  containing  a  city  or  cities  of  the  first  class, 
the  indebtedness  incurred  in  making  and  repairing  of  the 
2  Statutis-  bridges  may  be  refunded  whenever  such  out- 
construction.  standing  indebtedness  equals  or  exceeds  the 
sum  of  five  thousand  ($5,000)  dollars,  the  tax  to  pay  such 
bonds,  and  interest  to  be  levied  under  the  provisions  of 
section  four  hundred  and  six  (406)  of  the  Code,  but  only 
on  the  assessable  property  in  the  county  outside  of  the  limits 
of  said  city  or  cities  of  the  first  class" ;  and  the  appellants 
urge  that  the  enactment  of  said  chapter  clearly  shows  the 
legislative  construction  placed  upon  the  law  as  it  theretofore 
stood.  It  is  quite  likely  that  the  Legislature  may  have 
thought  the  power  of  the  board  in  cases  like  the  present  not 
very  clearly  defined,  and  we  cheerfully  concede  as  much; 
but,  notwithstanding  this,  we  still  think  the  board  had  the 
power  when  the  bonds  were  issued,  which  is  expressly  con- 
ferred by  chapter  16.  While  a  legislative  construction  of 
an  act  is  entitled  to  due  consideration  from  the  courts,  it  is 
by  no  means  binding;  and  whenever  it  appears  that  the  so- 
called  construing  act  may  have  been  passed  simply  for  the 
purpose  of  removing  doubt  from  previous  acts  the  courts 
should  so  consider  it  And  such  was,  in  our  judgment,  the 
purpose  of  the  chapter. 

The  appellants  now  waive  any  question  as  to  the  bond- 
holder not  being  a  party,  and,  as  it  is  conceded  that  the 
taxable  property  outside  the  city  of  Ottumwa  is  over  $15,- 
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200,000,  it  is  apparent  that  the  rights  of  the  bondholder 
are  not  now  in  jeopardy.  He  cannot,  of  course,  be  con- 
cluded in  an  action  to  which  he  is  not  a  party;  and,  if  it 
shall  hereafter  develop  that  suflScient  money  to  pay  the  bonds 
cannot  be  raised  by  levy  on  outside  property,  the  holder  of 
the  bonds  can  undoubtedly  be  protected  whenever  he  shall 
himself  invoke  the  aid  of  the  court 

We  think  the  judgment  below  right,  and  it  is  affirmed. 

Deemee,  J.  (dissenting). —  The  case  is  now  before  us 
on  rehearing.  For  former  opinion,  see  109  N.  W.  794. 
Upon  the  original  hearing  counsel  for  appellee  frankly  con- 
ceded that  the  board  had  no  authority  to  issue  the  bonds,  and 
that,  save  for  the  doctrine  of  estoppel,  the  bonds  were  illegal 
and  void. . '  In  the  petition  for  rehearing  the  claim  was  made 
for  the  first  time  that  the  board  had  authority  to  issue  them, 
and  that  they  are  payable  from  taxes  levied  upon  property 
outside  of  the  city  of  Ottumwa.  Counsel  for  appellee  just 
as  frankly  concede  this  change  of  front  as  they  did  the 
principles  involved  upon  the  original  hearing.  They  are 
now  relying  upon  the  validity  of  the  bonds,  where,  as  upon 
the  original  hearing,  they  conceded  their  invalidity,  and 
insisted  that  no  taxes  could  be  levied  upon  property  within 
the  city  for  the  payment  therfeof .  They  now  insist  that  the 
bonds  are  and  were  valid,  but  that  taxes  for  the  payment 
thereof  should  be  levied  upon  property  without  the  limits 
of  the  city  of  Ottumwa.  Having  presented  their  case  upon 
one  theory,  and  having  obtained  an  adverse  decision  thereon, 
they  should  not  on  rehearing  be  permitted  to  change  their 
premises,  and  insist  upon  a  decision  based  upon  an  entirely 
distinct  and  contrary  position.  There  must  be  an  end  to 
all  litigation,  and  counsel  are  not  now  contending  that  the 
conclusion  from  the  admitted  premises  upon  the  former  sub- 
mission is  incorrect  Their  insistence  now  is  that  they  were 
wrong  in  their  premises,  and  they  ask  us  to  change  the 
conclusion  accordingly.     That  this  is  not  the  purpose  of  a 


Digitized  by 


Google 


252  Slutts  v.  Dana.  [138  Iowa 

rehearing  see  the  following  among  other  cases  which  are 
closely  in  point:  Hintrager  v.  Hennessy,  46  Iowa,  604; 
Mann  v.  Railroad,  46  Iowa,  643.  I  do  not  think  appellees 
have  a  right  to  present  a  new  case  upon  rehearing. 

Aside  from  this,  I  do  not  believe  there  was  any  author- 
ity in  our  statutes  prior  to  Acts  30th  General  Assembly 
chapter  16,  for  boards  of  supervisors  to  issue  long-time  ne- 
gotiable bonds  ^f or  the  purpose  of  funding  an  indebtedness 
incurred  for  the  building  or  repair  of  bridges  outside  the 
limits  of  a  first-class  city,  save  as  it  might  fund  any  purely 
county  indebtedness.  Prior  to  the  act  in  question  there  was 
certainly  no  statute  expressly  giving  the  power,  and  without 
power  expressly  given  municipalities  cannot  issue  such  a 
form  of  indebtedness.  This  is  the  general  rule  established 
by  the  great  weight  of  authority  and  by  an  unbroken  line 
of  decisions  from  this  court  More  than  this  we  have  the 
legislative  construction  following  from  the  adoption  of  the 
act  of  the  Thirtieth  General  Assembly  before  referred  to. 
The  warrants  which  were  refunded  did  not  represent  county 
indebtedness ;  but,  if  they  did,  then  the  bonds  issued  therefor 
must  be  paid  out  of  the  bond  tax,  and  not  some  other  levy. 
Nowhere  is  there  any  statute  authorizing  a  bond  tax  upon  a 
part  of  the  property  within  a  county  save  as  foimd  in  the 
act  of  the  Thirtieth  General  Assembly,  which  was  passed 
after  this  cause  of  action  arose.  The  bonds  themselves  did 
not  state  that  they  were  to  be  paid  out  of  a  fund  derived 
from  a  levy  upon  a  part  of  the  property  within  the  county. 
On  the  contrary,  the  law  expressly  provided  that  they  should 
be  paid  from  a  bond  tax  levy  which  was  to  be  upon  all  the 
property  within  the  county.  Code,  section  406  et  seq.  So 
that  there  was  no  authority  to  issue  the  bonds,  nor  was  there 
any  authority  whatever  to  levy  a  tax  upon  a  part  of  the 
taxable  propertjr  within  the  county  for  the  payment  of  these 
bonds.  Under  the  provisions  of  section  406  of  the  Code 
the  board  of  supervisors  had  express  authority  to  levy  a  tax 
upon  all  the  property  within  the  county  to  pay  the  principal 
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and  interest  on  outstanding  bonds  issued  in  conformity  with 
the  provision  of  section  403  hitherto  mentioned ;  the  amount 
realized  from  such  levies  being  known  as  the  "  bond  fund '' 
to  be  used  for  the  payment  of  bonds  and  interest  coupons, 
and  for  no  other  purpose.  If  the  board  failed  to  make  the 
levy,  provision  is  made  for  collection  through  the  executive 
council  by  a  state  tax.  Code>  section  408.  If  the  bonds 
were  issued  by  authority  of  law,  or  if  the  county  issuing 
them  is  estopped  from  denying  want  of  authority,  which  in 
effect  amounts  to  the  same  thing  as  if  authority  were  granted 
in  the  first  place,  we  think  it  clear  that  the  board  of  super- 
visors had  the  right,  and  that  it  was  its  duty,  under  section 
406  of  the  Code,  to  levy  a  tax  upon  all  the  taxable  property 
in  the  county  for  the  payment  of  interest  and  principal  of 
the  bonds.  The  case  is  different  from  one  where  the  debtors 
are  jointly  and  severally  and  personally  liable  in  this,  that 
the  bondholder  cannot  sue  the  individual  members  of  the 
community.  He  must  secure  his  money  through  the  tax 
levy  either  volimtarily  or, involuntarily  made.  The  board 
having  authority  to  make  a  voluntary  levy  to  pay  these 
bonds  and  the  interest  upon  them,  and  having  made  a  levy 
with  which  to  pay  a  part  thereof,  some  of  the  parties  liable 
therefor  cannot,  in  an  action  to  which  the  bondholder  is  not 
a  party,  by  injunction  against  the  collecting  agents,  destroy 
the  bondholder's  right  to  have  this  tax  collected  and  paid  over 
to  it.  But  it  is  said  that,  as  those  persons  living  outside  the 
city  limits  were  alone  responsible  for  the  bridge  warrants, 
they  and  they  alone  should  pay  these  bonds.  The  fallacy 
of  this  argument  as  applied  to  this  case  lies  in  the  fact 
that  the  bondholders  in  this  case  never  were  creditors  until 
they  purchased  the  bonds.  They  never  held  any  of  the 
bridge  warrants,  and  their  rights  are  upon  the  bonds,  and 
upon  these  alone.  The  bondholders  stand  in  the  position 
of  holding  county  bonds  issued  by  authority  of  law,  and 
they  are  entitled  to  the  statutory  rights  and  remedies  for  the 
enforcement  of  the  same.     In  other  words,  they  are  entitled 
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to  the  tax  already  levied  to  pay  the  amount  due  on  these 
bonds,  and  are  entitled  to  have  further  and  future  levies 
made  to  take  up  all  the  obligations  of  the  county  held  by 
them.  I  do  not  see  how  they  can  be  deprived  of  their  rights 
to  have  taxes  levied  to  pay  these  obligations,  which,  so  far 
as  the  county  is  concerned,  are  as  valid  as  if  they  had  been 
executed  with  express  statutory  authority.  They  were  made 
for,  and  on  behalf  of,  the  entire  county,  and  not  for  a  frac- 
tion thereof.  If  this  were  not  true,  the  bonds  would  not 
be  valid,  for,  at  the  time  they  were  issued,  the  board  had 
no  authority  to  issue  bonds  obligatory  upon  but  a  part  of  the 
inhabitants.  Even  now  there  seems  to  be  no  authority  to 
levy  taxes  upon  but  part  of  the  taxable  property  in  the 
county  to  pay  county  bonds  so  issued  as  to  bind  all  the  in- 
habitants, or  at  least  all  the  property  therein.  There  seems 
to  be  no  authority  to  levy  taxes  save  as  provided  by  law, 
although  it  may  be  true  that  a  court,  by  mandamus  or  other 
special  remedy,  might  require  the  levy  of  taxes  to  pay  a 
judgment  against  the  county.  But  here  there  seems  to  be 
no  reason,  if  the  bonds  are  valid,  or  are  such  as  that  the  entire 
county  is  estopped  from  asserting  their  invalidity,  why  the 
levy  should  not  be  ordered  against  all  the  taxable  property 
in  the  county. 

But  it  is  argued  that  the  taxpayers  in  the  city  have 
had  no  benefit  from  the  bonds,  and  that  to  compel  them  to 
pay  either  principal  or  interest  would  amount  to  a  taking  of 
their  property  for  a  local  purpose  in  which  they  were  not 
interested.  If  the  bonds  are  valid,  then  they  were  issued 
for  a  public  purpose.  County  bridges  are  undoubtedly  mat- 
ters in  which  the  entire  public  is  interested,  although  the 
particular  individual  may  never  have  occasion  to  use  them 
or  any  of  them.  For  administrative  purposes  the  county 
is  sometimes,  as  in  this  case,  divided  into  taxing  districts, 
but  the  unit  of  taxation  in  these  matters,  generally  speaking, 
is  the  county.  The  Legislature  has  the  undoubted  right  to 
establish  taxing  districts,  and,  as  a  rule,  its  discretion  in 
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this  regard  will  not  be  interfered  witk  This  inquiry  is, 
however,  collateral  to  the  main  question  in  the  case,  for  the 
liability  here  iff  not  upon  bridge  warrants,  but  upon  county 
bonds,  issued  with  authority,  or  in  such  a  way  as  to  be 
as  binding  upon  the  entire  county,  as  if  they  had  been  issued 
with  authority.  The  obligation  which  the  bondholder  has 
is  an  obligation  of  the  entire  county,  and  is  to  be  collected 
as  suoh  obligations  generally  are,  that  is  to  say,  by  a  levy 
upon  all  the  taxable  property  in  the  county,  or  by  following 
the  provisions  of  section  408  of  the  Code.  The  tax  when 
so  levied  will  undoubtedly  be  for  a  public  purpose,  and  the 
taxpayers  within  the  city  limits  are  not  paying  bridge  war- 
rants, but  valid  and  enforceable  obligations  of  the  county. 
Whatever  rights  these  parties  may  have  as  between  them- 
selves after  they  have  contributed  to  the  payment  of  obli- 
gations upon  which  each  and  all  are  liable,  we  need  not 
nor  can  we  now  determine.  That  matter  must  of  necessity 
be  left  until  it  is  presented  in  a  proper  manner.  There  is 
no  merit  in  the  contention  that  the  bondholder,  had  he  been 
a  party,  might  have  consented  to  the  decree  in  this  case.  It 
might,  of  course,  forego  all  its  right,'  and  cancel  its  evidences 
of  indebtedness.  But  we  are  not  justified  in  assuming  that 
it  would  waive  or  forfeit  any  of  its  legal  rights.  And  in- 
junction such  as  is  sought  in  this  case  would  so  complicate 
matters  that  it  should  not  be  granted.  If  plaintiffs  may 
thus  escape  the  payment  of  taxes  already  levied,  it  is  diffi- 
cult to  see  how  an  adjudgment  can  be  made  which  would  pro- 
tect the  bondholder,  as  there  is  no  authority  of  law  for  levy- 
ing a  tax  upon  part  of  the  property  of  a  county  for  the  pay- 
ment of  county  bonds,  except  under  chapter  16,  Acts 
30th  G^eral  Assembly,  the  board  of  supervisors  would 
doubtless  be  unable  to  make  any  levy  for  the  payment  of 
these  county  bonds.  None  of  the  numerous  cases  cited  by 
appellee's  counsel  run  counter  to  the  views  above  expressed. 
Cfreen  v.  Harrison  County,  61  Iowa,  311,  was  a  personal  in- 
jury case,  and  is  in  no  way  in  point,  and  the  same  may  be 
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said  of  Dashner  v.  Mills  County,  88  Iowa,  401 ;  Mills  CovMy 
Bank  v.  Mills  County,  67  Iowa,  697,  was  an  action  upon 
two  county  warrants,  one  expressly  payable  "  out  of  the  Wat- 
kins  ditch  fund,^*  and  the  other  "  out  of  the  ditch  fund."  A 
demurrer  to  the  petition  was  sustained  by  the  trial  court,  and 
the  order  was  reversed  upon  appeal  to  this  court  It  is  said 
in  that  case  that  these  warrants  were  payable  out  of  a  special 
fund  to  be  created  out  of  an  assessment  against  the  owners 
of  the  land  benefited  by  the  construction  of  the  ditches.  It 
was  further  said  that,  as  there  was  no  privity  between  the 
holder  of  the  warrants  and  the  taxpayers  liable  to  pay  for 
the  improvement,  he  could  not  maintain  an  action  against 
them,  but  was  entitled  to  judgment  against  the  county,  and 
to  the  enforcement  of  the  payment  by  the  levy  of  a  tax  in 
obedience  to  the  requirements  of  the  statute.  We  quote  the 
following  from  that  case :  "  We  do  not  determine  that  plain- 
tiff can  by  mandamus  compel  the  county  treasurer  to  j)ay  the 
warrants  from  the  general  funds  of  the  county.  The  law 
contemplates  that  the  owners  of  the  property  benefited  by  the 
ditch  must  pay  the  costs  of  its  construction,  and,  if  the  plain- 
tiff obtains  judgment  upon  the  warrants,  the  method  of  rais- 
ing means  for  its  payment  is  plainly  pointed  out  by  statute." 
The  case  now  before  us  is  very  different  from  that.  There 
is  a  difference  as  to  parties,  the  holder  of  the  warrants  being 
the  party  plaintiff  in  that  case.  Again,  the  warrants  in  that 
case  were  payable  out  of  a  particular  fund,  and  the  statute 
provided  for  the  creation  of  that  fund.  Moreover  there  was 
no  holding  that  in  the  event  of  failure  to  raise  that  fund  the 
county  would  not  be  liable  upon  the  warrants.  Indeed  we 
have  held  that  when  a  city  or  other  municipality  fails  to  do 
its  duty  in  the  making  of  special  assessments  to  meet  an  in- 
debtedness, the  city  itself  becomes  liable  personally,  and 
judgment  may  be  obtained  against  it.  Ft.  Dodge  Electric 
L.  &  P.  Co.  V.  City  of  Ft.  Dodge,  115  Iowa,  668,  and  cases 
dted. 

The  liability  in  this  case  is  upon  bonds,  and  there  is 
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no  statutory  or  other  authority  for  a  special  levy  to  meet 
the  obligations  imposed.  In  all  the  cases  cited  by  appellee, 
while  there  may  have  been  a  liability  upon  the  part  of  the 
mxmicipality,  that  liability  was  expressly  payable  out  of  a 
particular  fund  which  the  corporation  was  expressly  author- 
ized to  create.  But  that  is  not  the  case  here.  The  consti- 
tutional questions  suggested  by  appellee  do  not  seem  to  be  in 
the  case.  In  so  far  as  they  are  collaterally  involved,  we 
have  disposed  of  them  in  what  has  heretofore  been  said.  The 
bonds  are  valid  in  the  hands  of  innocent  holders,  and  they 
are  valid  as  to  the  entire  county.  They  are  not  payable,  nor 
may  they  be  made  payable,  out  of  a  particular  fund, 
but  must  be  paid  out  of  the  bond  fund  authorized  by  section 
406  of  the  Code.  Appellee's  suggestion  that  the  case  is  the 
same  as  if  two  separate  counties  were  interested  is  not  true, 
and,  if  adopted,  would  lead  to  a  fallacious  conclusion.  No 
one  could  act  for  two  separate  counties,  and  there  could  not 
be  an  estoppel  against  them,  no  matter  who  should  assume 
to  act  on  their  behalf.  If  there  were  any  one  who  could  so 
act,  we  would  have  a  parallel  case,  and,  if  that  were  true, 
we  doubt  not  that  the  taxable  property  of  both  coxmties 
would  be  liable.  But  we  need  not  deal  with  supposed  cases, 
for  the  facts  here  are  agreed  to,  and  the  sole  question  is  one 
of  law.  As  supporting  our  views  upon  the  question  of  tax- 
ing districts  and  of  the  public  purpose  for  which  the  bonds 
were  issued,  see  Kelly  v.  Pittsburgh,  104  U.  S.  78  (26  L. 
Ed.  659) ;  State  v.  Lakeside  Land  Co.,  71  Minn.  283  (73 
N.  W.  970) ;  Butler  v.  City  of  Muscatine,  11  Iowa,  433 ; 
Fulton  V.  City,  17  Iowa,  404 ;  Maltby  v.  Tautges,  50  Minn. 
248  (52  N.  W.  858).  The  segregation  of  the  city  from  the 
county  was  not  for  the  purpose  of  paying  bonded  indebted- 
ness, but  for  the  purpose  of  levying  and  collecting  taxes  for 
bridges  within  their  respective  territorial  jurisdictions.  As 
to  bonds  the  taxing  district  is  coextensive  with  the  county. 

The  whole  matter  resolves  itself  down  to  these  ultimate 
questions:     (1)  May  a  county  issue  long-time  negotiable 

Vol.  138  lA.— 17 


Digitized  by 


Google 


258  Slutts  v.  Dana.  [138  Iowa 

bonds  to  refund  an  indebtedness  of  a  part  of  the  county? 
(2)  If  it  may  do  so,  oan  it  levy  a  tax  upon  a  part  of  the 
property  of  the  county  and  satisfy  its  obligations?  and  (3) 
Is  there  any  authority  to  levy  a  bond  tax  upon  a  part  of  the 
property  of  the  counly  ?  After  the  refunding  of  the  indebt- 
edness into  bonds  there  is  no  statutory  method  for  paying 
these  bonds  save  by  a  bond  tax  upon  all  the  property  of  the 
county.  The  original  warrants  are  merged  into  the  bonds, 
and  neither  the  bonds  nor  the  law  which  is  in  effect  written 
into  the  bonds  authorize  the  levy  of  a  tax  upon  part  of  the 
property  of  the  county  for  the  satisfaction  of  these  bonds. 
The  taxes  are  no  longer  bridge  taxes,  but  taxes  to  satisfy 
bonds  issued  by  the  county.  And  these  bonds  must  be  paid 
out  of  the  bond  fund  authorized  by  section  406  of  the  Code, 
and  in  no  other  way.  Does  any  one  suppose  that  the  execu- 
tive council  could  authorize  a  bond  tax  upon  a  part  of  the 
property  of  a  county  under  section  408  of  the  Code  ?  If  so, 
I  do  not  know  where  the  authority  for  it  is  to  be  found,  and 
yet  that  is  the  result  of  the  majority  opinion.  It  must  be 
remembered  that  the  holders  of  the  indebtedness  are  bond- 
holders. They  never  held  any  of  the  warrants  which  were 
refunded.  They  paid  their  money  for  these  bonds  upon  the 
strength  of  sections  406  and  408  of  the  Code,  and  are  en- 
titled to  the  proceeds  of  the  levy  already  made,  and  such  as 
shall  be  made  in  the  future.  The  whole  trouble  in  the  case 
may  be  solved  by  remembering  that  the  statute  segregating 
the  bridges  in  a  city  from  those  in  the  country  in  the  same 
county  was  passed  long  after  these  bonds  issued  and  bond 
tax  statutes  were  enacted.  Originally  there  was  and  could 
be  no  question  about  the  correctness  of  my  view.  The  in- 
debtedness was  a  county  one,  no  matter  where  the  bridges 
were  located,  and  bonds  issued  to  take  up  warrants  were  to 
be  paid  out  of  a  bond  fund  resulting  from  a  tax  upon  the 
entire  properly  within  the  county.  Thereafter  bridges 
within  the  cities  of  the  first  class  were  segregated  from 
bridges  vnthout  such  cities,  and  levies  were  provided  for 
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each.  But  no  change  "was  made  in  the  statutes  with  refer- 
ence to  bond  issues  or  bond  levies  until  the  Thirtieth  Gen- 
eral Assembly  passed  the  act  before  mentioned.  The  board 
of  supervisors  was  authorized  to  levy  taxes  for  bridge  funds 
both  without  and  within  cities  of  the  first  class,  but  could 
levy  only  one  kind  of  bond  tax,  and  that  was  to  be  upon  all 
the  property  within  the  county.  Section  406,  the  only  one 
authorizing  a  levy  for  bond  purposes,  expressly  says  that  it 
shall  be  upon  the  taxable  property  of  the  county.  This 
means,  of  course,  wherever  located  within  the  county.  In 
the  event  the  board  does  not  do  this,  the  executive  coimcil  may 
and  is  required  to  do  so.  See  section  408.  It  is  well  settled 
that  no  tax  can  be  levied  without  authority  and  that  the  taxing 
power  must  be  exercised  according  to  the  law  as  it  is  writ- 
ten, and  not  upon  some  supposed  equitable  bases.  Chicago 
B.  B.  V.  Phillips,  111  Iowa,  377.  The  taxes  in  question  are 
bond  taxes  which  are  authorized  to  be  levied,  and  they  must 
be  upon  all  the  taxable  property  within  the  county.  Such 
is  the  law  as  written,  and  such  is  equity  as  between  all  the 
parties.  If  there  be  any  duties  or  rights  as  between  these 
litigants,  they  must  be  worked  out  in  some  other  manner  than 
through  such  a  proceeding  as  this. 

I  believe  the  decree  should  be  reversed. 


William  E.  Platnbb  v.  Geo.  F.  Kibby,  Le  Grand  Quaery  |  }38  259 

Co>fPANY,  and  Mt.   Vernon   Stone  Company,  Ap-  l^l^ij^ 

pellants. 

Corporations:  dissolution:  rights  of  stockholder:  statutes. 
1  Code,  section  1640,  does  not  authorize  a  stockholder  to  bring  an 
action  in  equity  to  dissolve  the  corporation  and  wind  up  its  af- 
fairs; this  right  is  reserved  by  the  statute  to  an  action  by  the 
attorney-general  in  the  name  of  the  State  on  account  of  the  viola- 
tion of  law,  and  it  leaves  to  the  stockholder  such  remedy  as  he 
previously  had. 
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Same.    While  courts  of  equity  will  control  the  action  of  officers  of 

2  corporations  so  as  to  prevent  the  interests  of  minority  stock- 
holders from  being  prejudiced  unlawfully,  yet  the  minority  is 
not  entitled  to  a  decree  of  dissolution  simply  because  of  dissen- 
sions among  the  stockholders,  or  failure  of  the  officers  to  suc- 
cessfully conduct  the  business;  unless  the  corporation  has  be- 
come practically  insolvent,  and  then  the  minority  may  have  a 
receiver  appointed. 

Appeal:    argument:    right  to  reply.    Where  the  appellee  has  the 

3  burden  and  is  therefore  entitled  to  open  and  close  the  argument, 
but  gives  notice  that  he  waives  the  opening  and  thus  casts  upon 
the  appellant  the  burden  of  opening  the  argument,  he  thereby  be- 
comes entitled  to  make  proper  reply,  if  filed  in  time  to  avoid  inter- 
ference with  the  submission  of  the  case. 


Appeal  from  Linn  District  Court. —  How.  J.  H*  Pbeston, 

Judge. 

Satubday,  Apeil  11,  1908. 

Action  in  equity  by  plaintiff  as  stockholder  in  the  Mt. 
Vemon  Stone  Company  to  have  the  company  dissolved,  its 
business  closed  up,  and  a  receiver  appointed  for  that  pur- 
pose. There  was  a  decree  for  plaintiff,  from  which  defend- 
ants appeal. —  Reversed. 

Chas.  A.  Clarke  &  Son,  for  appellants. 

Chas.  W.  Kepler  &  Son,  for  appellee. 

McClaik,  J. —  In  1894  the  plaintiff,  who  was  the 
owner  of  thirty-eight  acres  of  land  adjoining  the  town  of  Mt. 
Vernon  on  which  was  situated  a  stone  quarry  with  machin- 
ery, and  which  he  had  been  developing  and  operating  for 
about  a  year,  entered  into  an  arrangement  with  the  defend- 
ant Kirby  for  the  formation  of  the  defendant  corporation, 
the  Mt.  Vemon  Stone  Company;  it  being  mutually  agreed 
that  plaintiff  should  turn  his  property  over  to  the  corpora- 
tion, and  receive  in  exchange  therefor  one  hundred  and  fifty 
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shares  of  the  full  paid  capital  stock  of  the  company  of  the 
par  value  of  $15,000,  and  that  said  Kirby  should  pay  into 
the  treasury  of  the  corporation,  $15,000  in  cash,  receiving 
a  like  number  of  shares  of  full-paid  capital  stock.  This  con- 
tract was  subject  to  the  making  of  satisfactory  arrangements 
with  a  railroad  company  for  track  and  shipping  facilities. 
Later  the  contract  was  modified,  so  that  only  $10,000  should 
be  paid  by  Kirby,  in  the  event  that  certain  railroad  connec- 
tions were  perfected,  and  a  crushing  plant  established  in  the 
neighborhood,  and  stock  of  a  corresponding  par  value  shotdd 
be  issued  to  plaintiff  for  his  land.  This  arrangement  was 
carried  out  in  the  organization  of  the  Mt.  Vernon  Stone 
Company,  save  that  the  money  which  Kirby  agreed  to  fur- 
nish was  furnished  by  the  defendant,  the  Le  Grand  Quarry 
Company,  of  which  Kirby  was  president  and  the  principal 
stockholder,  and  the  shares*  of  stock  in  the  Mt.  Vernon  Stone 
Company  were  issued  to  the  Le  Grand  Quarry  Company,  in- 
stead of  to  Kirby.  As  plaintiff  had  knowledge  of  the  issu- 
ance of  the  stock  to  the  Le  Grand  Quarry  Company  instead 
of  to  Kirby,  and  the  payment  of  $10,000  by  that  company, 
he  cannot  now  object  that  that  company,  instead  of  Kirby, 
became  the  owner  of  one-half  the  stock  in  the  Mt.  Vernon 
Stone  Company.  Plaintiff  duly  executed  a  conveyance  and 
bill  of  sale  of  his  land  and  the  machinery  thereon  to  the  Mt. 
Vernon  Stone  Company,  and  the  Le  Grand  Quarry  Com- 
pany paid  $10,000  in  cash,  and  to  it  was  issued  one  him- 
dred  shares  of  stock  in  the  company  thus  organized. 

In  the  articles  of  incorporation,  it  was  provided  that 
plaintiff,  Kirby,  and  one  Gr^g,  who  was  also  an  oflScer  and 
stockholder  in  the  Le  Grand  Quarry  Company,  should  be 
directors  \mtil  their  successors  were  elected;  Kirby  being 
president  and  the  plaintiff  secretary  and  treasurer.  At  sub- 
sequent annual  elections,  as  the  record  shows,  the  oflScers 
and  members  of  the  board  of  directors  were  re-elected  from 
time  to  time.  The  business  of  the  corporation  was  carried 
on  without  substantial  disagreement  between  plaintiff  and 
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the  oflScers  of  the  Le  Grand  Quarry  Company  until  1902, 
when  plaintiff,  as  a  result  of  dissatisfaction  with  the  results 
of  the  business,  turned  over  his  books  to  the  oflScers  of  the 
Le  Grand  Company,  and  went  south  on  other  business,  tak- 
ing no  further  part  in  the  management  of  the  company  until 
1904,  when  this  action  was  instituted  to  dissolve  the  corpo- 
ration and  appoint  a  receiver  to  wind  up  its  affairs  on  the 
substantial  allegations  that  the  company  has  been  a  financial 
failure ;  that  the  value  of  its  assets  has  decreased ;  that  it  has 
lost  money  and  is  in  debt;  that  there  is  internal  dissension 
between  the  stockholders  to  such  an  extent  that  the  quarry 
cannot  be  operated;  and  that  the  Le  Grand  Quarry  Com- 
pany, being  a  competing  corporation,  has  operated  the  com- 
pany for  the  purpose  of  restraining  trade  and  competition 
with  it. 

It  is  conceded  that  the  business  of  the  Mt  Vernon  Stone 
Company  has  not  been  successful,  and  that  no  dividends  have 
been  paid ;  but  it  is  not  alleged  nor  proven  that  it  is  insol- 
1.  CoRPOBATioNs:    vcut,   and   the  substantial  question   for  our 
rigKs"of°°*       determination    is    whether    these    facts    au- 
«tatute«.  thorize    a   court   of   equity    at   the    suit   of 

plaintiff,  a  stockholder,  to  dissolve  and  wind  up  the  affairs 
of  the  company.  We  have  omitted  reference  to  many  of 
the  facts  appearing  in  the  record  in  regard  to  the  complaints 
of  plaintiff  as  to  the  management  of  the  company  by  the  jof- 
ficers  of  tl^e  Le  Grand  Quarry  Company,  for  the  reason  that 
plaintiff's  coimsel  admit  in  argument  that  no  ground  for  dis- 
solution is  established,  unless  by  Code,  section  1640,  author- 
ity is  given  to  a  court  of  equity  to  dissolve  the  corporation 
which  would  not  otherwise  have  been  possessed  by  such 
court  This  provision  which  first  appears  in  the  statute  law 
of  this  State  as  a  section  in  the  Code  of  1897,  is  as  follows : 
"  Sec.  1640.  Dissolution :  receiver.  Courts  of  equity  shall 
have  full  power,  on  good  cause  shown,  to  dissolve  or 
close  up  the  business  of  any  corporation,  and  to  appoint  a 
receiver  therefor,  who  shall  be  a  resident  of  the  State  of 
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Iowa.  An  action  therefor  may  be  instituted  by  the  Attor- 
ney General  in  the  name  of  the  State,  reserving,  however, 
to  the  stockholders  and  creditors  all  rights  now  possessed  by 
them/'  It  is  to  be  noticed  that  the  first  sentence  of  this  sec- 
tion authorizes  courts  of  equity  to  dissolve  a  corporation  "  on 
good  cause  shown,"  and  the  second  sentence  authorizes  an 
action  therefor  to  be  instituted  by  the  Attorney  General  in 
the  name  of  the  State.  Counsel  for  appellee  admit  that 
there  is  no  interest  of  the  public  at  stake  requiring  or  au- 
thorizing the  institution  of  such  action  by  the  Attorney  Gen- 
eral, and  the  question  is  whether  dissensions  among  the  stock- 
holders and  lack  of  success  in  the  business  of  the  corporation 
and  the  management  of  its  affairs  by  its  ofiScers  so  as  to  dis- 
criminate against  its  business  in  favor  of  the  business  of  a 
rival  corporation  owning  half  the  stock,  is  such  "  good  cause 
shown''  as  to  justify  interposition  by  a  court  of  equity  to 
wind  up  its  affairs. 

Section  29  of  chapter  1  in  title  9  of  the  Code  as  re- 
ported by  the  Code  Commission  (being  the  chapter  relating 
to  corporations  for  pecuniary  profit)  was  in  the  following 
language:  "When  a  corporation  violates  the  provisions  in 
this  chapter  in  its  management  or  the  transaction  of  its  busi- 
ness or  becomes  insolvent  any  stockholder  may  bring  an  ac- 
tion in  equity  to  dissolve  the  same  and  wind  up  its  affairs 
and  a  like  action  may  be  brought  by  the  Attorney  General 
in  the  name  of  the  State.  If  the  court  decrees  a  dissolution 
it  may  at  the  same  time  appoint  a  receiver  who  shall  under 
its  direction  proceed  to  close  up  the  business  of  such  corpo- 
ration." And  with  reference  to  the  section  thus  reported  the 
commission  says :  "  It  is  thought  that  the  protection  of  the 
interests  of  the  stockholders,  as  well  as  of  the  public,  ought  to 
be  provided  for  when  the  corporation  acts  unlawfully  or 
becomes  insolvent."  When  the  reported  Code  was  brought 
before  the  Legislature  for  consideration,  the  joint  committee 
of  the  two  houses  in  charge  of  the  portion  thereof  which  in- 
cluded the  chapter  above  referred  to  reported  a  substitute 
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in  this  language:  '^  CourU  of  equity  shall  have  full  power 
on  good  cause  shown  to  dissolve  or  close  up  the  business  of 
any  corporation  and  to  appoint  a  receiver  therefor  who  shall 
be  a  resident  of  the  State  of  Iowa.  An  action  therefor  may 
be  instituted  by  a  stockholder  or  by  the  Attorney  General 
in  the  name  of  the  State."  By  amendment,  however,  the 
second  sentence  of  the  section  was  changed  so  that,  as 
adopted,  the  section  authorizes  the  institution  of  a  suit  by 
the  Attorney  General  in  the  name  of  the  State,  reserving  to 
the  stockholders  and  creditors  all  rights  now  possessed  by 
them.  We  think  it  clear  that  the  "  good  cause  shown,"  re- 
ferred to  in  the  first  sentence,  is  such  cause  as  prior  to  the 
adoption  of  the  Code  would  have  been  a  groimd  for  disso- 
lution of  the  corporation  by  a  court  of  equity,  for  in  the 
second  sentence  existing  rights  of  stockholders  and  creditors 
are  recognized  and  preserved.  The  substantial  effect  of  the 
section,  therefore,  is  to  authorize  the  Attorney  General  to 
maintain  a  suit  in  equity  in  the  name  of  the  State  to  wind 
up  the  corporation  on  account  of  some  violation  by  it  of  the 
laws  of  the  State,  or  other  such  action  as  involves  a  viola- 
tion of  this  chapter.  Prior  to  the  adc^tion  of  this  section, 
the  Attorney  General  was  authorized  as  to  various  classes 
of  corporations  to  institute  an  action  in  equity  for  the  ap- 
pointment of  a  receiver  and  the  winding  up  of  the  corpora- 
tion. See  Code,  sections  1731,  1777,  1795,  1877.  But 
without  such  specific  provision,  the  only  method  of  dissolv- 
ing a  corporation  in  the  interest  of  the  State  or  the  public 
seems  to  have  been  by  an  action  in  the  nature  of  quo  war- 
ranio  under  Code,  sections  4313,  4328,  in  which  there  is 
no  provision  for  the  appointment  of  a  receiver,  or  other  ex- 
ercise of  equitable  powers  by  the  court  The  section  as 
reported  by  the  Code  Commission  evidently  contemplated 
a  dissolution  at  the  suit  of  a  stockholder  only  for  violation 
of  the  statutory  provisions  as  to  the  management  of  its  busi- 
ness, or  in  case  of  insolvency,  and,  as  the  Legislature  struck 
from  the  section  all  reference  to  institution  of  such  action 
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by  a  stockholder  and  simply  reserved  to  stockholders  their 
rights  already  existing^  we  think  the  section  as  finally 
adopted  must  be  construed  as  having  reference  only  to  the 
institution  of  an  equitable  action  by  the  Attorney  General. 
The  legislative  intent  seems  to  have  been  to  authorize  what 
was  not  previously  authorized  with  reference  to  corporations 
in  general,  an  action  in  equity  by  the  Attorney  General  in 
the  name  of  the  State  and  in  the  interests  of  the  public  to 
dissolve  a  corporation  on  account  of  violation  by  it  of  the 
laws  of  the  State,  and  to  leave  to  the  stoddiolder  such  remedy 
as  he  already  had. 

In  construing  similar  language  in  an  Illinois  statute, 
the  court  of  that  State  held  that  under  it  a  court  of  equity 
did  not  have  power  to  decree  a  dissolution  of  a  corporation 
and  appoint  a  receiver  merely  because  the  interests  of  the 
stockholders  or  some  of  them  in  equity  and  good  conscience 
seem  to  demand  it,  and  that  the  purpose  of  the  provision 
was  only  to  enable  the  court  in  cases  in  which  its  jurisdiction 
was  properly  invoked  under  the  statute  to  afford  complete 
relief,  and  that  the  "good  cause"  must  necessarily  be  a 
legal  cause,  a  cause  for  which  the  sovereign  authority  might 
by  law  resume  the  franchises  granted;  and  further  that  it 
would  not  be  presumed  the  Legislature  intended  by  the  use  of 
the  language  employed  to  authorize  a  forfeiture  of  corporate 
franchises  for  causes  for  which  the  State  might  not  procure 
judgment  of  forfeiture  at  law.  Wheeler  v.  Pullma/n  Iron 
&  Steel  Co.,  143  111.  197  (32  N.  E.  420,  17  L.  K.  A.  818). 
The  case  of  Hitch  v.  Hawley,  132  N.  Y.  212  (30  N.  E. 
401),  is  not  in  point  in  the  construction  of  our  statute,  for 
in  that  State  the  court  is  expressly  authorized  to  decree  a 
dissolution  when  it  will  be  beneficial  to  the  interests  of  the 
stockholders,  and  not  injurious  to  the  public  interests.  More- 
over, in  that  case  it  appeared  that  the  dissolution  was  sought 
by  a  majority  of  the  stockholders,  and  in  this  State  we  have 
recognized  the  right  of  a  majority  to  determine  whether  the 
corporation  shall  be  continued,  or  shall  be  wound  up.     Price 
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V.  Holcomb,  89  Iowa,  123.  See  2  Cook  on  Corporations 
(4th  Ed.)  section  629.  The  plaintiff  was  not  the  owner  of 
the  majority  of  the  stock.  His  interest  in  the  corporation 
was  equal,  but  not  superior,  to  that  of  the  Le  Grand  Quarry 
Company,  which  is  the  only  other  stockholder,  and  in  the 
board  of  directors  selected  in  accordance  with  the  provisions 
of  the  articles  of  incorporation  he  is  in  the  minority.  It 
may  be  imfortimate  for  the  plaintiff  that  he  consented  to 
transfer  his  property  to  a  corporation  in  which  he  did  not 
have  a  majority  of  the  stock,  so  that  he  could  control  the  se- 
lection of  the  board  of  directors,  but  perhaps  there  would  not 
have  been  any  corporation,  and  the  Le  Grand  Quarry  Com- 
pany would  not  have  invested  $10,000  which  has  been  used 
in  the  development  and  management  of  the  property  had  he 
insisted  on  having  the  power  of  control  in  his  own  hands. 
However  this  may  be,  he  voluntarily  entered  into  the  organ- 
ization of  the  corporation  and  transferred  his  property  to 
it,  and  is  entitled  to  no  relief  in  equity,  unless  he  brings 
himself  within  some  established  rule  relating  to  the  control 
of  corporations  by  courts  of  equity. 

It  is  well-settled  law  that,  while  a  court  of  equity 
may  control  the  action  of  the  oflScers  of  a  corporation  so  as 
to  prevent  the  interests  of  a  minority  of  the  stockholders 
from  being  prejudiced  by  imlawful  action, 
the  minority  has  not  the  right  to  a  decree  of 
dissolution  on  the  ground  of  differences  of  opinion  as  to  the 
management  or  failure  of  the  oflBcers  to  conduct  the  busi- 
ness successfully  and  to  the  satisfaction  of  the  minority. 
French  v.  Clifford,  30  Iowa,  148 ;  Wallace  v.  Pierce-Wallace 
Publishing  Co.,  101  Iowa,  313;  Stewart  v.  Pierce,  116  Iowa, 
733;  Croft  v.  LvrnpTdn-Clestatee  Mining  Co.,  61  Ga.  465; 
Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267  (96  Am.  Dec. 
747) ;  Wheeler  v.  Pullman  Iron  &  Steel  Co.,  143  HI.  197, 
(32  K  E.  420, 17  L.  R.  A.  818).  The  fact  that  the  business 
is  a  losing  one  under  the  majority  management  is  not  a  rea- 
son why  the  minority  may  have  the  corporation  dissolved  in 
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eqidty,  in  the  absence  of  some  statutory  authority.  Pratt 
V.  Jewett,  9  Gray  (Mass.)  34.  Where  the  corporation  has 
become  practicaUy  insolvent,  so  that  there  is  danger  of  the 
seizure  of  its  business  by  the  creditors,  a  receiver  may  be 
appointed.  Dickerson  v.  Cass  County  Bank,  95  Iowa,  392. 
And  see  Supreme  Sitting,  etc.,  v.  Baker,  134  Ind.  293  (33 
N.  E.  1128,  20  L.  K.  A.  210,  and  note).  But  in  this  case 
there  is  no  claim  of  insolvency  nor  of  danger  that  the  prop- 
erty will  be  seized  by  creditors,  and  we  think  that  no  equi- 
table power  to  decree  a  dissolution  and  the  appointment  of  a 
receiver  is  shown. 

A  motion  to  strike  appellant's  reply  argument  has  been 
submitted  with  the  case,  but  we  find  no  occasion  to  deny  our- 
selves the  advantage  of  any  light  afforded  by  such  reply.. 
8  Appial-  Appellee,  having  the  burden,  and  being  there- 

argiment:         {qjq  entitled  to  opcu  and  close  the  argument 
reply.  under  the  provisions  of  rule  44  relating  to 

trial  de  novo,  notified  appellant  in  due  time  as  provided  by 
that  section  that  he  waived  the  opening.  Thereupon  appel- 
lant filed  his  argument.  Appellee  argued  in  response  and 
appellant  replied  in  such  time  that  appellee,  if  he  had  seen 
fit,  might  have  called  attention  in  print  to  any  errors  or  new 
matter  in  appellant's  reply  and  had  such  printed  matter 
served  without  delaying  the  submission  of  the  case.  It  is 
not  claimed  that  there  is  anything  in  the  reply  which  would 
not  be  proper  in  a  closing  argument,  but  only  that  appellant 
does  not  have  the  right  to  close.  It  is  true  that  the  rule  does 
not  expressly  provide  for  a  reply  in  such  cases;  nor  could 
it  very  well  do  so.  The  appellant  might  delay  filing  his 
argument  to  so  late  a  date  that  his  insistance  on  the  right  to 
reply  if  given  would  result  in  postponing  the  submission. 
On  the  other  hand,  the  rule  does  not  prohibit  reply,  and 
we  do  not  see  any  occasion  for  so  interpreting  our  rules  that 
the  appellee,  having  the  burden  in  the  case,  may  throw  upon 
appellant  the  burden  of  the  opening  without  the  privilege  of 
the  close.     The  argument  of  appellee  was  not  a  mere  reply, 
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but  a  full  argument  such  as  he  mi^t  properly  have  filed  as 
an  opening  argument.  Under  such  circumstances,  we  de- 
cline to  strike  a  proper  reply  filed  by  appellant  in  such  time 
as  not  to  interfere  with  the  submission  of  the  case  on  the  date 
fixed  therefor.  The  motion  is  overruled.  The  decree  is 
reversed. 


Oebon  Lihn,  Appellant,  v.  Chicago  Gkill  Compaky. 

Evidence:    scope  of  cross-examination.    In  a  suit  for  the  value  of 

1  personal  services,  the  plaintiff  having  testified  in  chief  that  there 
was  no  agreement  as  to  his  compensation,  it  was  competent  to 
show  on  cross-examination  a  state  of  facts  tending  to  contradict  his 
direct  testimony. 

Corporations:     employment  contract:     acquiescence.     Where  the 

2  officers  of  a  corporation,  with  full  knowledge  of  an  arrangement 
previously  made  with  plaintiff  to  manage  the  corporation  business, 
acquiesce  therein  and  permit  him  to  enter  upon  the  employ- 
ment on  the  basis  proposed,  the  arrangement  becomes  conclu- 
sive on  both  parties. 

Evidence:    scope  op  re-examination.    Where  matters  are  for  the  first 

3  time  developed  on  cross-examination  and  the  answers,  having 
reference  to  certain  conversations,  were  in  the  nature  of  infer- 
ences or  conclusions,  the  right  on  re-examination  to  have  the  con- 
versations detailed  should  not  be  denied,  to  the  end  that  the  court 
and  jury  may  draw  the  conclusion  therefrom  rather  than  the 
witness. 

Submission  of  issues.    Where  the  evidence  in  a  suit  for  services  and 

4  money  advanced  tended  to  show  that  the  money  plaintiff  had  drawn 
was  for  his  living  expenses  exclusive  of  compensation,  and  that 
he  had  in  fact  advanced  money  to  his  employer,  it  was  error  not 
to  submit  his  claim -of  recovery  to  the  jury. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  MoHsntbt, 

Judge. 

Satuedat,  Apbil  11,  1908. 

Action  for  the  value  of  services  rendered  as  manager 
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of  the  defendant  corporation.  Verdict  was  directed  for  the 
defendant,  and  judgment  entered  accordingly.  The  plain- 
tiff appeals. —  Reversed. 

Carr,  Hewitt,  Parker  &  Wright,  for  appellant 

Clark  &  By  era,  for  appellee. 

Ladd,  C.  J. —  The  plaintiff  acted  as  general  manager 
of  the  business  of  the  defendant  (operating  a  restaurant), 
continuing  in  that  capacity  from  April  2,  1904,  till  August 
21,  1905,  and  prays  compensation,  at  the  rate  of  $200  per 
month.  The  petition  admitted  the  receipt  of  $1,106.53,  and 
alleged  the  advancement  of  $748.77  to  the  company.  The 
defendant  first  denied  generally  the  allegations  of  the  peti- 
tion, and  then  admitted  the  employment  of  plaintiff,  but 
averred  that  this  was  at  the  agreed  price  of  $50  per  month ; 
that  he  had  worked  but  fifteen  months  and  twenty-one  days ; 
that  he  had  withdrawn  from  the  company's  funds  $2,118, 
and  demanded  judgment  for  a  balance  of  $1,333.  All  of  this 
was  denied.  So  that  the  employment  was  admitted,  and  the 
only  issues  were  (1)  whether  this  was  at  the  agreed  price  of 
$50  per  month  or  without  compensation  being  fixed;  (2)  if 
the  latter,  what  was  the  reasonable  value  of  the  services  ren- 
dered; (3)  had  he  advanced  money  to  the  company,  and,  if 
so,  how  much ;  and  (4)  how  much  had  he  withdrawn  from 
the  company.  The  last  two  issues  concerning  the  rulings 
relating  to  which,  save  in  directing  a  verdict,  there  is  no 
controversy,  may  be  eliminated.  The  others  should  be  borne 
in  mind  in  passing  on  the  court's  rulings  on  the  admissibility 
of  evidence. 

The  plaintiff  testified  that  no  salary  was  agreed  upon, 
1  EviDiiici'         ^^^  *^**  ^^®  services  were  reasonably  worth 
J52St^Lm-       ^200  per  month.     On  cross-examination  no 
iMtion.  inquiry  was  made  with  reference  to  any  agree- 

ment with  the  company  or  its  ofScers  concerning  his  compen- 
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sation,  but,  over  objections  as  not  cross-examination,  irrele- 
vant, and  immaterial,  he  was  permitted  to  testify,  in  sub- 
stance, that  he  organized  the  company  for  the  purpose  of  buy- 
ing out  the  restaurant  and  its  business ;  that  he  arranged  with 
the  several  subscribers  for  stock,  except  Spreng,  from  whom 
the  purchase  was  made,  that  they  should  advance  $300  each, 
and  the  company  should  issue  stock  for  that  face  value  to 
each,  and  each  should  receive  and  hold  the  stock  as  collateral 
security  for  the  loan  of  that  amo.unt  to  him;  that  the  stock 
should  be  retired  with  the  profits  of  the  business,  and,  when 
this  was  accomplished,  he  should  own  the  property,  and  that 
this,  with  his  living,  should  be  his  compensation;  that  the 
talk  that  he  was  to  have  his  living  was  prior  to  and  at  the 
time  of  the  organization,  and  that  upon  this  basis  he  took 
charge  of  the  property  and  managed  the  business.  The  evi- 
dence was  material  and  relevant  to  the  issue,  as  it  tended  to 
contradict  the  evidence  in  chief  that  there  had  been  no  un- 
derstanding as  to  compensation  for  plaintiff's  services,  and 
we  think  it  was  elicited  on  proper  cross-examination.  The 
direct  evidence  was  confined  to  a  denial  that  there  had  been 
any  agreement  concerning  the  compensation  plaintiff  was  to 
receive,  so  that  it  was  proper  to  bring  out  on  cross-examina- 
tion any  facts  and  circumstances  bearing  upon  any  under- 
standing between  the  parties  with  reference  to  what  he  was 
to  be  paid  for  his  services.  Even  though  it  developed  that 
the  arrangement  was  different  than  averred  in  the  answer, 
such  evidence  tended  to  sustain  the  general  denial,  and,  as 
it  was  contradictory  of  that  given  in  chief,  was  admissible. 
The  matters  disclosed  tended  to  contradict  the  prima  facie 
case  made  out  on  the  direct  examination  of  the  witness,  and, 
for  this  reason,  the  court  rightly  permitted  the  cross-examina- 
tion. Novotny  v.  DmfoHh,  9  S.  D.  301  (68  K  W.  749) ; 
Reese  v.  Bell,  138  Cal.  285  (71  Pac.  87) ;  State  v.  Htbner, 
115  Iowa,  48;  Ferguson  v.  Rutherford,  7  Nev,  385. 

Appellant   suggests   that   the   conversations   were   not 
binding  on  the  company.     Possibly  the  company  could  have 
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declined  to  carry  out  the  arrangement    plaintiff  had  made 

with  every  shareholder  to  induce  him  to  be- 

SiuSct:*"*      come  such,  but  the  record  shows  that  it  did 

acquiescence,     jj^^.  ^^  g^^  y^^^  rather,  with  full  knowledge  on 

the  part;  of  its  officers,  acquiesced  in  that  arrangement  by 
permitting  plaintiff  to  enter  upon  his  employment  and  man- 
age the  a&irs  of  the  company  on  the  basis  he  had  proposed. 
According' to  the  witness,  this  talk  was  had  not  only  prior 
to,  but  at  the  time  of,  the  organization  of  the  company.  But 
one  shareholder  then  was  present.  Plaintiff  was  there  with 
the  proxies  of  mil  the  others,  and  the  two  elected  the  officers, 
including  plaintiff,  as  secretary  and  general  manager,  and, 
on  cross-examination,  he  testified  to  having  then  said  to  the 
one  shareholder  present  what  he  had  to  the  others  concerning 
his  compensation,  and  that  he  took  charge  of  the  business  on 
that  basis  and  managed  it  as  his  own.  This  testimony,  in 
the  light  of  his  obligation  as  promoter  of  the  company  to  act 
in  entire  good  faith  not  only  toward  it,  but  the  subscribers 
as  well  {Hinhley  v.  Sac  Oil  &  Pipe  Line  Co.,  132  Iowa, 
396),  leaves  no  doubt  as  to  the  nature  of  his  employment 
and  the  compensation  he  was  to  receive. 

II.  On  re-examinaticm,  counsel  for  plaintiff  asked 
him  with  which  of  the  def  ei^ants  he  had  a  conversation ;  to 
state  what  the  conversation  was;  whether  the  conversation 

was  before  or  after  the  company  was  organ- 
sc^onfe.       ized;  and  to  state^the  conversation  had  about 

taking  stock.  To  each  of  these  questions  the 
objection  that  the  witness  had  already  testified,  and  that  he 
ought  not  be  permitted  to  change  his  unequivocal  statements, 
was  sustained.  Counsel  suggested  to  the  court  that  he  de- 
sired to  show  what  conversations  had  taken  place,  and  that, 
if  the  witness  were  allowed  to  relate  the  same,  he  would  tes- 
tify, in  effect,  that  he  had  asked  the  subscribers  to  take  stock, 
and  had  said  that  he  would  pay  ten  per  cent,  interest  until 
there  was  no  lien  of  any  kind.  The  court  responded  that  he 
had  testified  that  the  stock  was  issued  to  the  subscribers  on 
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the  understanding  that  it  was  security  for  money  loaned,  and 
that  he  was  to  take  it  up,  and  that  there  was  nothing  in  his 
answers  in  the  nature  of  opinions  or  conclusions  of  either 
law  or  fact  Thereupon  counsel  for  plaintiff  insisted  that 
the  witness  did  not  understand,  and  that  whether  the  trans- 
actions constituted  a  loan  was  to  be  determined  from  the  con- 
versations had.  Coimsel  then  asked  whether  there  was  any- 
thing said  between  him  and  any  of  the  subscribers  as  to 
whether  his  living  should  be  in  full  for  his  services ;  whether 
there  was  any  arrangement  as  to  the  compensation  to  be  re- 
ceived if  the  parties  did  not  retain  the  stock,  and  refused  to 
transfer  it  to  him ;  and  as  to  whether  there  was  any  conver- 
sation with  any  of  the  directors  or  with  the  board  of  direc- 
tors after  the  organization  had  been  completed.  Objections 
were  sustained  as  before.  The  rulings  were  too  narrow. 
The  answers  on  cross-examination  were  in  the  nature  of  in- 
ferences or  conclusions,  as  that  the  money  had  been  advanced 
by  the  subscribers  as  a  loan,  and  the  stock  was  to  be  issued 
as  collateral  security.  This  had  been  brought  out  for  the 
first  time  on  cross-examination,  and  counsel  for  plaintiff  had 
the  right  to  insist  upon  re-examination  that  the  conversations 
be  given  to  the  end  that  the  court  and  jury,  rather  than  the 
witness,  might  determine  whether  the  arrangement  amounted 
to  a  mere  loan,  and  he  was  merely  managing  his  own  busi- 
ness, and  was  to  receive  no  pay  from  the  corporation,  or 
whether  these  were  inducements  or  propositions  only  held 
out  to  the  subscribers,  and  expressive  only  of  what  he  be- 
lieved could  be  accomplished,  and  that  he  mentioned  that  he 
would  have  to  have  his  living  out  of  the  business  without 
agreeing  upon  that  as  his  compensation,  as  his  counsel  in- 
sisted the  testimony,  if  allowed,  would  disclose.  No  reason 
appears  for  inferring  a  purpose  to  "  change  his  unequivocal 
answers,"  but  rather  to  state  what  was  said  in  order  to  ascer- 
tain whether  these  were  well  founded.  The  court  wred  in 
sustaining  the  objections  and  thereby  refusing  to  i^low  any 
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re-examination  on  matters  brought  out  for  the  first  time  on 
cross-examination. 

III.  The  answer  did  not  allege  that  the  plaintiff  was 
owner  of  the  property  purchased,  nor  that  the  money  alleged 
to  have  been  taken  by  him  was  in  payment  of  property  for 
4.  SuBMitsiox  himself.  The  evidence  on  the  part  of  plain- 
o»  mums.  ^j£f  tended  to  prove  that  the  money  withdrawn 
from  the  company  had  been  used  for  living  expenses,  and, 
besides  this,  that  plaintiff  had  advanced  over  $700  for  the 
benefit  of  the  company.  It  was  error  not  to  submit  to  the 
jury  his  claim  of  recovery  therefor. —  Reversed. 


Susan  E.  Kelly,  as  Administratrix  of  the  Estate  of  John 
W.  Kelly,  deceased,  Appellee,  v.  The  Chicago  Kock 
Island  and  Pacific  Railway  Company,  Appellant 

Evidence:    judioal  record:    admissibujty  op  entire  record.    A  rail- 

1  way  company  having  pleaded  an  alleged  settlement  for  the  death 
of  an  employe  with  the  administratrix  of  the  deceased's  estate,  and 
o£Fered  in  evidence  so  much  of  the  court  records  as  related  to  an 
approval  of  the  settlement,  the  plaintiff  was  entitled  to  offer  the 
balance  of  the  record  relating  to  the  disapproval  of  the  settlement 
and  the  approval  of  a  subsequent  report,  in  which  she  alleged  that 
the  settlement  was  procured  by  the  fraud  of  defendant's  agents; 
and  the  same  was  not  subject  to  the  objection  that  it  was  a  self- 
serving  declaration,  or  that  a  judicial  record  is  not  admissible  as 
against  one  who  was  not  a  party  thereto. 

Instructions:    marshaung  the  evu>ence.    An  instruction  which  cor- 

2  rectly  states  the  rule  of  law  applicable  and  pertinent  to  the  matter 
to  be  determined  is  sufficient;  it  should  not  attempt  to  marshal  the 
evidence  or  by  special  mention  to  give  undue  prominence  to  any 
particular  phase  of  the  evidence,  except  possibly  in  the  case  of 
some  unfair  argument  or  other  unusual  circumstance  suggesting 
prejudice. 

Railways:    personal  injury:    release  prom  liability:    fraud.    A 

3  settlement  and  release  from  liability  obtained  from  one,  who,  by 
reason  of  inexperience,  bodily  or  mental  infirmity,  or  from  a  lack 
of  independent  counsel  is  not  upon  an  equal  footing  will  be  scru- 
tinized by  the  courts  with  care,  and  when  so  obtained  is  void.    In 

Vol.  138  lA.— 18 
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the  instant  case  the  manner  of  procuring  the  release  from  liability 
of  a  railway  company  for  the  death  of  an  employe  is  held  to 
authorize  a  finding  of  fraud. 

Same:    res- judicata.    Approval  by  the  court  of  an  administrator's  set- 
4    tlement  for  the  negligent  death  of  his  intestate,  when  the  settle- 
ment was  fraudulently  procured,  is  not  an  adjudication  of  the 
question  of  damages  and  will  not  preclude  the  administrator,  in  a 
subsequent  action  for  the  death,  from  relying  upon  the  fraud. 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Thubsday,  Januaey  16,  1908. 

Rbheabing  Denibd,  Monday,  Apbil  13,  1908. 

Action  at  law  to  recover  damages  for  the  death  of  the 
plaintifPs  intestate.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. —  Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  and  Orimm,  T^ewin  & 
Moffit,  for  appellant. 

Barnes  &  Chamberlain  and  Jamison  &  Smith,  for  ap- 
pellee. 

Weavbb,  J. —  John  W.  Kelly,  a  brakeman  in  the  em- 
ploy of  the  defendant  company,  was  killed  while  in  the  line 
of  his  duty  in  such  service  by  the  explosion  of  a  locomotive 
boiler.  He  left  no  will  and  no  children,  and  his  estate  de- 
scended in  equal  shares  to  his  wife  and  mother.  The  widow, 
having  been  appointed  administratrix  of  his  estate,  brings 
this  action,  alleging  that  her  husband's  death  was  chargeable 
to  the  negligence  of  the  defendant,  and  demanding  a  recovery 
of  damages  in  the  sum  of  $10,000.  She  further  alleges  that 
within  a  very  short  time  after  her  husband's  death,  and  while 
she  was  still  suffering  great  mental  and  nervous  depression 
and  weakness  by  reason  of  her  sudden  and  great  affliction, 
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and  in  consequent  unfit  condition  to  transact  business,  she 
was  approached  by  defendant's  claim  agent,  one  Albright, 
who  represented  that  he  would  pay  her  $3,000  in  settlement 
of  her  own  claim  for  the  death  of  her  husband,  and,  in  addi- 
tion thereto,  would  settle  with  the  mother  of  the  deceased, 
leaving  the  plaintiff  to  have  and  hold  as  her  own  said  sum  of 
$3,000,  and  that  she,  believing  and  relying  upon  said  repre- 
sentations and  promises,  accepted  the  offer.  She  further 
says  that,  upon  expressing  her  willingness  to  settle  upon  the 
terms  proposed,  the  claim  agent,  taking  advantage  of  her 
weakness  and  unfitness  for  business,  presented  a  receipt  or 
voucher,  which  she  signed,  believing  it  to  be  a  receipt  in  ac- 
cordance with  the  proposed  terms  of  settlement,  but,  as  she 
.now  learns,  it  purports  to  be  a  receipt  in  full  by  her  as  ad- 
ministratrix of  her  husband's  estate,  and  that  defendant  and 
its  agents  have  neglected  and  failed  to  settle  with  the  mother 
of  the  deceased,  or  to  pay  her  anything  upon  her  claim  for 
the  death  of  her  son.  She -therefore  avers  that  said  settle- 
ment and  receipt  were  obtained  by  fraud,  and  are  of  no  va- 
lidity. The  defendant  admits  the  death  of  the  said  John 
W.  Kelly  by  accident  while  in  its  service,  and  alleges  full 
settlement  on  accoimt  thereof  with  plaintiff  as  administra- 
trix of  his  estate,  the  approval  of  such  settlement  by  the  dis- 
trict court  where  the  administration  was  pending,  and  the 
acceptance  by  plaintiff  of  the  sum  of  $3,000  in  f]ill  of  all 
claims  on  account  of  the  death  of  the  intestate.  It  denies 
being  in  any  manner  negligent  with  respect  to  said  accident, 
and  denies  all  allegations  of  fraud  and  imposition  in  the  pro- 
curement of  the  alleged  settlement.  The  jury  having  re- 
turned a  verdict  in  plaintiff's  favor  for  $3,000,  judgment 
was  entered  thereon,  and  defendant  appeals. 

I.     As  already  stated,  the  defendant  in  its  answer  sets 

^'  f^SSif*'         ^P    ^^   allied    written    stipulation   of   set- 

^S^i^bnity      tlement  with   the  plaintiff  and   her  receipt 

ri^L^  of  $3,000  in  dischai^e  of  all  claims  against 

the  defendant     On  the  trial,  plaintiff  having  given  testimony 
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on  her  own  behalf  tending  to  show  that  the  settlement  and  re- 
ceipt, were  obtained  by  fraud  and  deception,  defend- 
ant's counsel  in  cross-examination  called  her  attention  to 
the  voucher  or  receipt  which  she  had  signed,  to  the  order  of 
the  court  approving  the  settlement,  and  to  a  report  to  the 
court  purporting  to  have  been  filed  by  her  containing  matter 
apparently  recognizing  the  validity  of  said  settlement. 
Thereafter  the  plaintiff  introduced  in  evidence  over  the  de- 
fendant's obje<»tion  the  record  of  an  order  by  the  district 
court  disapproving  said  report,  and  approving  a  substituted 
report,  in  which  she  alleged  that  said  former  report  and  the 
application  for  approval  of  the  alleged  settlement  had  been 
made  by  the  agents  and  attorneys  for  the  railway  company, 
who  procured  her,  signature  thereto  without  her  understand- , 
ing  the  true  nature  and  effect  thereof.  Error  is  assigned 
upon  the  admission  of  these  papers  and  records  in  evidence. 
The  objection  is  grounded  upon  the  general  rule,  which  ex- 
cludes self-serving  declarations  of  a  party,  and  that  records 
of  judicial  proceedings  are  not  admissible  as  against  one  who 
was  not  a  party  thereto.  The  -  soundness  of  these  general 
propositions  cannot  be  disputed,  but  their  applicability  to  the 
present  case  is  not  apparent.  The  defendant  having  pleaded 
and  put  in  evidence  the  alleged  settlement  and  its  approval 
by  the  court,  together  with  so  much  of  the  probate  record  as 
had  any  tendency  to  support  its  defense,  we  think  that,  upon 
very  familiar  principles,  it  was  the  right  of  the  plaintiff  to 
offer  the  remainder  of  the  same  record.  Moreover,  defend- 
ant was  claiming  that  the  approval  of  the  settlement  had 
the  effect  of  a  prior  adjudication  of  rights  involved  in  this 
action,  and  in  our  judgment  the  entire  record  affecting  the 
claim  in  suit  was  material  evidence  for  the  consideration  of 
the  jury. 

II.     Upon  the  measure  of  plaintiff's  damages,  if  found 
2.  iKOTUCTioMs:    entitled  to  recover,  the  trial  court  charged  the 

marshalling  '  *=* 

the  evidence.      j^LTj  Substantially  in  the  language  approved 
by  this  court  in  Lowe  v.   Railroad  Co.,   89   Iowa,   433. 
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Counsel  for  appellant  concede  the  correctness  of  the  instruc- 
tions; but  assign  error  on  the  court^s  refusal  of  the  request 
for  an  additional  instruction  framed  in  part  after  the  man- 
ner approved  in  Spaulding  v.  Railroad  Co.,  98  Iowa,  219,  to 
the  effect  that  in  estimating  the  damages  to  the  decedent's 
estate  the  jury  should  allow  nothing  for  his  pain  and  suffer- 
ing or  by  way  of  exemplary  damages,  but  should  take  into 
consideration  his  age  at  the  time  of  his  death,  his  ability,  if 
any,  to  earn  money,  his  expenditures,  his  accumulation  of 
property  and  other  circumstances  affording  any  aid  in  estab- 
lishing the  present  value  of  his  life  to  his  estate.  The  in- 
struction asked  could  properly  have  been  given,  but  we  are 
not  prepared  to  hold  that  its  refusal  under  the  circumstances 
of  the  case  constitutes  prejudicial  error.  The  court  did  very 
fairly  and  fully  give  to  the  jury  the  general  rule  that  the  loss 
or  damage  which  plaintiff  was  entitled  to  recover,  if  the  is- 
sues were  found  in  her  favor,  was  the  loss  or  damage  occa- 
sioned to  the  estate  of  the  decedent  by  his  premature  death, 
taking  into  consideration  his  age,  health,  occupation,  earn- 
ings, his  ability  to  earn,  and  other  matters  in  evidence  tend- 
ing to  show  the  extent  of  such  loss,  and  that,  in  arriving  at 
such  result,  consideration  should  be  given  to  the  fact  that 
the  sum  allowed  was  to  be  paid  at  once,  and  not  at  the  end 
of  the  deceased's  expectancy  of  life.  The  requested  instruc- 
tion added  essentially  nothing  to  this  rule,  except  to  direct 
the  attention  of  the  jury  to  certain  features  of  the  evidence 
bearing  upon  the  question  of  damages.  It  is  not  often  prac- 
ticable, and  still  less  often  advisable,  for  the  trial  court  in 
framing  its  instructions  to  make  specific  mention  of  the  items 
of  evidence  bearing  upon  any  given  issue.  The  oflBce  of  an 
instruction  is  to  state  the  rule  of  law  applicable  and  perti- 
nent to  the  matter  to  be  determined,  and  not  to  marshal  the 
evidence,  or  by  special  mention  to  give  undue  prominence  to 
any  particular  phase  or  feature  of  the  fact  case-made  by  either 
party  to  the  controversy.  Nor  can  the  court  be  expected  to 
give  express  or  special  warning  against  every  possible  mis- 
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take  or  misapprehension  into  which  the  jury  may  fall  in  the 
discharge  of  its  functions.  Something  must  be  left  to  the 
intelligent  apprehension  and  application  by  the  jurors  ihenj- 
selves  of  the  general  rules  stated  in  the  court's  instructions. 
It  may,  and  does  occasionally,  happen  that  some  unfairness 
in  argument  of  counsel  or  some  other  circumstance  out  of  the 
ordinary  arising  in  the  course  of  the  trial  suggests  to  the 
court  the  propriety  of  guarding  against  prejudice  therefrom 
to  either  party  by  an  instruction  covering  the  specific  matter 
thus  imported  into  the  case.  When  and  to  what  extent  in- 
struction of  this  nature  shall  be  given  rests  very  largely  in 
the  sound  and  impartial  discretfon  of  the  court.  The  charge 
given  in  the  present  case  announces  the  correct  rule  in  terms 
which  in  essence  and  effect  cover  the  thought  of  the  requested 
instruction  in  all  its  essential  features;  and  we  see  nothing 
in  the.  record  to  indicate  possible  prejudice  to  appellant  in 
the  refusal  of  the  more  specific  and  detailed  direction. 

III.*  While  not  yielding  the  other  points  mentioned, 
counsel  for  appellant  very  properly  say  that  "  the  principal 
question  in  this  case  is  whether  the  plaintiff  and  defendant 
8.  Railways:         had  made  a  Valid  settlement  of  the  case  or  ac- 

personal 

iSM?roJr       *^^^  ^^  controversy.'*     To  that  question  we 
fraud!^*  ^^^  t^i^  ^^^  attention.     There  was  evidence 

from  which  the  jury  could  find  the  truth  of  the  following 
state  of  facts:  Within  a  very  few  days  after  the  accident, 
Albright,  the  railway  company's  claim  agent,  called  on  the 
widow  for  the  purpose  of  procuring  a  settlement  of  the  com- 
pany's alleged  liability  for  the  death  of  her  husband.  In 
furtherance  of  that  purpose,  he  dissuaded  her  from  seeking 
the  advice  of  counsel,  and  told  her  that,  if  she  did  so,  she 
would  be  robbed,  and  directed  or  took  her  to  the  oflSce  of  the 
attorneys  for  the  railway  company  at  Cedar  Rapids,  where 
an  application  was  prepared  for  her  appointment  as  admin- 
istratrix and  such  appointment  secured.  At  the  outset  Al- 
bright offered  plaintiff  $2,600,  which  offer,  after  several  in- 
terviews, he  raised  to  $3,000.     Meanwhile  plaintiff  had  been 


Digitized  by 


Google 


AprU  1908]         Ktct.t.y  v.  Railway  Cck  279 

informed  that,  under  the  statute^  she  would  succeed  to  but 
one-half  of  her  husband's  estate)  and  that  his  mother  would 
be  entitled  to  the  other  half.  On  being  again  approached 
for  a  settlement,  she  told  Albright  that  she  would  not  take 
$3,000  if  she  had  to  divide  with  her  mother-in-law,  and  he 
assured  her  that  the  sum  offered  was  for  herself  alone,  and 
that  he  would  see  the  mother  and  settle  with  her  personally. 
Believing  this  promise  and  representation,  plaintiff  accepted 
the  offer.  During  the  period  covered  by  these  negotiations 
plaintiff  was  suffering  much  in  mind  from  her  affliction,  and 
was  more  or  less  broken  physically.  In  signing  a  receipt 
for  the  money  paid  her  she  did  not  know  or  understand  that 
she  was  executing  it  as  administratrix,  but  supposed  it  to  be 
a  release  or  discharge  of  her  individual  claim.  Her  eyes 
being  swollen,  and  being  sick  and  nervous,  plaintiff  could  not 
read  the  paper,  but  was  assured  by  Albright  that  it  accorded 
in  all  respects  with  their  agreement.  The  receipt  "having 
been  obtained,  a  report  was  made  to  the  district  court  which 
was  then  in  session,  and  an  order  of  approval  secured;  this 
service  being  performed  by  the  attorneys  for  the  company. 
Another  report  prepared  by  the  same  attorneys,  and,  recog- 
nizing the  validity  of  the  settlement  with  the  company,  was 
filed  at  a  later  date  in  the  probate  proceedings,  and  was  sub- 
sequently disapproved  by  the  court  and  withdrawn  by  the 
plaintiff.  It  was  not  until  after  the  filing  of  this  last-men- 
tioned report  that  plaintiff  discovered  the  scope  and  effect 
of  the  settlement  which  had  been  made,  and  of  the  proceedings 
which  had  been  had  with  reference  thereto,  when  she  at  once 
repudiated  the  transaction.  Many  of  the  matters  which  we 
have  here  stated  are  without  substantial  dispute ;  while  others 
are  vigorously  denied. 

Upon  the  method  employed  by  Albright  to  secure  the 
alleged  settlement,  his  own  testimony  as  a  witness  affords  the 
best  possible  characterization.     He  says: 

I  knew  that  Mr.  Kelley  had  been  killed  in  the  explosion 
of  the  engine,  the  blowing  up  of  which  I  had  investigated, 
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and  in  my  judgment  it  was  a  claim  that  ought  to  be  adjusted. 
In  a  general  way,  I  had  investigated  and  faiew  of  the  condi- 
tion and  circumstances  by  which  he  had  lost  his  life  before 
I  advised  Mrs.  Kelley  to  go  to  the  company's  attorneys.  And 
it  looked  to  me  that  it  was  a  case  where  it  was  the  proper 
thing  for  me  to  do  as  adjuster  to  adjust  the  claim. 
When  Mrs.  Kelley  came  to  me,  and  wanted  his  watch  and 
wages  and  such  things,  I  suggested  to  her  that  she  would  have 
to  have  an  administratrix,  and  that  I  would  take  her  up  and 
introduce  her  to  the  company's  attorneys,  and  they  could  at- 
tend to  the  business  as  well  as  any  other  attorneys.  She  did 
not  ask  me  to  recommend  her  to  any  attorneys.  I  did  that  of 
my  own  motion.  Yes;  I  had  an  object  in  recommending  the 
company's  attorneys.  I  thought  that  she  would  be  in  good 
hands.  I  was  interested  as  to  her  going  to  see  lawyers,  and 
was  interested  in  keeping  her  out  of  the  hands  of  lawyers. 
And  it  was  my  intention  not  to  allow  her  to  consult  any  law- 
yers, except  the  company's,  if  I  could  avoid  it,  until  after  I 
had  brought  about  this  settlement. 

With  this  illuminating  admission  in  evidence,  it  is  not 
at  all  strange  that  the  jury  should  believe  the  story  of  the 
plaintiff  concerning  the  imposition  alleged  to  have  been  prac- 
ticed upon  her  by  the  appellant's  agent,  and  we  have  no  in- 
clination to  disturb  their  finding  in  that  respect  While  it 
is  and  should  always  be  the  policy  of  the  courts  to  encour- 
age the  amicable  settlement  of  all  controversies,  it  is  even 
more  a  matter  of  good  policy  and  good  morals  to  stamp  the 
law's  disapproval  upon  settlements  which  bear  the  taint  of 
fraud  and  undue  advantage.  Coles  v.  Railroad  Co.,  124 
Iowa,  48 ;  Rauen  v.  Insurance  Co.,  129  Iowa,  725 ;  Bussian 
V.  Railvmy  Co.,  56  Wis.  325  (14  K  W.  452)  ;  Bliss  v.  Rail- 
road  Co.,  160  Mass.  447  (36  K  E.  65,  39  Am.  St  Eep. 
504) ;  Railroad  Co.  v.  Lewis,  109  HI.  120 ;  Mullen  v.  Rail- 
road Co.,  127  Mass.  86  (34  Am.  Rep.  349) ;  EagU  Packet 
Co.  V.  De  Friez,  94  111.  598  (34  Am.  Rep.  245) ;  Peterson 
V.  Railroad  Co.,  38  Minn.  511  (39  K  W.  485) ;  Stone  v. 
Railroad  Co.,  66  Mich.  76  (33  N.  W.  24) ;  McLean  v.  In- 
surance Co.,  100  Ind.  127  (50  Am.  Rep.  779) ;  Lusted  v. 
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Railroad  Oo.,  71  Wis.  891  (36  N.  W.  857) ;  Schvltz  v.  Railr 
road  Co.,  44  Wis.  638;  Watkins  v.  Brant,  46  Wis.  419  (1 
N.  W.  82) ;  Railroad  Co.  v.  Doyle,  18  Kan.  58 ;  Sheanon  v. 
Insurance  Co.,  83  Wis.  507  (53  N.  W.  878) ;  Flummerfelt 
V.  Flummerfelt,  51  N.  J.  Eq.  432  (26  Atl.  857) ;  Troxall 
V.  Silverthom,  45  N.  J.  Eq.  320  (12  Atl.  614) ;  Lord  v.  As- 
sociation, 89  Wis.  19  (61  N.  W.  293,  26  L  R.  A.  741,  46 
Am.  St  Rep.  815) ;  Railroad  Co.  v.  Fowler,  201  111.  152  (66 
N.  E.  894,  94  Am.  St.  Rep.  158)  ;  Oirard  v.  Car  Wheel  Co., 
123  Mo.  858  (27  S.  W.  648,  25  L.  R.  A.  514,  45  Am.  St. 
Rep.  556) ;  Railroad  Co.  v.  Harris  (Tex.  Civ.  App)  65  S. 
W.  885;  Railroad  Co.  v.  Brovm  (Tex.  Civ.  App.)  69  S.  W. 
661;  UgJU  Co.  v.  Rombold,  68  Neb.  54  (93  N.  W.  966); 
Railroad  v.  Oreen  (C.  C),  114  Fed.  676 ;  Davenport  v.  Lumr 
her  Co.,  112  La.  943  (36  South.  812) ;  Clayton  v.  Traction 
Co.,  204  Pa.  536  (54  Atl.  332)  ;  Railroad  Co.  v.  Harris,  12  C. 
0.  A.  598  (63  Fed.  800)  ;  Railroad  Co.  v.  Phillips,  13  C.  C. 
A.  315  (66  Fed.  35) ;  Butler  v.  Railroad  Co.,  88  Ga.  594 
(15  S.  E.  668) ;  Albrecht  v.  Railroad  Co.,  94  Wis.  403  (69 
N.  W.  63) ;  Railroad  Co.  v.  Harris,  158  U.  S.  326  (15  Sup. 
Ot.  843,  39  L.  Ed.  1003) ;  Vautrain  v.  Railroad  Co.,  8  Mo. 
App.  538;  Railroad  Co.  v.  Uhter,  212  IlL  174  (72  N.  E. 
195);  Coal  Co.  v.  Buzis,  213  HL  341  (72  N.  E.  1060). 
Many  of  the  foregoing  cases  are  quite  parallel  in  facts 
with  the  case  at  bar,  and  all  of  them  emphasize  and  enforce 
the  proposition  that  a  compromise  or  release  of  a  right  of  ac- 
tion obtained  by  misrepresentation,  undue  influence,  or  fraud 
will  be  held  for  naught,  and  a  settlement  obtained  from  one 
who,  by  reason  of  inexperience  or  weakness  of  body  or  mind, 
or  of  lack  of  independent  counsel  and  advice,  is  not  in  condi- 
tion to  deal  on  equal  terms  with  the  party  seeking  the  re- 
lease, will  be  scrutinized  with  jealous  care,  and  any  contract 
or  agreement  thus  unfairly  obtained  will  be  unhesitatingly 
avoided.  The  conduct  of  the  claim  agent  in  the  present  case 
by  persuading  plaintiff  of  his  desire  to  serve  her  interests,  in 
exciting  in  her  mind  distrust  of  independent  legal  advice. 
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and  actively  maneuvering  to  keep  her  from  consulting  other 
counsel,  in  introducing  her  to  the  counsel  of  the  railway  com- 
pany, and  in  kindly  taking  charge  of  the  matter  of  her  ap- 
pointment as  administratrix,  and  in  other  methods  impress- 
ing her  with  his  spirit  of  philanthropic  disinterestedness,  was 
well  calculated  to  disarm  the  suspicions  of  an  inexperienced 
woman  still  suflFering  from  the  shock  of  her  recent  bereave- 
ment, and  bring  her  to  a  frame  of  mind  in  which  he  could 
obtain  from  her  a  settlement  favorable  to  his  employer.  If, 
under  such  circumstances,  he  made  use  of  the  advantage  thus 
shrewdly  obtained  to  deceive  the  plaintiff  as  to  the  true  na- 
ture of  the  settlement  she  was  making  and  of  the  paper  she 
was  being  asked  to  execute— -and  of  this  there  was  ample 
evidence  to  carry  the  question  to  the  jury  —  a  defense  based 
upon  such  settlement  cannot  avail  to  defeat  her  recovery  in 
this  action. 

IV.  It  is  argued,  however,  that  the  approval  by  the 
court  of  the  alleged  settlement  constitutes  an  adjudication 
between  plaintiff  and  defendant,  and  therefore  the  question 
4.  Sams:  ^^  fraud  cauuot  be  considered  in  this  proceed- 

res  judicata,  jj^g^  jj^  ^^^j.  judgment  the  proposition  is  un- 
tenable. There  was  no  action  pending  to  which  these  per- 
sons were  parties.  No  issue  of  law  or  fact  had  been  joined 
between  them  upon  which  the  court  undertook  to  pass.  The 
order  of  approval  was  in  no  sense  of  the  word  a  judgment 
for  a  recovery  of  damages.  At  common  law  an  administra- 
tor had  an  undoubted  right  to  compromise  claims  in  favor  of 
the  estate  upon  which  he  was  administering.*  Our  statute 
does  not  take  away  that  right,  but  the  administrator  is  an 
oflScer  or  trustee  under  the  direction  of  the  court  and  his  acts 
are  ordinarily  subject  to  its  approval.  The  chief  oflSce  of 
the  approval  of  a  compromise  or  settlement  is  the  protection 
of  the  administrator  against  personal  liability  to  the  estate 
on  account  thereof.  Eeferring  to  a  statute  providing  for  an 
order  of  the  probate  court  for  the  compromise  of  claims,  the 
New  York  court  has  said:     "  The  object  of  the  statute  was 
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not  to  confer  upon  administrators  powers  which  otherwise 
they  would  not  possess,  but  to  afford  them  additional  protec- 
tion when  acting  in  good  faith  in  the  exercise  of  their  com- 
mon-law power.  Although  they  could  compromise  a  claim 
or  compound  a  debt  without  the  aid  of  the  statute,  still  they 
might,  perhaps,  be  held  responsible  for  any  serious  error  in 
judgment  in  so  doing.  The  act  in  question  enables  them  to 
obtain  the  sanction  of  the  surrogate  in  addition  to  their  own, 
and  this  affords  them  additional  protection  if  their  conduct 
be  fair  and  honest^'  Chouteau  v.  Suydan,  21  N.  Y.  180. 
See,  also,  Wyman's  Appeal^  13  N.  H.  18.  Such  approval 
cannot  operate  as  a  condonation  of  any  ;fraud  on  part  of  a 
debtor  in  negotiating  the  compromise.  Leigh  v.  HoUoway, 
8  Ves.  Jr.  213.  We  are  cited  to  no  authority  giving  color 
of  support  to  the  appellant's  theory  of  prior  adjudication, 
and  after  diligent  search,  we  have  found  none  to  that  effect 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  affirmed. 


138    281 

RoBEET  Mitchell  v.  The  Chicago,  Rock  Island  and  Pa-       nti  f^ 
ciFic  Ry.  Co.,  Appellant. 

Railways:    assumption  as  to  cabs.    A  railway  company  is  bound  to 

1  exercise  the  highest  degree  of  care  in  the  operation  of  its  trains, 
but  where  there  is  no  evidence  as  to  the  condition  of  the  head- 
light of  an  engine  it  may  be  assumed  to  have  been  in  proper 
condition. 

Bzpert  evidence.    How  far  an  engineer  can  see  by  means  of  a  head- 

2  light,  under  given  circumstances,  is  not  so  far  a  matter  of  knowl- 
edge and  experience  on  the  part  of  the  jurors  as  to  render  expert 
evidence  on  the  subject  incompetent 

Negligence  in  guarding  standing  cars:    evuibnce.    Ordinarily  a  rail- 

3  way  company  is  held  to  the  same  degree  of  care  in  blocking  cars 
stored  on  a  passing  track  as  when  on  a  storage  track,  even  though 
the  appliances  may  be  different;  and  where  an  accident  occurs  by 
reason  of  the  fact  that  cars  stored  on  a  passing  track  ran  out 
upon  the  main  track,  evidence  that  derailing  switches  are  cus- 
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tomarily  used  on  storage  tracks  and  are  usually  left  so  that  cars 
cannot  pass ;  that  passing  tracks  are  not  used  for  storage  purposes, 
except  in  an  emergency  or  when  in  a  certain  condition ;  that  brakes 
of  standing  cars  are  usually  set;  that  such  cars  are  often  blocked, 
and  that  the  local  agent  is  supposed  to  look  after  their  safety,  is 
admissible. 

Same.    Evidence  that  the  storage  of  cars  on  an  inclined  side  track 

4  without  a  derailing  switch  is  dangerous;  that  such  a  switch  is  a 
common  safety  device;  that  brakes  should  be  set  on  cars  standing 
on  an  inclined  side  track  and  should  be  blocked,  if  convenient,  is 
admissible  as  relating  to  what  should  be  done  in  ordinary  rail- 
roading. 

Same:    submission   op  charge  of   nbgligbncb.    While   a   derailing > 

5  switch  may  not  ordinarily  be  used  on  a  passing  track,  still  where 
the  evidence  discloses  the  use  of  such  track  for  storage  purposes 
for  such  length  of  time  that  the  jury  might  have  found  the  com- 
pany negligent  in  not  so  equipping  the  same,  the  charge  of  negli- 
gence in  failing  so  to  do  should  not  be  withdrawn  from  the  jury. 

Same.    The  question  of  whether  an  engineer  saw  freight  cars  which 

6  moved  from  a  side  track  onto  the  main  track,  thus  causing  a  col- 
lision, as  soon  as  he  should  under  the  circumstances  of  the  case,  is 
held  to  have  been  for  the  jury. 

Same.    Where  the  engineer  was  advised  of  the  number  of  cars  stored 

7  on  an  inclined  passing  track,  and  the  company  knew  that  the  track 
was  not  provided  with  a  derailing  switch,  the  question  of  negli- 
gence in  moving  the  train  at  a  high  rate  of  speed  and  colliding  with 
freight  cars  which  had  run  out  onto  the  main  track  was  properly 
submitted. 

Damages  for  personal  injury:    easning  capacity:    evidbncb.    While 

8  ordinarily  a  loss  of  profits  cannot  be  shown  for  the  purpose  of 
determining  the  amount  of  recovery  for  a  personal  injury,  still 
where  the  plainti£F  was  conducting  his  own  business  with  but  little 
assistance,  never  having  received  wages,  the  character  of  the  busi- 
ness, amount  of  the  time  given  to  it  and  its  returns,  taken  in  connec- 
tion with  the  capital  employed,  may  be  shown  in  proof  of  the  party's 
earning  capacity  at  the  time  of  the  accident. 

Same:    instructions.    Where  there  is  both  evidence  of  business  profits 

9  and  personal  earnings,  in  relation  to  the  damages  sustained  because 
of  a  personal  injury,  the  jury  should  be  directed  to  give  no  consid- 
eration on  the  question  of  profits  save  as  the  same  tend  to  show 
plaintiff's  earning  capacity;  but  a  party  requesting  instructions  that 
confuse  the  questions  of  profits  and  earnings  cannot  complain  of 
the  court's  omission  to  do  so. 
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Same:    excessive  verdict.    The  question  of  damage  sustained  by  a 
10    personal  injury  is  primarily  for  the  jury,  and  where  there  is  evi- 
dence in  support  of  the  verdict  it  will  not  be  disturbed  on  appeal. 

Appeal  from  Davis  District  Court. —  Hon.  C.  W.  Vermil- 
lion, Judge. 

Wednesday,  Januaby  22,  1908. 

Bbheabing  Denied,  Monday,  Apbil  13,  1908. 

The  defendant  appeals  from  a  judgment  awarding 
plaintiff  damages  for  injuries  received  in  a  collision  of  de- 
fendant's train  and  certain  cars  on  its  track. —  Afjfirmed. 

Carroll  Wright,  J.  L.  Parrish,  McNett  &  McNett,  and 
S.  8.  Carruihers,  for  appellant 

H.  C.  Taylor  and  Payne  &  Sowers,  for  appellee. 

Ladd,  C.  J. —  Plaintiff  was  a  passenger  on  defendant's 
train.  It  consisteci  of  the  engine,  tender,  and  nine  cars,  and 
left  Trenton,  Mo.,  at  10 :50  o'clock  p.  m.  It  was  about  forty 
minutes  late,  and  had  gained  seven  minutes  before  reaching 
Clio,  Iowa.  At  that  station  there  was  a  house  track  south 
of  the  main  line,  and  a  passing  track  north.  The  former 
was  used  to  stand  cars  on  when  not  in  use,  or  to  be  loaded  and 
unloaded.  Trains  backed  on  the  latter  to  allow  others  to 
pass,  and  in  cases  of  emergency  cars  were  stored  thereon. 
Owing  to  improvements  being  made,  cars  had  been  stored  on 
the  passing  track  during  the  three  weeks  previous,  and  on  this 
evening  some  seventy-six  cars  were  there,  and  in  some  way 
several  gravel  or  ballast  cars  had  run  out  on  the  main  line 
to  the  west.  The  engineer  did  not  observe  these  until  within 
two  hundred  feet,  too  late  to  avoid  a  collision.  Instantly  he 
threw  the  air  brake  into  an  emergency,  so  as  to  *^give  the 
cars  a  chance  to  spread  "  and  prevent  them  from  telescoping. 
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with  the  possibility  of  clearing  the  track  by  the  impact  against 
the  standing  cars.  Two  or  three  of  these  were  broken  in 
pieces,  but  the  engine  was  thrown  from  the  track.  The 
plaintiff  was  injured,  and  in  this  action  bases  his  demand  for 
relief  on  four  allegations  of  neglect:  (1)  The  operation  of 
the  passing  track  upon  a  grade  without  a  derailing  switch  to 
prevent  cars  thereon  from  running  on  the  main  track;  (2) 
the  leaving  of  loaded  and  detached  cars  on  the  passing  track 
without  adequate  brakes,  or  brakes  set,  or  adequate  precau- 
tion to  prevent  them  from  running  on  the  main  track;  (3) 
permitting  cars  to  be  or  run  so  near  to  or  on  the  main  track 
as  to  obstruct  the  same,  or  be  at  the  place  of  collision ;  and 
(4-)  failure  of  defendant's  employes  in  operating  the  train 
to  observe  the  cars  on  the  track  in  time  to  avoid  the  collision, 
and  operating  it  at  an  excessive  rate  of  speed,  without  having 
it  under  control. 

The  evidence  left  no  doubt  but  that  plaintiff  was  injured 
by  reason  of  the  derailment  of  the  engine,  and  this  cast  the 
burden  of  proof  on  the  defendant  to  show  that  the  collision 
occurred,  notwithstanding  the  exercise  by  it  of  the  highest  de- 
gree of  care  consistent  with  the  practical  operation  of  its  road. 
Whittlesey  v.  Railway,  121  Iowa,  602 ;  Cronk  v.  Railway, 
123  Iowa,  354.  The  gravel  cars  were  out  on  the  main  track, 
and  in  exculpating  itself  from  the  charge  of  negligence  to  be 
inferred  from  the  accident  the  defendant  necessarily  under- 
took to  explain  how  this  happened,  and  that  with  the  cars 
there  the  engineer  could  not,  in  the  exercise  of  the  care  re- 
quired, have  seen  the  cars  in  time  to  have  avoided  the  colli- 
sion. See  Jones  v.  Railway,  178  Mo.  528  (77  S.  W.  890, 
101  Am.  St.  Eep.  434).  Many  of  the  exceptions  saved  re- 
late to  evidence  introduced  by  plaintiff  to  meet  such  explana- 
tion. 

I.     One  Durflinger  testified  that  an  engineer  in  ap- 
1.  Railways:         proaching  the  switch  could  have  seen  gravel 
astocarc!"        cars  ou  the  main  track  from  a  point  six  hun- 
dred and  twenty-five  feet  west  of  the  switch,  and  that  his 
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ability  to  see  would  depend  on  the  proper  adjustment  of  the 
headlight,  on  the  weather  and  the  eyesight^  and  that  in  such  a 
night  as  that  in  question,  with  the  lights  properly  equipped 
and  adjusted,  he  could  have  seen  close  to  a  quarter  of  a  mile. 
In  so  far  as  the  competencg^  of  the'  witness  is  discussed  the 
argument  is  not  pertinent,  for  no  such  objection  was  inter- 
posed. The  witness  did  not  undertake,  as  is  assumed  in  ar- 
gument, to  say  what  would  be  the  proper  adjustment  of  the 
light,  but  expressed  his  opinion,  based  on  its  proper  adjust- 
ment. As  the. defendant  was  required  to  exercise  the  high- 
est degree  of  care,  it  was  not  too  much  to  assume  that  condi- 
tions were  such  as  it  was  bound  to  have  them. 

Nor  is  the  suggestion  sound  that  the  inquiry  was  so  far 
a  matter  of  common  knowledge  as  not  to  be  the  subject  of 
expert  evidence.  How  far  a  person  could  see,  under  the  cir- 
%.  Expert  cumstauces,  was  SO  far  out  of  range  of  the  in- 

'^'"**"^  formation  and  experience  of  an  ordinary  juror 
as  to  render  the  testimony  of  persons  familiar  with  the  sub- 
ject competent 

II.     Objection  was  made  and  overruled  to  evidence  that 
derailing  switches  are  customarily  used  on  house  tracks,  espe- 
cially in  defendant's  system ;  that  they  are  ordinarily  left  bo 
s.  NiGLXGxircB      that  cars  cannot  get  past ;  that  passing  tracks 
wAjrMiS"^      are  seldom  if  ever  used  for  storage  of  cars,  save 
dence.  in  cvcut  of  accidcuts,  and  when  the  side  track 

is  on  an  incline;  that  the  brakes  of  the  cars  should  be  set, 
and,  in  the  absence  of  a  derailing  switch,  that  the  cars  are 
often  blocked  by  pieces  of  wood  imder  the  wheels ;  and  that 
in  these  circumstances  the  local  agent  is  supposed  to  look  out 
for  these  cars.  This  evidence  was  rightly  received  as  ex- 
plaining precautions  necessary  to  be  taken  in  the  use  of  the 
house  track  for  the  reception  and  storage  of  cars.  The  pass- 
ing track  was  not  customarily  used  for  that  purpose.  It  was 
a  side  track,  however,  and  when  used  for  the  storage  of  cars 
any  considerable  length  of  time  it  is  difficult  to  understand 
why  precautions  equivalent  or  similar  to  those  taken  to  guard 
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the  cars  left  on  the  house  track  ought  not  to  be  taken  for  pro- 
tection of  trains  on  the  main  track.  The  evidence  tended  to 
show  that  the  passing  track  had  been  used  for  the  storage  of 
cars  about  three  weeks,  while  certain  improvements  in  the  vi- 
cinity of  the  station  were  being  made ;  and,  as  bearing  on  the 
issue  of  negligence,  it  was  competent  to  show  what  precau- 
tions were  usually  taken  in  caring  for  cars  placed  on  side 
tracks,  customarily  used  for  the  storage  of  cars,  r^ardless  of 
the  name  by  which  these  were  designated.  Everything  else 
being  equal,  it  would  seem  there  should  be  the  same  degree 
of  care  exercised  in  guarding  cars  stored  on  the  passing 
track  that  should  be  given  to  those  on  the  house  track,  even 
though  the  same  appliances  be  not  used.  The  evidence  was 
admissible; 

III.  One  Shelton  was  allowed  to  testify  over  objection 
that  the  storage  of  cars  on  a  side  track  which  is  on  an  incline 
without  a  derailing  switch  would  be  dangerous ;  Ijiat  the  de- 
railing switch  was  a  common  safety  device  in 
proper  railroading;  and  that,  in  leaving  a  car 

on  an  incline,  the  brakes  should  be  set;  and,  if  a  chunk  is 
handy,  it  should  be  blocked.  The  evidence  was  admissible, 
as  it  related  to  what  should  be  done  in  ordinary  railroading. 
While  perhaps  the  witness  ought  not  to  have  been  asked 
whether  to  do  a  thing  in  a  certain  way  would  be  dangerous, 
yet  this  amounted  to  no  more  than  inquiring  whether  this 
would  be  proper  railroading  under  the  circumstances. 

IV.  Error  is  assigned  in  that  the  court  did  not  with- 
draw the  charge  of  negligence  in  failing  to  make  use  of 
the  derailing  switch  on  the  passing  track.     Ordinarily  the 

derailing  switch  is  not  employed  on  such 
of^chargeof  tracks,  but  it  appears  from  enough  evidence 
negligence.  ^  hsLve  Warranted  the  jury  in  so  finding  that 
the  passing  track  is  never  used,  save  in  event  of  accidents, 
for  the  storage  of  cars.  The  mere  name  by  which  the  track 
is  designated  is  immaterial.  The  jury  might  have  found 
that  notwithstanding  the  name  this  passing  track  had  been 
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used  in  the  manner  of  house  tracks  for  the  three  weeks  previ- 
ous to  the  aocident,  and  because  of  suQh  use  the  jury  might 
have  concluded  that  the  defendant  was  negligent  in  not  tak- 
ing the  same  precautions,  or  doing  something  equivalent 
thereto,  for  the  protection  of  passing  trains. 

V.  Error  is  also  assigned  because  the  court  did  not 
withdraw  the  charge  of  negligence  against  the  engineer  in 
failing  to  observe  the  obstruction  in  time  to  avoid  the  colli- 
sion. The  evidence  was  such  as  to  fairly  take 
this  issue  to  the  jury.  We  concur  in  all  that 
is  said  of  the  courage  and  coolness  and  discretion  of  'N.  E. 
Sherwood,  the  engineer,  at  a  time  when  all  these  qualities 
were  so  necessary  to  save  the  lives  of  those  who  had  placed 
themselves  in  his  keeping.  The  record  presents  an  example 
of  heroic  bravery  and  fidelity  to  duty  on  his  part,  worthy  of 
the  highest  commendation.  He  did  all  that  was  possible  to 
do,  after  seeing  the  cars  on  the  tracks;  but  did  he  observe 
them  as  soon  as  he  should  imder  the  peculiar  circumstances 
of  this  case  t     That  question  was  for  the  jury  to  decide. 

VL  Defendant  takes  exception  to  submitting  to  the 
jury  the  issues  with  respect  to  the  use  of  the  derailing 
switches,  and  the  consideration  of  the  passing  track  on  an 
incline,  and  the  speed  of  the  train.  These 
matters  were  brought  to  the  atttention  of  the 
jury,  in  connection  with  the  storage  of  cars  on  the  passing 
track,  and  the  care  which  should  be  given  to  prevent  them' 
running  onto  the  main  track,  and  to  avoid  a  collision  there- 
with. They  were  not  submitted  as  independent  grounds  of 
negligence,  only  as  such  in  view  of  the  use  made  of  the 
track.  Ordinarily  railroads  may  operate  their  passenger 
trains  at  any  rate  of  speed  consistent  with  the  safety  of  pas- 
sengers. Here,  however,  the  engineer  had  been  advised  that 
there  would  be  seventy-six  cars  on  the  passing  track,  and  the 
company  knew  the  condition  of  that  track,  and  that  it  was 
being  used  as  a  house  track,  without  being  provided  with  a 
derailing  switch.  Whether,  under  these  circumstances,  in 
Vol.  188  lA.— 19 
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approaching  the  station,  the  engineer  should  have  kept  his 
train  under  control,  and  especially  an  intent  outlook  for  ob- 
structions, were  for  the  jury  to  say.  It  is  true  that  the  crew 
is  advised  in  advance  of  the  number  of  cars  on  the  passing 
track,  so  as  to  guard  against  the  use  of  that  track  in  passing 
another  train;  but  with  the  large  number  of  cars  at  this 
small  station,  it  was  not  too  much  to  require  that  the  engineer 
take  some  precaution  for  the  protection  of  the  passengers  in 
passing  it. 

VII.     On  redirect  examination  plaintiff  was  asked: 
"  About  what  amount  of  money  had  you  been  making  each 
year  prior  to  December  the  7th  when  you  received  that  in- 
8.  Damages Foi      jury  —  Say  the  last  ten  years?     (Defendant 
SiSng*  objects  to  the  question  as  incompetent,  imma- 

^idS2^  terial,  too  general,  not  the  proper  measure  of 

damages.  Overruled,  and  defendant  excepted.)  A.  Why, 
I  generally  run  ri^t  around  about  a  $1,000.  Q.  At  the 
time  you  were  married,  what  amount  of  property  did  you 
have?  (Defendant  objects  as  incompetent,  immaterial,  not 
the  proper  measure  of  damages.  Overruled,  and  defendant 
excepted.)  A.  Three  hundred  dollars  worth,  I  think.  Q. 
Now  what  property  have  you  accumulated  since  you  were 
married,  up  to  December  7,  1904  ?  (Defendant  makes  the 
same  objection.  Overruled,  and  defendant  excepted.)  A. 
Well,  I  should  judge  I  have  right  around  $5,000  or  $6,000 
worth;  something  like  that."  The  loss  of  future  profits  in 
plaintiff's  business  could  not  be  taken  into  account  in  esti- 
mating the  damages  he  had  suffered.  Jordan  v.  Railway 
Co.,  124  Iowa,  180.  And  evidence  of  past  profits  was  not 
admissible  as  tending  to  show  what  his  profits  in  the  future 
would  be  likely  to  be,  but  for  the  injury.  Masterson  v.  Mt. 
Vernon,  58  N.  T.  391 ;  Bierhack  v.  Goodyear,  54  Wis.  208 
(11  N.  W.  514,  41  Am.  Kep.  19)  ;  OoodhaH  v.  Railway,  177 
Pa.  1  (35  AtL  191,  55  Am.  St.  Eep.  705) ;  Silsby  v.  Mich. 
Car  Co.,  95  Mich,  204  (54  N.  W.  761).  It  does  not  fol- 
low, however,  that  proof  of  the  character  of  business  the  per- 
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son  injured  has  been  engaged  in^  and  the  amount  of  his 
yearly  accumulations  for  a  considerable  period  prior  to  the 
injury,  when  these  mainly  are  due  to  his  personal  efforts, 
may  not  be  shown  for  some  other  purpose.  Often  his  earn- 
ing capacity  in  the  past  can  be  proven  in  no  other  way. 
Where  the  party  injured  has  worked  for  wages  or  on  salary, 
evidence  of  the  amount  received  is  uniformly  admitted. 
Sachra  v.  Manilla,  120  Iowa,  662 ;  Stafford  v.  Oskaloom,  64 
Iowa,  251.  But  plaintiff  always  had  conducted  a  business 
of  his  own,  attending  to  it  personally  and  without  any  con- 
siderable assistance,  and  had  never  received  wages.  In  such 
a  case,  how  shall  the  financial  loss  due  to  the  impairment  of 
the  earning  capacity  be  shovni?  Quite  naturally,  as  was 
done  in  the  case  at  bar,  by  proving  the  character  of  the 
business,  the  amount  of  time  given  to  it,  what  the  returns 
had  been,  and  from  these,  in  connection  with  the  capital  in- 
vested, a  fair  idea  of  the  party's  earning  power  at  the  time 
of  the  accident  may  be  inferred.  Such  evidence  indicates 
the  character  and  value  of  the  service  the  party  was  capable 
of  rendering  immediately  before  the  injury,  precisely  as 
proof  of  employment  at  some  occupation  at  wages  or  a  salary 
would  have  done.  Of  course,  the  fact  that  some  capital  is 
made  use  of  is  an  important  consideration,  and  must  be  taken 
into  account  in  determining  the  earning  power ;  and,  on  the 
other  hand,  the  recognized  fact  that  the  earning  capacity  of  a 
man  operating  his  own  business  ordinarily  is  greater  than 
that  of  an  employe  in  the  same  line  of  service  should  not  be 
overlooked.  The  object  of  such  evidence  is  to  show  the  ca- 
pacity to  earn  values,  and  for  this  purpose  it  is  quite  as 
pertinent  to  the  issue,  even  though  not  as  definite  as  proof 
of  wages  or  salary.  The  word  "  earnings ''  means  the  fruit 
or  reward  of  labor  —  the  price  of  services  performed.  Pryor 
V.  Railway,  85  Mo.  App.  367,  371;  Ooodhart  v.  Railway, 
supra.  "  Profits ''  represent  the  net  gain  made  from  an  in- 
vestment, or  from  the  prosecution  of  some  business.  Web- 
ster's dictionary  defines  the  word  as  "acquisition  beyond 
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expenditure ;  excess  of  value  received  for  producing,  keeping, 
or  selling  over  cost ;  hence  pecuniary  gain  in  any  transaction 
or  occupation."  Mundy  v.  Van  Hoose,  104  Ga.  292  (30  S. 
E.  783,  786)  ;  Curry  v.  Charles  Warner  Co.,  2  Marv.  (Del.) 
98  (42  Atl.  425,  428).  Manifestly,  when  the  profits  of  a 
business  depend  solely  on  the  personal  efforts  of  him  who 
prosecutes  it,  they  form  an  accurate  measure  of  his  earning 
capacity;  but,  when  capital  also  is  required,  this  must  be 
taken  into  account,  and  his  power  to  earn  money  may  be  in- 
ferred, though  with  approximate  accuracy  only. 

The  difficulty  in  the  proof,  however,  furnishes  no  ground 
for  the  rejection  of  the  best  evidence  attainable  in  establish- 
ing one  of  the  elements  for  consideration  in  determining  the 
damages  to  be  allowed  —  the  impairment  of  the  earning 
power.  The  rule  is  well  stated  in  3  Sutherland  on  Damages, 
section  945 :  "  Evidence  of  the  loss  sustained  by  the  plain- 
tiff in  his  business  in  consequence  of  the  injury  received  is 
proper,  not  as  furnishing  the  measure  of  damages,  but  to  aid 
the  jury  in  estimating  them,  and  for  this  purpose  the  nature 
of  such  business,  its  extent,  and  the  importance  of  his-  per- 
sonal oversight  and  superintendence  in  conducting  it  may  be 
shown."  In  Wallace  v.  Railway,  195  Pa.  127  (45  Aa  685, 
52  L.  B.  A.  33),  the  court  held  it  "  competent  to  show  the 
profits  of  plaintiff's  business  as  a  measure  of  her  earning 
power,"  saying:  "Profits  derived  from  capital  invested  in 
business  cannot  be  considered  as  earnings,  but  in  many  cases 
profits  derived  from  the  management  of  a  business  may  prop- 
erly be  considered  as  measuring  earning  power.  This  is  es- 
pecially true  where  the  business  is  one  which  requires  and 
receives  the  personal  attention  and  labor  of  the  owner." 
Ooodhart  v.  Railway,  supra,  was  distinguished  as  merely  de- 
ciding that  profits  may  not  be  proven  in  order  to  be  taken 
into  consideration  as  such.  In  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Posten,  59  Kan.  449  (63  Pac  466),  the  court  in  holding 
such  evidence  admissible,  said :  "  It  is  not  alone  wage  earn- 
ers whose  time  is  valuable,  and  who  may  recover  damages 
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for  injuries  resulting  in  the  loss  of  it.  In  order  that  the  jury 
may  intelligently  estimate  the  loss  the  plaintiff  has  sustained 
it  is  necessary  that  they  should  be  informed  with  reference 
to  his  business  affairs ;  and  while  they  may  not  as  compensa- 
ti(m  for  the  loss  of  his  time,  include  speculative  profits,  or 
profits  on  invested  capital,  it  is  for  them  to  say  what  loss  has 
resulted  to  his  business  because  of  his  being  incapacitated 
from  attending  to  it,  and  to  award  him  as  damages  the  value 
of  his  time  and  labor  to  himself  in  the  transaction  of  his  own 
business.  This  is  the  same  recovery,  and  for  precisely  the 
same  reasons,  that  a  clerk  or  agent  doing  the  same  work  for 
wages  might  recover  for  his  loss."  In  New  Jersey  Express 
Co  V.  Nichols,  33  N.  J.  Law,  434  (97  Am.  Dec  722),  the 
rule  is  laid  down  that,  "  in  actions  of  tort,  where  the  quan- 
tum of  damages  is  very  much  within  the  discretion  of  the 
jury,  evidence  of  the  nature  and  extent  of  plaintiff's  business, 
and  the  general  rate  of  profit  he  has  realized  therefrom,  which 
has  been  interrupted  by  defendant's  wrongful  act,  is  properly 
received,  not  on  the  groimd  of  its  furnishing  a  measure  of 
damages  to  be  adopted  by  the  jury,  but  to  be  taken  into  con- 
sideration by  the  jury  to  guide  them  in  that  discretion  which 
to  a  certain  extent  is  always  vested  in  the  jury." 

The  question  is  fully  discussed  in  Heer  v.  Warren 
Scharf  Asphalt  Paving  Co.,  118  Wis.  57  (94  N.  W.  789), 
where  the  court,  conceding  that  profits  of  business  may  not  be 
considered  by  the  jury  as  a  measure  of  either  the  injured 
party's  earning  power,  or  his  damages  from  personal  im- 
pairment, held  that  "  it  is  competent  to  prove  the  magnitude 
of  the  profits  therein  (in  the  business  described),  not  that  the 
jury  is  to  allow  any  loss  of  such  profits  as  damage,  but  to 
consider  them  with  other  elements  as  descriptive  of  the 
amount  and  grade  of  the  services  of  which  the  injured  man 
was  capable.  When  that  is  ascertained,  the  jurymen  are  to 
apply  their  judgment  and  common  knowledge  in  deciding 
what  money  earning  capacity  results  from  the  ability  to  ren- 
der such  services."     The  dissenting  opinion  in  that  case  seems 
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to  proceed  on  a  misconoepdon  of  the  purpose  of  such  evi- 
dence,  but  serves  well  to  emphasize  the  distinction  we  have 
attempted  to  point  out  In  Homan  v.  Franhlin  Co.,  90 
lowa^  185^  such  evidence  was  held  inadmissible  on  the  theory 
that  loss  of  future  profits  was  sought  to  be  proven  as  an 
element  of  damages.  In  Lund  v.  Tyler,  115  Iowa,  236, 
testimony  of  what  the  person  injured  had  been  earning 
in  fishing  was  held  to  have  been  rightly  received,  as 
"  the  business  was  one  involving,  not  speculative  profits, 
but  mainly  the  personal  efforts  of  the  plaintiff,  the  profits 
in  which  could  be  shown  as  resulting  in  loss  of  earnings.'^ 
In  Jordan  v.  Railway,  124  Iowa,  177,  receiving  evidence 
of  what  the  plaintiff's  profits  had  been  in  the  business 
of  buying  and  selling  cattle  was  approved.  The  deci- 
sions agree  that  profits  lost  may  not  be  proven  as  a  measure 
of  or  criterion  for  the  estimation  of  damages  in  such  cases, 
and  when  read  solely  with  reference  to  the  question  involved, 
we  think  there  is  substantial  unanimity  in  the  opinions  that 
proof  of  profits  in  a  business  pursued  by  the  injured  person, 
mainly  dependent  on  his  personal  exertions,  are  admissible  as 
tending  to  show  what  his  earning  power  was  prior  to  the 
injury,  to  the  end  that  the  jury  may  be  the  better  able  to 
rightly  estimate  what  compensation  should  be  allowed  for  its 
impairment.  There  was  no  error  in  admitting  the  evidence. 
VIII.  The"  seventeenth  instruction  given  authorized 
the  jury  to  include  compensation  in  determining  the  amount 
of  damages  to  be  allowed,  "  for  such  future  disability 
•.  Same:  .     .     •     as  the  evidence  shows  it  is  reasonably 

inttmctioiis.  certain  will  result"  This  was  correct,  but  not 
as  specific  as  it  might  well  have  been,  in  view  of  the  evi- 
dence to  which  we  have  referred.  The  attention  of  the  jury 
was  not  specifically  directed  to  the  purpose  for  which  the 
evidence  was  received.  The  twenty-seventh  instruction,  re- 
quested by  defendant  and  refused,  though  making  tbe  dis- 
tinction between  accumulations  from  personal  service  and 
those  accruing  from  business  and  rents,  not  only  omitted  any 
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direction  as  to  the  rejection  of  the  latter  from  consideration, 
but  plainly  intimated  that  both  were  to  be  taken  into  account; 
for  the  court  was  asked  to  tell  the  jury  to  consider  "  whether 
plaintiff's  yearly  accumulations  have  arisen  in  whole  or  part 
from  his  personal  or  physical  labor,  or  whether  they  have 
arisen  in  part  from  the  business  he  has  been  conducting 
from  the  use  or  rentals  of  his  farms,  and  then  determine  from 
these  and  all  other  facts  in  evidence  to  what  extent,  if  at  all, 
you  believe  his  earnings  or  accumulations  will  be  diminished 
by  reason  of  any  impairment  of  his  physical  condition,  which 
you  may  find  he  has  sustained  from  his  alleged  injuries." 
And  in  an  instruction  given  at  defendant's  request  the  matter 
was  touched  upon  in  a  manner  which  must  be  assumed  to  be 
as  it  desired.  "  If  you  find  from  the  evidence  that  the 
plaintiff's  accumulations  for  the  past  years  have  arisen  largely 
or  partially  from  his  management  of  business,  the  renting 
of  his  farms,  and  other  sources,  not  involving  larger  physical 
or  mental  exertion  than  he  is  capable  of  making,  and  that 
it  is  probable  that  he  will  not  be  able  to  continue  such  busi- 
ness and  operations  in  the  future  of  his  life,  then  you  should 
take  these  facts  into  your  consideration,  and  give  them  their 
due  wei^t  in  estimating  the  damages,  in  case  you  find  for 
the  plaintiff."  Having  requested  instructions  confusing 
rather  than  distinguishing  these  matters,  appellant  cannot  be 
heard  to  complain  of  the  court's  omission  on  its  own  motion 
to  caution  the  jury  to  exclude  from  their  consideration  profits 
save  as  these  tended  to  show  plaintiff's  personal  earning  ca- 
pacity. Moreover,  in  the  absence  of  a  request  the  court  is 
not  boimd  to  specifically  instruct  with  reference  to  the  bearing 
of  the  different  items  of  evidence  adduced,  and  this  rule  is 
applicable  to  the  case  at  bar.  Heer  v,  Warren  Scharf  As- 
phalt Paving  Co,,  supra. 

IX.  Lastly,  it  is  argued  that  the  verdict  is  excessive. 
The  record  presents  contradictions  often  found  in  this  class 
of  cases.  If  the  injuries  were  such  as  indicated  by  the 
evidence  in  behalf  of  plaintiff,  the  amount  cannot  be  re- 
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garded  as  excessive ;  if  as  represented  by  the  witnesses  called 
10.  Same;  bj    the    defendant,    plaintiff's    troubles    are 

verSt  largely  imaginary.     The  credibility  of  the  sev- 

eral witnesses  was  for  the  consideration  of  the  jury,  and  we 
are  not  inclined  to  interfere  with  its  conclusion, —  Affirmed. 


Geokoia  E.   Palmeb,  Appellee,  v.   City  of  Watbbloo, 

Appellant 

Municipal  corporations:    sidewalk  accident:    description  of  place: 

1  AMENDMENT.  Where  the  place  at  which  an  accident  occurs  by  rea- 
son of  a  defective  sidewalk  is  fairly  identified  in  the  petition,  an 
amendment  which  merely  makes  the  description  more  certain  does 
not  introduce  a  new  cause  of  action  rendering  the  bar  of  the 
statute  operative^  even  though  filed  after  the  time  an  action  must 
be  instituted. 

Same:    amendment  op  PETmoN:    continuance.    Amendment  of  the 

2  petition  in  a  personal  injury  action  which  merely  alleges  an  addi- 
tional element  of  damage,  that  so  far  as  the  record  discloses  can 
be  investigated  during  the  trial,  is  not  necessarily  ground  for  a 
continuance  over  the  term;  and  in  the  absence  of  a  showing  of 
prejudice  its  refusal  is  not  such  an  abuse  of  discretion  as  to  consti- 
tute reversible  error. 

Same:    damages:    pain  and  suffering :    pleadings.    Where  the  alle- 

3  gations  of  the  petition  in  a  personal  injury  action  are  to  the  effect 
that  the  injury  is  permanent  and  that  future  pain  is  reasonably 
certain,  a  general  allegation  of  damages  comprehends  future  pain; 
but  if  the  allegations  of  the  injury  do  not  indicate  a  condition  likely 
to  cause  future  pain,  and  such  inference  is  negatived  by  allegations 
of  the  several  elements  of  damage  to  be  considered,  future  pain  and 
suffering  should  net  be  taken  into  consideration. 

Appeal  from  Black  Hawk  District  Court. —  Hon.  A.   S. 
Blaib,  Judge. 

Monday,  April  13,  1908. 

Action  for  damages  resulted  in  a  verdict  and  judgment 
against  defendant,  from  which  it  appeals. — Reversed. 
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B.  F.  Swisher  and  J.  E.  Williams,  for  appellant 

Jesse  Q(mge  and  E*  B.  Boies,  for  appellee. 

Labd,  C.  J. —  Owing  to  an  alleged  defect  in  a  sidewalk 

of  the  defendant  city  the  plaintiff,  on  February  24,  1905, 

slipped  and  fell,  suffering  serious  injury  therefrom.     Action 

1.  Municipal        was  b^un  May  2d  of  the  same  year;  the 

SdJH^"^"**    petition  describing  the  location  of  the  occur- 

description        rcuco  Complained  of  as  on  "  the  south  side  of 

of  PUICC  ! 

amendment  Franklin  Street  near  the  comer  of  said  Frank- 
lin street  and  Oak  avenue,  in  front  of  lot  2,  block  5,  of  the 
original  plat  of  east  Waterloo,  the  same  being  located  in  de- 
fendant city."  After  nearly  all  of  the  evidence  in  plaintiflPs 
behalf  had  been  introduced  plaintiff  was  permitted  to  amend 
her  petition  (1)  by  inserting  in  the  description  of  the  locality 
instead  of  "  the  original  plat  of  "  the  words  "  Virdens  addi- 
tion to.''  Exception  is  taken  to  this  on  the  ground  that  a 
new  cause  of  action  was  therein  asserted,  which  had  become 
barred  by  the  statute  of  limitations.  The  action  was  begun 
within  three  months  after  the  injury,  so  that  service  of  notice 
on  the  municipality  was  not  essential  (section  3447  of  the 
Code),  though  one  with  location  as  stated  in  the  petition  was 
in  fact  served.  The  variance  in  the  description  was  through 
mistake,  for  there  was  no  intersection  of  Franklin  street  and 
Oak  avenue  in  the  original  plat  The  lot  described,  if  in  that 
plat,  would  have  been  on  Sycamore  street  between  Park 
avenue  and  Third  street  The  officers  of  the  city  must  be 
assumed  to  have  known  this,  for  it  was  a  matter  of  public 
record,  and  reasonably  would  have  rejected  the  allusion  to 
the  plat  and  looked  for  the  place  near  the  intersection  of 
the  streets  designated  in  the  petition.  This  much  is  said, 
not  as  indicating  that  such  a  description  in  a  notice  would 
have  been  sufficient,  for  that  question  is  not  involved,  but 
as  showing  that  the  petition  fairly  identified  the  particular 
place  in  the  walk  where  the  defect  was  alleged  to  have  existed* 
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The  amendment  merely  made  that  description  more  certain^ 
and  in  no  sense  can  be  regarded  as  stating  a  new  cause  of 
action.  Sachra  v.  Manilla,  120  Iowa,  662 ;  Thayer  v.  Smoky 
Hollow  Coal  Co.,  129  Iowa,  550;  Cordon  v.  Railway,  129 
Iowa,  747,  Cahill  v.  Ill  Cen.  B.  Co.,  137  Iowa,  577.  For 
collection  of  cases  on  this  subject,  see  note  to  Missouri,  K.  & 
T.  B.  Co.  V.  BagUy,  65  Kan.  188  (69  Pac  189,  3  L  R  A. 
[N.  S.]  259). 

II.  It  appeared  from^  the  evidence  that  plaintiff  was 
a  married  woman  and  resided  at  Arlington,  some  sixty  miles 
from  Waterloo.  As  a  part  of  the  amendment  mentioned 
••  ^^liment       plaintiff  allied  that  at  and  prior  to  the  time 

TOiJ^^ii.  of  the  injury  she  was  engaged  in  a  separate 
and  independent  business,  which  yielded  her  an  income  of 
$500  per  annum,  which  she  had  been  incapacitated  from  fol- 
lowing. Counsel  for  defendant  asserted  that  they  had  no 
opportunity  to  investigate  the  truthfulness  of  these  allega- 
tions or  procure  evidence  bearing  thereon,  and  demanded  a 
continuance  of  the  triaL  This  was  denied,  and  error  is  as- 
signed. We  cannot  say  from  the  record  before  us  that  there 
was  any  abuse  of  discretion  in  the  ruling.  The  amendment 
merely  alleged  an  additional  element  of  damages  of  a  char- 
acter which  could  readily  be  investigated  for  all  that  appears 
during  the  course  of  the  trial.  The  mere  fact  that  plaintiflPs 
home  was  sixty  miles  distant,  in  this  age  of  rapid  transporta- 
tion, did  not  preclude  a  proper  defense  as  to  this  feature  of 
the  case.  A  short  postponement  of  the  trial  might  have  been 
found  necessary,  but,  in  the  absence  of  any  showing  of 
prejudice,  the  refusal  to  continue  cannot  be  held  to  have  been 
such  an  abuse  of  discretion  as  to  constitute  reversible  error. 

III.  Exception  is  taken  to  that  portion  of  the  tenth 
instruction  which  authorizes  the  jury  to  allow  plaintiff  such 
sum  as  will  compensate  her  for  the  injuries  which  she  has  sus- 
*•  ti«*:'p1S?"and    taiucd,  including  compensation  for  such  pain 

JSSS^l  and  suffering  as  she  has  endured,  and  pay  for 
loss  of  time,  nursing,  and  medical  attendance,  which  are  the 
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direct  result  of  her  f all^  as  well  as  compensation  for  such 
disability,  pain  and  suffering,  if  any,  as  she  is  reasonably 
certain  to  endure  in  the  future.  The  portion  criticised  is 
that  which  permits  compensation  for  future  disability  and 
pain,  not  because  the  permanencr^  of  the  injury  and  subse- 
quent pain  are  not  appropriate  elements  of  damage  in  such 
a  case,  but  for  that  these  were  not  alleged  in  the  petition. 
That  pleading  alleged  that  plaintiff  did  receive  and  sustain 
a  severe  and  permanent  injury,  to-wit,  a  double  fracture  of 
the  left  forearm,  both  the  radius  and  ulna  bones  of  the  said 
arm  being  broken  at  or  near  the  distal  eitremity  or  wrist 
joint,  and  also  injury  to  the  back  and  spine.  Because  of  said 
injury  plaintiff  has  suffered  great  physical  and  mental  pain 
and  anguish,  and  was  obliged  to  and  did  employ  help  to  the 
value  of  $20,  and  was  obliged  to  and  did  employ  medical 
and  surgical  assistance,  and  the  plaintiff  says  that  because 
thereof,  together  with  her  temporary  and  permanent  physical 
disability,  she  has  suffered  damage  in  the  sum  of  $3,000. 
Manifestly  this  warranted  an  allowance  for  future  disability, 
but  it  excluded  the  consideration  of  future  pain.  There  is 
nothing  in  the  description  of  her  injuries  from  which  it 
should  be  inferred  that  she  suffered  pain  therefrom  when  the 
petition  was  prepared  or  thereafter,  nor  is  there  any  express 
allegation  that  she  then  suffered,  or  would  do  so  in  the  fu- 
ture. The  allegations  of  pain  were  all  in  the  past  tense, 
a  circumstance  of  significance  only  in  confirming  the 
thought  that  the  pleader  did  not  contemplate  future  pain  or 
suffering,  for  technically  all  damages  resulting  from  an  in- 
jury are  sustained  immediately.  Bradbury  v.  Benton,  69 
Me.  194. 

As  contended  by  appellee  it  is  not  necessary  always  to 
specifically  allege  future  pain  and  suffering,  for  this  may 
be  the  natural  result  of  the  injury.  The  plaintiff,  under  a 
general  allegation  of  damages,  may  prove  and  recover  all 
such  damages  as  are  the  natural  and  direct  consequence  of 
the  act  of  which  complaint  is  made.     But  the  allegations  of 


Digitized  by 


Google 


300  Palmes  v.  City  of  Watebloo.    [138  Iowa 

the  injury  must  be  sufficient  to  apprise  the  adverse  party  at 
least  inf erentially  of  what  may  be  reasonably  anticipated,  in 
order  that  he  may  be  prepared  to  meet  the  proof.  Thus  in 
Meier  v.  Shrunk,  79  Iowa,  17,  the  allegation  that  the  plaintiff 
had  not  recovered  from  his  injuries  was  specific  enough  as  a 
claim  for  damages  for  future  disability,  and  in  Westerccmip 
V.  Brooks,  115  Iowa,  159,  an  averment  that  the  complainant 
was  seriously  and  permanently  injured  in  his  shoulder,  back, 
and  breast,  and  that  he  will  be  in  the  future  incapacitated 
from  working  and  earning  wages,  was  held  sufficient  to  war- 
rant the  submission  of  future  pain  and  suffering,  the  court 
saying  that  whether  future  disability  will  be  accompanied 
with  pain  necessarily  depends  on  the  character  of  the  in- 
juries. In  Evans  v.  Elwood,  123  Iowa,  92,  the  petition 
alleged  that  plaintiff  ever  since  the  assault  had  suffered  and 
still  suffers  pain,  and  believed  the  injury  permanent,  and  the 
allowance  of  damages  for  future  pain  was  approved  on  the 
theory  that  a  condition  was  alleged  from  which  physical  suf- 
f ering  was  likely  to  follow  as  a  natural  sequence.  And  this 
is  the  general  rule.  Edgerton  v.  O'Neil,  4  Kan.  App.  73, 
(46  Pac.  206;)  Oerdes  v.  Christopher  &  Simpson  A.  I.  & 
T.  Co.,  124  Mo.  347  (25  S.  W.  667).  In  each  of  above 
cases,  however,  there  was  a  general  allegation  of  damages, 
and  the  rule  may  be  laid  down  that,  when  the  allegations  are 
in  effect  that  the  injury  is  permanent  and  future  pain  is  rea- 
sonably certain,  a  general  allegation  of  damages  will  be  a 
sufficient  basis  for  allowing  compensation  for  these  elements, 
as  they  are  the  natural  result  of  the  act  complained  of, 
and  therefore  need  not  be  specially  pleaded.  But,  if  the 
allegations  of  the  injury  or  the  condition  described  as  the 
consequence  of  the  act  complained  of  are  not  such  as  to  indi- 
cate that  it  is  likely  to  cause  future  pain  and  suffering,  and 
any  such  an  inference  is  rebutted  or  n^atived  by  allega- 
tions of  the  several  elements  to  be  considered  in  fixing  com- 
pensation, the  elements  of  future  pain  and  suffering  should 
not  be  taken  into  consideration.     This  appears  from  Shulh 
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V.  Oriffith,  103  Iowa,  160,  where  there  was  nothing  in 
the  description  of  the  injuries  from  which  it  might 
reasonably  be  inferred  that  thereafter  plaintiff  would  be 
likely  to  suffer  pain,  and  that  she  would  not,  the  allega- 
tions in  the  past  tense  tended  to  confirm.  The  case  at  bar 
is  to  be  distinguished  from  those  first  cited,  in  that  there  was 
no  general  allegation  of  damages  save  as  the  sum  of  the  ele- 
ments specifically  enumerated,  and  is  like  Shultz  v*  Oriffith, 
supra,  in  that  all  the  elements  taken  into  account  in  making 
up  the  total  sum  are  stated  in  the  past  tense ;  so  that,  claim- 
ing for  future  pain  was  not  only  not  included  by  fair  impli- 
cation, but  was  excluded  from  the  damages  prayed  for. 
Moreover  the  record  leaves  it  extremely  doubtful  whether 
any  basis  for  such  recovery  was  established  in  the  evidence. 
Because  of  the  error  in  authorizing  the  allowance  of 
damages  for  future  pain,  the  judgment  is  reversed. 


WnxiAH  Hmj^EB,  Appellee,  v.  M.  F.  Cahill,  and  Sao 
County,  Iowa,  Appellants. 

Higfawisrs:  abandonment:  nonuser.  Where  a  highway  though 
legally  laid  out  was  in  fact  never  opened,  worked  or  otherwise 
improved,  for  a  large  part  of  its  length  was  impassible,  whatever 
travel  there  may  have  been  over  or  near  the  highway  was  infre- 
quent and  desultory,  and  the  same  had  been  fenced  and  used  for 
agricultural  purposes  for  seventeen  years,  there  is  an  abandonment 
and  the  highway  authorities  are  estopped  from  asserting  any  claim 
thereto. 

Appeal  from  Sac  District  Court. —  Hon.  Z.  A.  Chubch, 

'Judge. 

Monday,  Afbil  18,  1908. 

Action  to  enjoin  defendant  Cahill  as  road  supervisor 
and  the  county  of  Sac  from  opening  a  public  highway,  one 
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mile  ih  length,  in  Sac  county.     The  trial  court  granted  the 
relief  prayed,  and  defendants  appeal. —  Affirmed. 

A.  B.  Barclay  and  Tait  &  Jackson,  for  appellants. 

Chas.  D.  Ooldsmith,  for  appellee. 

Deemeb,  J. —  It  is  claimed  that  the  highway  in  ques- 
tion was  duly  and  legally  established  by  the  board  of  super- 
visors of  defendant  county  in  March  of  the  year  1874. 
PlaintijBF  contends  that  the  highway  was  never  l^ally  es- 
tablished, and  that,  if  established,  it  has  been  lost  to  the 
public  by  abandonment.  The  claimed  defects  in  the  estab- 
lishment of  the  highway  are  as  follows:  (1)  The  board 
of  supervisors  did  not  order  the  road  established  in  conform- 
ity with  the  commissioner's  report;  (2)  a  surveyor  was 
found  to  be  necessary  to  assist  the  commissioner,  and  such 
surveyor  never  filed  either  plat  or  field  notes  as  by  statute 
required.  It  is  also  contended  by  plaintiff  that  the  peti- 
tion for  the  highway  was  without  form,  and  so  irregular 
as  not  to  confer  jurisdiction  upon  the  board,  in  that  it  was 
signed  by  fifty-one  petitioners,  residents  of  different  sections 
of  the  county,  and  asked  for  the  establishment  of  the  road 
in  question,  as  well  as  eighteen  others  remote  from  it,  and 
that  no  notice  was  ever  given  by  the  county  auditor  to  the 
owners  of  the  lands  in  controversy.  In  addition,  as  we 
have  already  said,  plaintiff  contends  that  the  highway  was 
never  opened  or  worked;  that  it  has  been  abandoned;  and 
that  plaintiff  and  his  grantors  have  at  all  times  been  in  pos- 
session thereof,  have  paid  taxes  thereon,  and  that  plaintiff 
purchased  the  land  without  notice  of  any  claim  that  there 
was  a  highway  thereon  or  thereover.  As  we  view  the  case 
it  is  not  necessary  to  determine  the  validity  or  legality  of 
the  proceedings  for  the  establishment  of  the  highway  in 
question;  for,  conceding  that  it  was  properly  established, 
the  record  without  dispute  shows  that  it  was  never  opened 
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to  the  public,  worked,  or  otherwise  improved.  Plaintiff's 
immediate  grantor,  Brunton,  purchased  the  land  in  the  year 
1884,  and  neither  he  nor  plaintiff  had  any  notice  or  knowl- 
edge, save  such  as  the  record  disclosed,  that  there  was  a 
highway  at  the  place  in  question.  The  Coon  river  crosses 
the  claimed  highway  something  like  thirty-five  rods  south 
of  the  northwest  comer  of  section  29,  and  there  never  was 
any  sort  of  travel  over  the  road,  save  along  a  portion  of  the 
same  south  of  the  river,  which  led  into  an  east  and  west 
highway.  For  a  large  part  of  its  length  it  was  impassable 
and  could  not  be  used,  and  whatever  travel  there  may  have 
been  over  or  near  the  same  either  north  or  south  of  the  river 
was  infrequent  and  desultory.  The  road  has  been  fenced 
up,  and  the  land  used  for  agricultural  purposes  for  more 
than  seventeen  years,  and  plaintiff  and  his  grantors  have 
paid  the  taxes  thereon  for  all  of  this  time. 

As  we  have  said,  the^road  was  impassable  as  laid  out, 
there  was  no  bridge  over  the  stream,  and  no  part  of  the  high- 
way was  used,  save  as  open  prairie  country  was  driven  over 
in  the  early  days.  Under  this  state  of  facts  the  road  should 
be  treated  as  abandoned,  or  in  any  event  the  county  and  its 
oflScials  should  be  estopped  from  asserting  any  claim  there- 
to. Our  conclusion  is  fully  sustamed  by  the  follow- 
ing cases:  Bradley  v,  Appanoose  County,  106  Iowa,  105; 
Orr  V.  O'Brien,  77  Iowa,  253 ;  Hatch  v.  Barnes,  124  Iowa, 
251 ;  Rector  v.  Christy,  114  Iowa,  471 ;  Weber  v.  Iowa  City, 
119  Iowa,  633. 

The  result  is  that  the  decree  is  correct,  and  it  must  be, 
and  it  is  affirmed. 
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J.  L.  McLsoD  V.  W.  A.  Thompson,  Appellant 

Landlord  and  tenant:  breach  op  contract:  pleadings:  waiver  op 
OBJECTION.  A  lease  provided  that  there  should  be  an  equal  di- 
vision of  the  profits  arising  from  the  sale  of  stock,  "or  other 
proceeds  of  the  farm,"  except  that  the  tenant  was  to  have  the 
butter  made  from  the  "milk  milked  from  the  cows  on  the 
farm."  The  tenant  in  lieu  of  making  the  butter  separated  the 
cream  and  sold  it,  one  half  of  the  proceeds  for  which  the  land- 
lord brought  suit  to  recover.  The  defense  was  that  plaintiff 
had  not  failed  to  receive  one-half  of  the  "  other  proceeds  of  the 
farm,"  as  alleged,  and  evidence  was  introduced  without  objec- 
tion tending  to  show  that  the  parties  in  the  execution  of  the 
lease  had  treated  butter  made  from  the  milk  as  equivalent  to 
separated  cream.  Held,  that  this  question  was  involved  in  the 
general  denial  of  plaintiff's  claim,  though  not  specifically 
pleaded,  and  as  evidence  bearing  theron  was  introduced  by  both 
parties  without  objection  the  issue  should  have  been  submitted. 

Appeal  from  Crawford  District  Court. —  Hon.  F.  M.  Pow- 

EBs,  Judge. 

Monday,  April  13,  1908. 

Thb  defendant  was  a  tenant  on  plaintiff's  farm  for  a 
term  of  three  years,  beginning  March  1,  1902.  By  the 
terms  of  the  lease  he  was  to  pay  as  rent  one-half  of  all  the 
proceeds  of  the  farm,  and  to  begin  with  not  less  than  seventy- 
five  head  of  cattle  and  fifty  brood  sows  were  to  be  kept  on 
the  farm,  "  the  profits  of  all  sales  to  be  equally  divided  be- 
tween each  party  at  the  time  of  making  the  sale  of  the  stock 
or  other  proceeds  of  the  farm.''  To  this  there  was  an  ex- 
ception in  these  words :  "  It  is  also  agreed  that  the  party 
of  the  second  part  is  to  have  all  the  butter  made  from  the 
milk  milked  from  cows  on  the  farm.*'  During  the  second 
and  third  years  of  the  term,  defendant  sold  butter  fat  to 
the  value  of  $590.19,  to  recover  one-half  of  which  this  ao- 
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tion  was  brought.  After  all  the  evidence  had  been  intro- 
ducedy  the  jury,  on  motion,  was  directed  to  return  a  ver- 
dict for  the  plaintiff.  Judgment  was  entered  accordingly, 
and  the  defendant  appeals. —  Reversed. 

W.  8.  Moore  and  Saunders  &  Stuart,  for  appellant 
Shaw,  Sims  &  Kuehrde,  for  appellee. 

Ladd,  C.  J. —  By  the  terms  of  the  lease,  the  tenant 
agreed  to  pay  the  landlord,  "  one-half  of  all  the  proceeds  of 
the  farm,"  except  that  the  tenant  was  "  to  have  all  butter 
made  from  the  milk  milked  from  cows  on  the  farm.''.  After 
the  first  year,  he  disposed  of  cream  separated  from  the  milk 
to  a  company  engaged  in  making  butter,  the  proceeds  of 
which  amounted  to  $590.19.  While  compensation  therefor 
was  determined  by  the  percentage  of  butter  fat  contained 
in  the  cream,  it  was  the  latter  which  was  taken  from  the 
farm  and  delivered  to  the  creamery.  No  argument  is  re- 
quired to  show  that  cream  is  not  the  same  as  butter.  The 
latter  is  gathered  from  the  cream  by  churning,  and  the  resi- 
due is  the  buttermilk.  A  landlord  might  readily  assent  to 
the  tenant  having  all  the  butter  which  might  be  made  with 
such  facilities  as  he  might  have,  while  objecting  to  his  ap- 
propriation of  the  milk  or  cream.  The  reasons  for  this 
readily  surest  themselves,  as  that  the  skim  milk  and  but- 
termilk might  be  regarded  as  valuable  feed  for  calves  and 
hogs,  and  fewer  cows  likely  would  be  milked  in  order  to 
make  butter  than  to  sell  cream,  resulting  in  the  enhanced 
value  of  the  increase.  The  language  of  the  exception  is 
not  ambiguous,  and  is  open  to  no  other  construction  than 
that  it  gave  to  the  tenant  "  the  butter  made  from  the  milk." 
If  anything,  the  thought  that  only  butter  was  to  be  taken  by 
him  Was  emphasized  by  the  wording  of  this  clause,  and  the 
evidence  adduced  had  no  bearing  as  tending  to  clarify  words 
of  doubtful  signification.     Nevertheless,  evidence  was  re- 
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ceived  without  objection  showing  conclusively  that  the  par- 
ties understood  at  the  time  the  lease  was  executed  that  the 
tenant  was  to  raise  the  calves  for  the  common  enterprise, 
and  the  tenant  have  the  milk  and  butter  after  having  fed 
these.  Moreover,  the  tenant  testified  in  substance  that  he 
made  butter  from  the  milk  until  the  spring  of  the  second 
year,  when  he  purchased  a  cream  separator,  and  thereafter 
by  the  use  of  that  machine  separated  the  cream  from  the 
milk  and  sold  it  as  stated ;  that  before  buying  the  separator 
he  told  the  landlord  that  he  was  thinking  of  getting  a  sepa- 
rator and  inquired  of  him,  "Does  it  make  any  difference 
to  you  whether  I  sell  cream  or  the  butter?"  To  which 
plaintiff  responded,  "  No ;  why  should  it  ?  "  The  landlord 
admitted  that  Thompson  asked  him  whether  he  cared  if  he 
bought  a  separator,  and  that  he  had  assented,  but  testified 
that  he  was  unable  to  recall  whether  he  had  said  that  it  did 
not  make  any  difference  to  him  whether  he  sold  cream.  To 
this  should  be  added  the  circumstances  that  the  parties 
promptly  divided  all  proceeds  fi*om  the  farm,  save  of  the 
cream,  and  no  claim  was  made  for  these  until  September  of 
the  last  year,  although  they  lived  but  a  half  mile  apart,  and 
plaintiff  must  have  known  that  it  was  being  sold  during  the 
entire  period. 

Evidence  was  introduced,  without  objection,  not  only 
showing  the  understanding  between  the  parties,  not  ex- 
pressed in  the  lease,  was  that  the  tenant  should  have  the 
milk  after  raising  the  calves,  but  also  tending  to  show  that 
in  the  practical  execution  of  the  terms  of  the  lease  both 
treated  and  expressly  agreed  to  treat  the  cream  or  butter  fat 
as  equivalent  to  butter,  the  manufactured  article.  The  dif- 
ference to  the  landlord  was  insignificant,  and  if  in  carrying 
out  the  lease  he,  as  well  as  the  tenant,  recognized  the  sale  of 
the  butter  fat  as  practically  equivalent  to  that  of  butter,  the 
former  thereafter  should  not  be  permitted  to  insist  upon  any 
distinction  between  them.  Possibly  the  answer  was  not  as 
specific  as  it  would  have  been ;  for,  while  it  put  in  issue  the 
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claim  that  the  tenant  had  not  divided  equally  the  "other 
proceeds  of  the  farm,"  the  trial  proceeded  on  the  theory 
that  the  pleading  was  suflScient^  and,  as  this  matter  was  the 
only  <me  wherein  there  was  any  dispute  in  the  evidence,  it 
could  not  have  escaped  the  attention  of  the  court  Atten- 
tion to  the  course  of  the  trial  was  its  duty,  and,  the  parties 
having  treated  the  pleading  as  suflSdently  specific,  the  court 
should  have  accepted  their  construction.  Were  this  to  be 
regarded  as  a  separate  and  distinct  issue,  there  might  be 
some  doubt  whether  the  court  might  be  held  to  have  erred 
in  not  submitting  it.  In  several  cases  it  has  been  held 
proper  to  submit  issues  not  raised  by  the  pleadings,  when 
consent  thereto  or  acquiescence  therein  has  been  established 
by  failure  to  object  to  the  introduction  of  evidence  bearing 
thereon  or  in  some  other  manner.  See  Fenner  v.  Crips, 
109  Iowa,  455.  And  where  this  has  happened  the  refusal 
to  submit  such  an  issue  was  adjudged  error  in  Hansen  v. 
Kline,  136  Iowa,  101.  But  where  the  party  fails  to  indi- 
cate, either  in  an  amendment  to  his  pleading,  or  by  a  re- 
quest to  instruct,  or  in  some  other  way,  a  desire  that  an  is- 
sue outside  of  the  pleadings  be  submitted  to  the  jury,  it  is 
doubtful  at  least  whether  he  is  in  a  situation  to  complain  of 
the  action  of  the  court  in  accepting  his  written  statement 
of  what  he  relies  on  as  contained  in  the  pleadings  on  file. 
See  Saatoff  v.  Scott,  103  Iowa,  201.  But  this  is  not  that 
kind  of  a  case.  The  defense  interposed  was  that  plaintiff 
had  not  failed  to  receive  one-half  of  the  "  other  proceeds  of 
the  farm,"  and  the  proof  tended  to  show  that  this  was  so,  in- 
asmuch as  the  parties  in  the  practical  execution  of  the  terms 
of  the  lease  had  treated  "butter  made  from  the  milk"  as 
equivalent  to,  and  for  their  purposes  the  same  as,  cream 
separated  from  the  milk.  As  this  was  involved  in  the  gen- 
eral denial  to  plaintiff's  claim,  and,  though  not  specifically 
alleged,  the  evidence  bearing  thereon  was  introduced  by 
both  parties  without  objection  from  either,  we  are  of  opin- 
ion that  the  issue  should  have  gone  to  the  jury. —  Reversed. 
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Fu)itENOB  M.  Wood,  et  al.,  Appellees,  v.  John  S.  Hall, 
ET  AL.,  Appellants. 

Appeal:    briefs:    MonoN  to  strike.    Briefs  and  arguments  will  not 

1  ordinarily  be  stricken  because  not  filed  in  order,  and  in  the  instant 
case  the  motion  to  strike  might  have  been  good  if  directed  solely 
to  appellant's  reply,  or  at  least  time  could  properly  have  been 
granted  for  appellees  to  meet  the  argument :  but  as  the  motion  was 
to  strike  all  of  appellant's  argument  it  should  be  overruled. 

Drainage:    manner  of  raising  funds:    joint  action  of  counties. 

2  The  boards  of  supervisors  of  counties  into  which  a  drainage  dis- 
trict extends  have  the  power,  acting  jointly,  to  determine  how  the 
funds  shall  be  raised  to  meet  the  expenses  apportioned  to  each 
county  for  constructing  the  drainage  system. 

Same:    requirement  that  contractors  purchase  bonds.    The  super- 

3  visors  of  two  counties  have  no  power,  whether  acting  jointly  or 

severally,  to  provide  that  contractors  for  the  construction  of  a 
drainage  system  extending  into  both  counties  shall  purchase  bonds 
to  provide  a  fund  for  preliminary  expenses  and  for  the  rights  of 
way:  and  such  a  requirement,  manifestly  operating  to  increase  the 
amount  of  bids  and  to  prevent  competition,  should  not  be  included 
in  the  notice  to  contractors,  or  in  the  contracts;  but  where  a  bid 
was  not  made  with  a  view  to  buying  bonds  for  that  purpose  and 
the  contract  made  no  reference  thereto  it  should  not  be  held  invalid. 

Same:    contracts:    provisions  for  payment :    construction.    A  con- 

4  tract  for  the  construction  of  a  drainage  system,  extending  into  two 
counties,  that  the  contractor  shall  take  in  payment  drainage 
bonds  of  the  district,  should  be  construed  as  requiring  him  to 
take,  not  bonds  of  the  district  for  the  issuance  of  which  there  is 
no  authority,  T>ut  such  bonds  as  each  county  acting  inde- 
pendently may  lawfully  issue;  especially  where  the  proceedings 
of  the  boards  indicate  an  intention  to  issue  such  bonds. 

Same:    issuance  of  bonds  to  contiiactors  :    injunction  by  tax- 

5  PAYERS :  estoppel.  Taxpayers  who  knew  that  work  was  progress- 
ing under  contracts  for  the  construction  of  a  drainage  system  and 
that  their  lands  were  to  be  taxed  to  pay  the  expense ;  that  an  irreg- 
ularity existed  in  the  making  of  the  contracts  to  which  they  failed 
to  make  timely  objections  in  the  proper  manner;  and  whose  lands 
were  to  be  specially  benefited  by  the  improvement,  are  estopped  to 
question  by  injunction  the  validity  of  the  contracts,  because  of  a 
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mere  irregularity  in  the  proposed  method  of  issuing  and  disposing 
of  bonds  to  pay  the  preliminary  expenses  of  the  system;  where 
the  supervisors  have  authority  to  raise  funds  in  that  manner 
when  properly  exercised. 

Same:    estoppel.    After  a  taxpayer  has  submitted  his  case  involving 

6  objections  to  a  tax  upon  one  theory  he  cannot  by  amendment  to  his 
petition  change  his  grounds  of  objection. 

Same:    ihregulawty  in  contract:    waiver.    That  part  of  a  contract 

7  providing  for  the  joint  issuance  of  bonds  for  the  construction  of  a 
drainage  system  extending  into  both  counties  is  a  mere  irregu- 
larity, which  may  be  rejected  and  the  contract  be  otherwise  en- 
forced. 

Same:    rejection  of  bids:    modification  of  contract.    The  board  of 

8  supervisors  may  reject  a  bid  for  the  construction  of  a  drainage 
system  when  the  bidder  is  not  responsible,  and  its  action  is  not 
reviewable;  and  it  may  modify  the  contract  made  with  the  lowest 
responsible  bidder  when  for  the  benefit  of  the  property  owners, 
without  resubmitting  the  matter  for  bids. 

Same:    injunction.    The  discretion  of  supervisors  in  letting  a  con- 

9  tract  for  the  construction  of  a  drainage  system  will  not  be  inter- 
fered with  by  the  courts,  where  no  actual  fraud  is  shown  and  the 
evidence  on  the  question  of  price  is  conflicting. 

Same:    appeal.    Upon  an  appeal  from  the  action  of  supervisors  in 

10    proceedings  for  the  construction  of  a  drainage  system  there  must 

be  the  clearest  kind  of  proof  that  the  officers  have  acted  without 

jurisdiction,  or  have  abused  the  powers  conferred  upon  them,  to 

justify  interference  by  the  courts. 

Appeal  from  Harrison  District  Court. —  Hon.  N,  W.  Macy, 

Judge. 

Monday,  January  14,  1907. 

Petition  foe  Reheaeing  Withdbawn  Wednesday,  Maboh 

27,  1907.* 

This  is  a  suit  in  equity  against  the  boards  of  supervis- 
ors and  auditors  of  Harrison  and  Monona  counties,  and  F. 
M.  Crane,  the  Canal  Construction  Company,  and  the  Faris- 

[♦This  and  the  two  succeeding  opinions  were  released  for  pub- 
lication too  late  to  appear  in  chronological  order.— Editor]. 
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Kesl  Construction  Company  to  annul  certain  contracts  for 
the  construction  of  a  drainage  improvement  in  the  aforesaid 
counties  made  by  the  respective  boards  of  supervisors  with 
the  three  last-named  parties^  and  to  compel  the  letting  of  a 
pontract  for  the  work  to  W.  A*  Smith  &  Co.,  who,  it  is 
claimed,  were  the  lowest  bidders  therefor.  The  trial  court 
annulled  the  contracts,  but  refused  to  direct  an  award  of  the 
contracts  to  W.  A.  Smith  &  Oo.  Defendants  appeal. —  Be- 
versed  and  remanded. 

P.  A.  Sawyer,  A.  Kindell,  L.  W.  Fallon  and  8.  W.  Pack- 
ard, for  appellants. 

J.  8.  Dewell,  J.  W.  Anderson,  C.  A.  Bolter  and  Rode- 
fer  &  Arthur,  for  appellees. 

DisEMEiB,  J. —  We  have  a  motion  to  strike  appellants' 
brief  and  arguments  from  the  files,  for  the  reason  that  ap- 
pellees had  the  right  to  open  and  close  the  argument.  De- 
^  bri31t'  fendants  and  appellants  filed  an  opening  brief 

Tu^^  and  argument  August  17,  1906,  and  appel- 
lees filed  their  argument  November  10,  1906.  Thereafter 
•  and  on  December  8,  1906,  appellants  filed  a  reply  brief. 
On  December  11,  1906,  appellees  filed  their  motion  to  strike 
appellants'  briefs  and  arguments  for  the  reasons  stated.  The 
cause  was  submitted  with  motion  on  December  11th.  We 
do  not  ordinarily  strike  briefs  and  arguments  because  not 
filed  in  order.  Had  the  motion  been  directed  to  appellants' 
reply  brief  alone,  it  might  well  have  been  sustained.  Or, 
had  appellees  asked  for  time  within  which  to  file  a  reply  to 
appellants'  arguments,  this  might  have  been  granted,  but, 
as  the  motion  is  to  strike  all  of  appellants'  briefs,  it  must 
be  and  it  is  overruled.  Henning  v.  Colsch  (Iowa),  106  N. 
W.  922 ;  Tanilinger  v.  8ullivan,  80  Iowa,  218 ;  Davis  v.  Hvr 
her,  119  Iowa,  59. 

The  contention  that  appellants'  briefs  are  not  in  oom- 
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pliance  with  our  rules  is  without  merit.  McDermot  v.  Ma- 
honey  (Iowa),  116  N.  W.  788. 

Coming  now  to  the  merits,  we  find  that  proceedings 
were  regularly  instituted  in  the  year  1904  for  the  establish- 
ment of  a  drainage  district  in  the  adjoining  counties  of  Mo- 
nona and  Harrison,  under  the  provisions  of  chapter  68  of  the 
Acts  of  the  Thirtieth  General  Assembly.  It  is  conceded 
that  all  proceedings  were  regular  down  to  the  determination 
as  to  how  the  funds  should  be  raised  by  the  respective  boards 
to  meet  the  expenses  apportioned  to  each  county.  At  a  joint 
session  of  the  boards  held  in  May,  1905,  it  was  ordered  that 
the  following  notice  be  published  as  provided  by  law :  "  Pub- 
lic notice  is  hereby  given  that  the  joint  boards  of  supervisors 
of  Monona  and  Harrison  coimties  will  receive  bids  up  to 
twelve  o'clock,  noon,  on  Thursday,  June  8,  1905,  for  the 
construction  of  the  Monona-Harrison  ditch,  lateral  No.  1 
and  cut-offs,  in  Little  Sioux  river  in  accordance  with  plans 
and  profiles  on  file  in  the  office  of  the  auditors  of  Monona 
and  Harrison  counties."  [Here  follows  a  complete  descrip- 
tion of  the  improvements.]  Said  notice  also  contains  the 
following:  "The  cost  of  this  improvement  will  be  paid 
with  drainage  bonds  or  drainage  certificates  of  said  Monona 
and  Harrison  counties  drainage  district  No.  1,  respectively, 
issued  under  the  Iowa  drainage  law  for  said  drainage  dis- 
trict, which  bonds  or  certificates  will  bear  six  per  cent  inter- 
est, payable  semi-annually  from  date  of  issue,  and  one-tenth 
of  the  total  amount  will  mature  each  year  beginning  six 
years  from  date  of  issue,  the  last  tenth  maturing  fifteen 
years  from  the  date  of  issue.  Each  bidder  will  be  required 
to  accept  such  bonds  or  certificates  at  par  in  payment  for 
the  amount  of  his  bid  if  a  contract  should  be  awarded." 

On  the  day  fixed  in  this  notice,  bids  were  filed  with  the 
boards  of  supervisors  sitting  in  joint  session  by  W.  A.  Smith 
&  Co.,  the  Canal  Construction  Co.,  Faris-Kesl  Company,  and 
P.  M.  Crane.  In  each  of  the  bids,  save  that  filed  by  Crane, 
there  was  an  offer  to  take  bonds  of  the  drainage  district  at 
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par  in  payment  for  the  work  done,  and,  in  the  bids  of  the 
Canal  Construction  Company  and  the  Faria-Kesl  Construc- 
tion Company,  there  was  an  offer  to  take  at  par  such  an 
additional  amount  of  bonds  as  might  be  necessary  to  provide 
for  the  payment  of  damages,  right  of  way,  and  other  neces- 
sary expenditures  in  connection  with  the  work  done  by  them 
respectively.  On  the  8th  day  of  June,  1905,  the  boards,  in 
joint  session,  by  unanimous  vote  awarded  contracts  to  F.  M. 
Crane,  the  Canal  Construction  Company,  and  the  Faris-Kesl 
Construction  Company,  for  the  portions  of  the  work  let  to 
them  respectively,  at  the  rates  of  eleven,  eleven  and  one-half 
to  thirteen  and  one-half,  and  twelve  cents  per  cubic  yard  for 
the  material  to  be  removed  in  the  cutting  of  the  ditches. 
The  bid  of  W.  A.  Smith  &  Co.  was  rejected  because  the 
boards  did  not  consider  it  a  responsible  bidder.  The  par- 
ties whose  bids  were  accepted  immediately  ratified  the  same, 
and  on  July  20, 1905,  formal  contracts  were  entered  into. with 
each  of  said  bidders.  By  the  terms  of  each  of  these  con- 
tracts each  contractor  was  to  receive  payment  for  money  due 
thereon  in  drainage  bonds  of  the  said  Monona  and  Harrison 
counties  upon  certificates  of  the  engineer  as  the  work  pro- 
gressed. In  the  contracts  with  the  Canal  Construction  Com- 
pany and  the  Faris-Kesl  Construction  Company,  there  was  a 
further  provision  giving  the  boards  of  supervisors  the  option 
to  require  the  contractors  to  take  such  an  amoimt  of  legally 
issued  drainage  bonds  at  par  as  might  be  required  to  pay 
for  the  necessary  rights  of  way,  damages,  and  other  expenses 
on  the  work  embraced  in  each  respective  contract  No  such 
provision  is  found  in  the  contract  with  the  Crane  Company. 
By  the  terms  of  the  contracts,  the  contractors  had  the  option 
to  buy  the  bonds  and  to  pay  for  them  at  par  in  cash  at  any 
time. 

It  is  claimed  that,  prior  to  the  time  the  bids  were  re- 
ceived, it  was  agreed  between  the  members  of  the  boards  and 
the  promoters  of  the  ditch  that  no  bids  would  be  accepted  or 
considered  or  contracts  awarded  unless  the  bidder  or  con- 
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tractor  undertook  to  buy  a  sufficient  amount  of  drainage 
bonds  at  par  to  pay  all  the  preliminary  expenses  and  also 
the  damages  for  the  rights  of  way  for  the  improvement,  and 
that  all  prospective  bidders  were  notified  of  that  fact  before 
the  bids  were  fikd.  It  is  further  claimed  that  all  this  was 
without  authority  of  law  and  that  the  effect  thereof  was  to 
unduly  and  illegally  increase  the  cost  of  improvement  and 
that  it  did  increase  it  to  the  extent  of  nearly,  if  not  quite, 
$100,000.  In  the  proposal  submitted  by  the  Canal  Con- 
struction Company  was  the  following  clause :  "  If  rock  is 
found  in  the  dams,  classification  to  be  paid  for  on  the  basis 
of  sixty  cents  per  cubic  yard  for  hard-pan  and  loose  rock, 
and  $1.00  per  cubic  yard  for  solid  rock.  Any  material  re- 
quiring blasting  to  be  considered  as  hard-pan."  When  the 
boards  came  to  act  thereon  they  made  the  following  resolu- 
tion: "Eesolved,  that  the  contract  for  the  construction  of 
the  Monona-Harrison  ditch  and  cut-offs  and  dams  in  the  lit- 
tle Sioux  river  be  and  the  same  are  hereby  awarded  to  the 
following  parties:  Section  No.  1  at  11^  cents  per  cubic 
yard,  and  cut-offs  1  to  9,  inclusive,  and  dams  1  to  4,  inclu- 
sive at  13V^  cents  per  cubic  yard,  to  the  Canal  Construction 
Company ;  provided,  however,  that  the  said  above-mentioned 
party  will  accept  said  contracts  free  from  any  clause  or 
clauses  relative  to  any  additional  compensation  for  the  re- 
moval of  rock,  hard-pan,  or  any  other  substance."  The  con- 
tract as  finally  drawn  complied  with  this  resolution  and 
the  construction  company  waived  the  provision  as  to  in- 
crease of  price  in  the  event  rock  or  hard-pan  was  encoun- 
tered. It  is  claimed  that  this  was  illegal,  amoimted  to  a 
rejection  of  the  bid  and  the  making  of  a  new  contract  with- 
out submitting  the  matter  to  competitive  bids.  It  is  also 
claimed  that  the  provision  in  the  contracts  giving  the  boards 
power  to  compel  the  contractors  to  take  bonds  at  par  to  pro- 
vide for  the  payment  of  damages  for  right  of  way,  etc., 
was  and  is  illegal,  for  the  reason  this  was  a  matter  for  the 
county  auditor  and  not  the  boards.     Keliance  is  placed  upon 
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section  7,  chapter  68,  Acts  Thirtieth  General  Assembly, 
which  provides  that  the  damages  shall  be  secured  or  paid 
upon  such  terms  as  the  county  auditor  may  deem  just  and 
proper. 

This  action  was  commenced  December  11,  1905,  by 
some  of  the  plaintilBFs  who  were  taxpayers  within  the  drain- 
age district,  owning  land  in  Monona  county,  and  the  all^a- 
tions  in  the  original  petition  were  to  the  eflFect  that  the  pro- 
ceedings of  the  boards  were  illegal  and  void,  because  they 
did  not  award  the  contracts  to  the  lowest  bidder;  because 
of  actual  fraud  perpetrated  by  the  members  of  the  boards,  in 
that  the  awards  were  made  behind  closed  doors;  and  that 
certain  members  of  the  boards  colluded  with  the  parties  to 
whom  contracts  were  awarded  to  the  end  that  a  portion  of 
the  money  arising  out  of  the  contracts  should  be  used  in  the 
purchase  of  a  large  tract  of  land  lying  within  the  drainage 
district,  which  land  should  be  used  by  the  parties  to  whom 
the  contracts  were  awarded.  They  also  claimed  that  no 
notice  was  ever  served  upon  them  or  either  of  them,  or  upon 
one  Baker,  who  was  in  possession  of  a  part  or  all  of  these 
lands  of  the  pendency  of  the  petition  to  establish  the  ditch, 
the  day  of  hearing,  or  any  of  the  proceedings  relating  to 
the  improvement.  It  was  also  claimed  that  the  bonds  which 
it  was  proposed  to  issue  were  illegal  in  that  they  bore  6  per 
cent,  instead  of  4^^  per  cent,  interest,  and  that  this  was 
agreed  upon  by  defendants  for  the  purpose  of  defrauding 
the  taxpayers  and  increasing  the  compensation  of  the  con- 
tractors. It  was  also  claimed  that  the  bids  were  exorbitant, 
excessive,  and  unconscionable,  and  far  in  excess  of  the  rea- 
sonable value  of  the  work.  It  was  also  claimed  that  the 
law  under  which  defendants  were  acting  is  unconstitutional 
and  void.  In  this  petition  it  was  also  averred  that  the 
several  contractors  were  attempting  to  do  the  work  under 
their  contracts.  One  of  the  parties  plaintiff  came  into  the 
case  January  1,  1906.  On  January  2d  of  that  year  defend- 
ants filed  their  answers,  which  were,  in  effect,  general  denials 
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and  pleas  of  estoppel  based  upon  an  appearance  by  each  of 
plaintiffs  before  the  board  of  supervisors  to  object  to  the 
report  of  the  conunissioners  and  to  the  assessment  of  their 
lands  in  which  they  made  and  filed  certain  written  objec- 
tions, which,  it  is  claimed,  bound  and  estopped  them  from 
setting  up  any  other  in  this  action.  March  9,  1906,  various 
other  parties  came  into  the  suit  as  plaintiffs  and  adopted  the 
all^ations  of  the  petition  theretofore  filed.  In  an  amend- 
ment to  the  answer  defendants  pleaded  an  estoppel  based 
upon  a  large  amount  of  work  done  by  the  contractors  under 
their  contracts  and  expenses  incurred,  and  further  pleaded 
a  full  hearing  upon  all  the  objections  filed  by  plaintiffs 
before  the  boards  of  supervisors,  an  adjudication  that  none 
were  meritorious,  and  an  appeal  by  the  objectors  to  the  dis- 
trict court  of  Monona  county,  where  the  appeal  was  then 
pending.  They  asked  an  abatement  of  this  action  until  that 
appeal  was  determined.  The  case  upon  these  issues  came 
on  for  trial  April  12,  1906,  and  at  the  conclusion  of  the 
testimony  and  after  the  argument  was  commenced  plaintiffs 
filed  an  amendment  to  their  petition  in  which  they  made  an 
averment  of  many  of  the  facts  recited  above,  and  made  the 
claims  which  they  now  rely  upon  as  grounds  for  the  relief 
granted  them  by  the  trial  court.  Thereafter  defendants 
filed  an  answer  to  this  amendment  which  contained  a  general 
denial  and  this  further  plea  of  estoppel :  "  For  further  an- 
swer, and  as  a  special  defense  to  the  matters  and  things  in 
said  amendment  contained,  defendants  allege  that  the  con- 
tracts which  plaintiffs  are  seeking  to  have  enjoined  and 
annulled  in  said  action  were  executed  on  the  20th  day  of 
July,  1905,  and  the  contractors  for  the  construction  of 
the  several  improvements  in  said  Monona-Harrison  drain- 
age district  qualified  for  the  performance  of  the  work 
awarded  them  by  executing  and  filing  bonds  as  by  law  re- 
quired, immediately  upon  the  execution  of  said  contracts, 
at  great  expense,  and  commenced  the  construction  of  dredge 
boats  and  machinery  for  the  prosecution  of  said  work,  and 
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a  large  portion  of  said  work  has  already  been  performed; 
the  total  expense  of  said  several  contractors,  and  work  done 
aggregating  upwards  of  $100,000,  as  shown  by  the  evidence, 
all  of  which  was  known  to  plaintiffs  at  the  time  the  same 
was  incurred ;  and  the  plaintiffs  are  now  barred  and  estopped 
from  asking  and  demanding  the  relief  prayed  for  by  reason 
of  the  matters  and  things  set  out  in  said  amendment" 

The  trial  court,  after  hearing  the  arguments,  made  the 
following  findings  of  fact  and  conclusions  of  law: 

(1)  The  court  finds  that  there  was  no  irregularity  or 
illegality  in  the  organization  of  the  joint  session  of  the  boards 
of  supervisors  of  Monona  and  Harrison  counties.  (2)  That 
there  was  no  lack  of  jurisdiction  for  failure  to  serve  notice 
on  Peter  W.  Baker,  in  actual  possession  as  tenant  of  the 
lands  of  the  plaintiffs  Bolters  and  Wood.  (3)  That  there 
was  no  actual  fraud  or  collusion  between  any  member  of 
the  board  of  supervisors  and  the  successful  bidders.  (4) 
That  the  joint  session  of  the  two  boards  acted  without  au- 
thority and  beyond  its  power  in  determining  how  the  funds 
should  be  raised  by  the  respective  boards  to  meet  the  expenses 
apportioned  to  its  share  of  the  work.  (5)  That  the  joint 
session  in  receiving  and  acting  upon  bids  offering  to  sub- 
scribe for  a  pro  rata  share  of  bonds  for  the  preliminary  and 
right  of  way  expenses  acted  without  authority.  (6)  That 
the  action  referred  to  in  4  and  6  had  the  necessary  effect 
of  preventing  and  limiting  fair  and  reasonable  competition, 
resulting  in  favoritism  and  increased  expense  for  the  im- 
provement, amounting  to  a  legal  f rud,  without  any  intent 
or  purpose  of  that  kind  on  the  part  of  any  member  of  the 
boards  of  supervisors. 

In  so  far  as  the  findings  of  fact  are  concerned,  appel- 
lants make  no  serious  contention.  They  do  complain  of 
the  conclusions  of  law,  and  earnestly  insist  upon  their  plea 
8.  dkainagi:         of  cstoppcl,  which  is  uot  mentioned  by  the 

manner  of  .  -r\    f       -%  t       t  \ 

raising  funds:    trial    court     Defendants    contend    that    the 

joint  action 

of  counties.       trial  court  was  in  error  in  holding  that  the 
joint  session  of  the  two  boards  of  supervisors  acted  without 
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authority  in  determining  how  the  fund  should  be  raised  by 
the  respective  boards  to  meet  the  expenses  apportioned  to 
its  share  of  the  work.  There  is  some  confusion  in  the  law 
upon  this  subject,  but  we  are  of  opinion,  after  carefully 
studying  it,  that  boards  of  supervisors  acting  jointly  had 
authority  to  do  everything  that  was  done  by  the  defendant 
boards  in  this  case,  save  the  issuance  of  improvement  cer- 
tificates, or  the  sale  of  bonds  to  meet  the  expenses  of  the 
improvement.  Section  33  of  the  act  in  question  expressly 
provides  that  "  the  several  boards  of  supervisors  acting 
separately  and  within  their  own  counties  shall  proceed  to 
levy  and  collect  the  taxes  apportioned,  •  .  .  and  they 
may  issue  improvement  certificates  or  may  sell  bonds  for 
the  full  amount  of  the  benefits  apportioned  to  each  county." 
The  bonds  are  to  be  issued  by  each  county  severally  for  the 
amount  of  the  benefits  apportioned  to  each  county,  and 
when  so  issued  the  board  may  devote  the  same  at  par  to  the 
payment  of  the  work  as  it  progresses.  See  section  28  of 
the  acts  before  referred  to.  The  boards  had  express  author- 
ity to  let  the  contracts  in  joint  session  and  to  take  many 
other  necessary  steps.  See  sections  30,  32,  33,  and  34  of 
the  act 

The  boards  acting  jointly  or  severally  had  no  power 
to  provide  that  the  contractors  should  purchase  bonds  to 
provide  for  the  preliminary  expenses,  and  for  the  rights  of 
8.  sam«:  way  and  the  inclusion  of  this  matter  in  the 

requirement  •' 

*Jj^-  bids,  which,  as  to  the  Canal  Company  and 

JSSS^  the  Faris-Kesl   Company,  we  think  it  suffi- 

ciently shown,  was  not  only  without  authority,  but  mani- 
festly increased  the  amount  of  the  bids  and  prevented  fair 
and  reasonable  competition.  The  inclusion  of  this  matter 
in  the  contracts  of  these  two  companies  was  erroneous  and 
sufficient  to  avoid  these  contracts,  unless  it  be  for  some  of 
the  matters  to  which  we  shall  hereafter  call  attention.  These 
are  the  only  matters  which  seem  to  affect  the  legality  of  the 
contracts  which  were  annulled  by  the  district  court     As  to 
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these,  however,  appellants  contend  that,  as  the  Crane  con- 
tract did  not  impose  upon  him  the  obligation  of  taking  bonds 
to  mjeet  preliminary  expenses  and  damages  for  rights  of 
way,  it  should  not  be  set  aside.  It  does  not  appear  that 
he  made  his  bid  with  the  idea  that  he  should  take  any  of 
these  bonds,  nor  does  his  contract  require  him  to  do  so. 

The  only  possible  reason  for  setting  aside  his  contract 
is  the  provision  requiring  him  to  take  drainage  bonds  of 
Monona  and  Harrison  counties  in  payment  for  his  work. 

4.  Sams:  In  One  scusc  this  might  require  him  to  take 

contracts:  ,  «-?  * 

provisions         joint  bouds  of  the  two  counties,  yet  we  think 

lorpsymcnt:        *  ^  ^ 

constniction.  ^hc  coutract  might  well  be  performed  by  the 
issuance  of  several  bonds  of  the  two  counties,  each  issuing 
the  bonds  which,  under  the  law,  it  might  issue  for  the  work 
done.  The  law  expressly  provides  that  the  bonds  shall  be 
paid  only  by  a  tax  assessed,  levied,  and  collected  on  the 
lands  within  the  district  In  other  words,  the  counties  are 
not  liable  thereon.  They  are  simply  the  agents  through 
whom  the  tax  is  collected  and  paid,  and  as  there  is  no  per- 
sonal liability  the  stipulation  in  the  contract  may  be  per- 
formed through  the  issuance  of  several  bonds  by  the  coun- 
ties named.  There  is  no  showing  that  the  counties  intended 
in  this  case  to  do  otherwise.  The  proceedings  of  the  boards 
show  that  the  bonds  were  to  be  issued  in  accordance  with 
the  provisions  of  chapter  68,  of  the  Acts  of  the  Thirtieth 
General  Assembly,  and  the  contract  must  be  construed  in  the 
light  thereof.  No  good  reason  is  shown  for  annulling  the 
Crane  contract 

As  to  the  other  contracts,  the  defendants  vigorously  con- 
tend that  plaintiffs  are  estopped  from  questioning  them. 
The  only  reply  made  by  appellees  to  this  proposition  is  that 

5.  sam«:  the  doctrine  does  not  apply  to  public  corpora- 
of  bonds  to        tious  such  as  countics,  and  that  acts  of  the 

contractors:  ' 

tolja5^:^     officers  thereof  do  not  bind  the  public  by  es- 

*****'*'**'•  toppel.    In  a  general  sense  this  is  undoubtedly 

true.     But  the  estoppel  relied  upon  here  is  not  of  a  municipal 
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coiporation  through  its  officers,  but  of  private  individuals 
who  are  attacking  certain  contracts  made  by  public  officers 
with  private  individuals.  In  such  cases  there  may  undoubt- 
edly be  an  estoppel. 

It  appears  that,  after  the  contracts  were  let,  the  contract- 
ors proceeded  with  their  work  and  expended  large  sums  of 
money  in  the  building  of  machinery  and  the  excavation  of 
ditches,  all  with  the  knowledge  of  plaintiffs,  and  that  plain- 
tiffs made  no  tenable  objections  to  the  proceedings  until  they 
filed  their  amended  petition  in  April  of  the  year  1906. 
Prior  thereto  these  plaintiffs  had  made  certain  definite  and 
specific  objections  to  the  work,  none  of  which  were  tenable, 
and  defendants  proceeded  to  meet  these  issues  and  were  not 
required  to  meet  any  others  until  the  amendment  was  filed 
after  the  close  of  the  testimony  and  after  the  argument  had 
•  b^un.  That  the  doctrine  of  estoppel  applies  to  cases  in- 
volving works  of  public  improvement  is  well  settled  by 
the  authorities.  See  Elliott,  Roads  and  Streets  (1st  Ed.) 
418-422  et  seq.,  and  cases  cited;  also  Harmon  v.  City,  53 
Neb.  164  (73  N.  W.  673),  and  cases  cited.  To  constitute 
such  an  estoppel  it  must  be  shown  that  the  owner  knew  the 
improvements  were  being  made.  This  appears  in  this  case 
from  the  allegations  of  plaintiffs^  original  petition  that  they 
knew  the  cost  thereof  was  to  be  paid  by  a  tax  upon  their  prop- 
erty. This  also  appears  from  the  allegations  of  the  petition 
that  they  knew  of  the  infirmity  or  defect  under  which  the 
proceedings  were  had  which  would  render  them  invalid. 
This  is  sufficiently  shown  in  the  case  now  before  us.  And 
lastly,  that  there  is  some  special  benefit  to  the  owner^s  prop- 
erty distinct  from  that  of  the  general  public  Of  course, 
if  the  proceedings  are  absolutely  void  or  without  jurisdic- 
tion, a  taxpayer  will  not  be  estopped  solely  upon  the  grounds 
of  benefits  received.  Buckley  v.  City,  9  Wash.  253,  269 
(37  Pac.  441).  But,  if  not  void,  the  doctrines  above  an- 
nounced apply.  We  have  heretofore  applied  them  to  cases 
involving  public  improvements,  and  to  taxation  cases  as  welL 
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See  Starr  v.  City  of  Burlington,  45  Iowa,  87 ;  Robinson  v. 
City,  50  Iowa,  240;  Patterson  v.  Baumer,  43  Iowa,  477; 
B.,  C.  B.  (&  M.  R.  R.  V.  Stewart,  39  Iowa,  267 ;  Lamb  v. 
R.  R.,  39  Iowa,  333 ;  Johnson  v.  Kessler,  76  Iowa,  411, 

Plaintiffs  did  object  to  the  tax,  but  their  objectionB  were 
embodied  in  their  original  petition  and  in  the  proceedings 
before  the  boards  which  did  not  raise  the  questions  presented 
«.  Sami:  ^  ^^^^  amendment  to  the  petition.     This 

estoppd.  ^yIb  for  the  application  of  another  rule.     It 

is  this,  when  a  party  gives  a  reason  for  his  conduct  and  de- 
cision touching  anything  involved  in  a  controversy  he  can- 
not, after  litigation  has  begun,  diange  his  ground  and  put 
his  conduct  upon  another  and  different  construction.  He  is 
not  permitted  to  thus  mend  his  hold.  He  is  estopped  from 
doing  it  by  well-settled  principles  of  law.  Donley  v.  Porter, 
119  Iowa,  542;  Pepper  v.  Phila.,  114  Pa.  96  (6  AtL  899) ; 
Milling  Company  v.  Ins.  Co.,  127  Iowa,  314,  and  cases  cited ; 
Brooks  V.  Laurent,  98  Fed.  647  (39  C.  C.  A.  201). 

The  action  of  the'  boards  which  is  condemned  was 
neither  malum  in  se  nor  nudum  prohibitum.    At  most  it 
was  a  mere  irregularity,  and,  under  the  doctrine  of  many 
Same-  authorities,  that  part  of  the  contract  provid- 

inSn'^5^       ^8  ^^^  *^®  issuance  of  joint  bonds,  if  it  does 
wwTcr.  provide  therefor,  may  be  rejected  as  unwar- 

ranted and  unauthorized,  and  the  contract  otherwise  en- 
forced. See  Hitchcock  v.  Galveston,  96  U.  S.  341  (24  L. 
Ed.  659)  ;  Chapman  v.  Douglass  Co.,  107  TJ.  S.  348  (2  Sup. 
Ct.  62,  27  Lw  Ed.  378)  ;  Scojield  v.  City,  68  Iowa,  695 ;  Cedar 
Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  234.  Defend- 
ants undoubtedly  had  power  to  issue  bonds  for  the  purpose  of 
paying  the  preliminary  expenses  and  for  the  right3  of  way, 
and  to  sell  them  to  the  best  advantage.  That  they  should 
compel  the  bidders  to  take  these  in  making  their  bids  was  a 
mere  irregularity  and  did  not  go  to  the  essence  of  the  con- 
tracts ;  in  other  words,  did  not  render  them  void.  In  such 
cases  it  is  clear  there  may  be  an  estoppel.     The  following 
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cases  from  other  jurisdictions  seem  to  be  closely  in  point; 
Brovm  v.  Merrick  Co.,  18  Neb.  355  (25  N.  W.  356)  ;  Kellogg 
V.  Ely,  15  Ohio  St  64;  Muncey  v.  Joest,  74  Ind.  410;  Mont- 
gomery V.  Wasem,  116  Ind.  343  (15  N.  E.  795,  19  N.  E. 
184) ;  Pepper  v.  City,  114  Pa.  96  (6  AtL  899) ;  Meister  v. 
Bimey,  24  Mich.  435 ;  Wheeler  v.  Rice,  83  Pa.  232. 

A  sufficient  answer  to  the  claim  that  the  boards  did  not 
accept  the  bids  of  certain  contractors  but  made  new  contracts 
with  them  without  resubmitting  the  matter  for  bids  is  an- 
swered  by   these    suggestions.     The   bid    of 
rejection  Smith  &  Co.  was  rejected  because  they  were 

modification      were  uot  responsible  bidders.     This  finding 

ofcontract.  ,  .  ,    ,  i  x 

cannot  be  reviewed  by  the  courts.  Inge  v. 
Board  of  Public  Works,  135  Ala.  187  (33  So.  678,  93  Am. 
St  Rep.  20) ;  People  v.  Kent,  160  111.  655  (43  N.  E.  760). 
This  being  true  and  the  modification  6i  the  contracts 
being  for  the  benefit  of  the  persons  ultimately  liable 
for  the  expenses  of  the  work  there  was  no  need  for  re- 
submitting or  reletting  the  contracts.  These  contractors 
were  the  lowest  responsible  bidders,  and  the  change  made 
by  the  board  in  the  acceptance  of  the  bfd  was  for  the  bene- 
fit of  the  property  owners  and  did  not  amount  to  the  mak- 
ing of  new  contracts  without  bids.  Many  cases  might  be 
cited  in  support  of  this  proposition  but  it  is  so  fundamental 
as  not  to  require  it 

There  was  no  actual  fraud  upon  the  part  of  any  of  the 
defendants.  In  what  they  did  they  acted  according  to  their 
best  judgments,  and,  if  there  be  any  fraud,  it  is  a  legal  one 
9.  Sams:  ouly.     In  such  cascs  it  requires  a  very  strong 

injunction.  showing  to  justify  a  court  in  interfering. 
There  is  some  testimony  that  the  work  was  let  for  an  ex- 
travagant price,  while,  on  the  other  hand,  experts  gave  it 
as  their  opinion  that  it  was  not  unreasonable.  In  view  of 
this  conflict  and  of  the  discretion  lodged  in  the  boards,  we  are 
not  justified  in  interfering  because  the  contracts  were  im- 
prudently made.  City  v.  Terra  Haute  Co.,  94  Ind.  305; 
Vou  138  lA.— ai 
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Pepper  v.  City,  114  Pa.  96  (6  AtL  899)  ;  People  v.  Stephens, 
71  K  Y.  527- 

It  appears  that  plaintiff's  have  an  appeal  pending  from 
the  action  of  the  boards.  Whether  or  not  upon  that  appeal  the 
questions  we  are  now  considering  may  be  taken  advantage  of, 
10.  Same:  ^®  ^^  ^^^  ^^^  determine.     Many  questions 

appeaL  ^^^y,  ^ye  considered  upon  an  appeal  which  can- 

not be  raised  in  an  injimction  proceeding  such  as  this.  In 
all  such  cases  there  must  be  the  clearest  kind  of  proof  that 
the  public  officers  have  acted  without  jurisdiction  or  abused 
the  powers  conferred  upon  them.  See  cases  hitherto  cited. 
Upon  appeal,  the  question  of  laches  and  estoppel  is  not  neces- 
sarily involved,  and,  of  course,  does  not  arise  from  the  mere 
fact  that  work  has  been  done  under  the  contracts. 

We  are  constrained  to  hold  that  the  trial  court  was  in 
error  in  annulliiig  the  contracts,  and  its  decree  must  be,  and 
it  is,  reversed,  and  the  cause  will  be  remanded  for  one  in  har- 
mony with  this  opinion. —  Reversed  and  remanded. 


D.  H.  McKeie^  v.  C.  A.  Mubphy  et  al..  Appellants. 

Creditors'  suits:    supplementary  proceedings.    Code,  section  4087, 

1  relating  to  a  judgment  creditor's  right  to  an  equitable  action  to 
subject  the  property  of  the  debtor  to  the  payment  of  a  judgment, 
etc,  provides  an  entirely  different  remedy  from  that  of  section 
3979,  seq.,  relating  to  the  taking  of  mortgaged  personal  property  on 
execution. 

Same.    To  subject  the  property  of  a  judgment  debtor  to  the  satisfac- 

2  tion  of  a  judgment  it  is  not  necessary  to  allege  the  insolvency 
of  the  debtor;  nor  is  an  actual  levy  necessary  to  bring  the  plain- 
tiff within  the  provisions  of  the  statute. 

Same:    appointment  of  receiver.    In  the  proceeding  to  subject  the 

3  property  of  a  judgment  debtor  to  the  satisfaction  of  the  judgment, 
the  court  or  a  judge  thereof  may  appoint  a  receiver  in  vacation  on 
the  petition  of  either  party,  where  he  shows  a  probable  right  or 
interest  in  the  property,  and  that  the  same  is  in  danger  of  being 
lost,  injured  or  imp'aired. 
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Appeal  from  Johnson  District  Court. —  Hon.  J.  H.  Pkbs- 

TON,  Judge. 

Thtjbsday,  Octobeb  24,  1907. 

Petition  fob  BEHEARma  Withdrawn  Saturday,  Novem- 
ber 30,  1907. 

This  is  an  action  under  Code,  section  4087,  to  subject 
the  property  of  C.  A.  Murphy  to  the  satisfaction  of  a  judg- 
ment against  him,  and  asking  the  appointment  of  a  receiver 
for  said  property.  A  receiver  was  appointed,  and,  from  said 
order,  the  defendants  appeaL — Affirmed. 

W.  J.  Bcddtvin,  for  appellant. 

Remley  &  Remley,  for  appellee. 

Shebwin,  J. — ^As  a  premise  to  our  consideration  of  this 
case  on  the  record  presented,  we  may  say  that  appellant's 
counsel  has  made  no  attempt  to  comply  with  the  rules  of 
this  court  governing  the  preparation  and  order  of  his  argu- 
ment, and,  had  it  been  assailed  by  motion,  it  would  un- 
doubtedly have  been  stricken  from  the  files. 

The  Johnson  County  Savings  Bank  recovered  a  judg- 
ment against  the  defendants  C.  A.  Murphy  and  J.  B.  Mc- 
Cray.  Execution  was  issued  on  said  judgment,  and,  when 
the  officer  having  the  same  was  about  to  levy  on  the  property 
of  said  McCray,  the  latter  induced  the  plaintiff  herein  to 
purchase  said  judgment,  whereupon  the  contemplated  levy  on 
McCra/s  property  was  abandoned.  Thereafter  the  plain- 
tiff caused  a  levy  to  be  made  on  a  livery  stock  owned  and 
in  the  possession  of  the  defendant  Murphy,  and  still  later 
the  plaintiff  brought  this  action  to  subject  said  property  to 
the  satisfaction  of  said  judgment  In  his  petition  he  alleged 
that  the  property  was  incumbered  by  mortgages,  that  the  true 
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amount  due  thereon  could  not  be  ascertained  by  him,  and 
that  one  of  said  mortgages  was  fraudulent  and  void,  and 
executed  for  the  purpose  of  hindering  and  delaying  the  col- 
lection of  his  judgment.  A  receiver  was  asked  and  on  hear- 
ing was  appointed  and  qualified  by  giving  a  bond  as  required 
by  the  order  making  his  appointment. 

Appellants  contend  that  the  plaintiff  did  not  proceed 
under  sections  3979  to  3989  of  the  Code,  and,  because 
thereof,  that  he  has  no  standing  in  court.  These  sections 
1.  Crbditom'  i^late  to  levies  on  mortgaged  personal  prop- 
wpjfimcntary  ®^>  ^^^  *^®  plaintiff  couccdcs  that  he  did  not 
proceedings.  comply  therewith,  but  says  that  he  brought  this 
action  under  section  4087.  This  section  provides  in  sub- 
stance that,  at  any  time  after  the  rendition  of  a  judgment,  an 
action  by  equitable  proceedings  may  be  brought  to  subject 
any  property  or  interest  therein  belonging  to  the  defendant 
to  the  satisfaction  of  said  judgment.  Said  section  also  pro- 
vides that  certain  persons  other  than  the  judgment  debtor 
may  be  made  parties  defendant  in  said  action.  Section  4087 
provides  a  remedy  which  is  entirely  independent  of  sections 
3979  to  3989,  inclusive;  for  we  have  held  that  the  proceed- 
ing under  said  section  is  not  exclusive.  Hirsch,  Elson  &  Co, 
V.  Israel,  106  Iowa,  498;  Clark  v.  Pattov,  92  Iowa,  247; 
BtLcJc'Reiner  Co.  v.  Batty^  82  Iowa,  353. 

Appellants  also  say  that  there  should  have  been  an  al- 
legation that  the  judgment  debtor  was  insolvent.  A  sufficient 
answer  to  this,  however,  is  to  be  found  in  the  language  of 
the  statute  itself,  which  authorizes  the  action 
to  subject  any  property,  or  interest  therein,  be- 
longing to  the  defendant,  to  the  satisfaction  of  said  judgment. 

It  is  further  said  that  this  action  cannot  be  maintained 
because  ten  days  had  elapsed  between  the  actual  levy  und^ 
execution  and  the  time  when  the  hearing  of  the  application 
for  a  receiver  was  had.  An  actual  levy  was  not  necessary 
to  bring  the  plaintiff  within  the  provisions  of  section  4087. 
Section  4089  provides  that  the  lien  shall  be  created  on  the 
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property  of  the  judgment  debtor,  or  his  interest  therein,  from 
the  time  of  the  service  "  of  notice  and  copy  of  the  petition  on 
the  defendant  holding  or  controlling  such  property  or  any  in- 
terest therein."  Falker  &  Stern  v.  Linehan,  88  Iowa,  641. 
That  notice  was  served  in  the  instant  case  is  cleaix  If  the 
required  petition  was  not,  no  issue  of  the  kind  was  raised 
in  the  district  court,  and  it  is  now  too  late  to  raise  it. 

The  appellants  filed  a  general  equitable  demurrer,  which 
was  overruled,  and  they  now  claim  that  such  demurrer  raised 
the  question  of  the  jurisdiction  of  the  judge  to  appoint  a 
8.  Same:  receiver  in  vacation.     In  our  judgment  the 

appointment  ,  ^  , 

of  receiver.  dcmurrcr  did  not  raise  the  question,  but  con- 
ceding, for  the  purposes  of  the  case,  that  it  did,  it  was 
properly  overruled.  Code,  section  3822,  expressly  author- 
izes the  appointment  of  a  receiver  by  a  judge  in  vacation. 
It  says:  "  On  the  petition  of  either  party  to  a  civil  action 
or  a  procedure  wherein  he  shows  that  he  has  a  probable  right 
to  or  interest  in  property  which  was  the  subject  of  the  con- 
troversy, and  that  such  property  or  rents  and  profits  are  in 
danger  of  being  lost,  materially  injured  or  impaired,  .  .  . 
the  court,  or  in  vacation,  the  judge  thereof,  .  .  •  may 
appoint  a  receiver  to  take  charge  of  and  control  such  property 
.     •     •     during  the  pendency  of  the  action." 

The  greater  part  of  the  appellants'  argument  is  de- 
voted to  the  denunciation  of  the  plaintiff  and  his  attorneys. 
The  plaintiff  bought  the  judgment,  and  owned  it  at  the  time 
this  action  was  brought  He  had  the  absolute  legal  right 
to  enforce  it  in  the  way  he  has  sought,  and  neither  he  nor 
his  attorneys  are  subject  to  just  criticism  for  so  doing. 
While  the  plaintiff  would  have  been  bound  to  accept  payment 
of  the  judgment,  he  was  not  bound  to  assign  it  to  any  one, 
and  his  refusal  to  do  so,  constitutes  no  legal  wrong.  We 
have  examined  the  record  in  this  case  with  care,  and  we 
are  fully  satisfied  that  the  order  appointing  a  receiver  was 
warranted  by  the  facts  disclosed,  and  should  be  affirmed. 
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A  motion  to  dismiss  the  appeal  as  to  certain  defendants 
other  than  C.  A.  Murphy  was  filed  and  submitted  with  the 
case.  It  is  overruled.  The  disposition  of  the  appeal  as  to 
Murphy  is  conclusive  as  to  the  other  defendants. —  Affirmed. 


J.  G.  Hendebson  and  othebs,  Appellants,  v.  Bebtha  Jack- 
son AND  OTHEBS,  Appellees. 

Wills:    OBjEcnoNS  to  probate:    demurrer:    sufficiency.    A  demur- 

1  rer  to  objections  to  the  probate  of  a  will  on  the  grounds  that  con- 
testants failed  to  allege  unsoundness  of  mind,  or  undue  influence 
in  such  a  manner  or  degree  as  to  give  them  any  rights,  and  that  the 
objections  show  on  their  face  that  they  are  bottomed  upon  the  un- 
due influence  of  the  husband  who  died  prior  to  the  making  of  the. 
will,  are  sufficiently  specific  to  raise  the  questions  on  which  propo- 
nents rely. 

Vnils:    UNDUE  influence:    pleadings.    The  single  allegation  that  a 

2  testatrix,  several  years  subsequent  to  the  death  of  her  husband,  was 
influenced  by  his  request  and  her  promise  to  him  in  his  lifetime  to 
make  a  different  disposition  of  her  property  than  she  otherwise 
would,  is  not  sufficient  to  constitute  undue  influence  or  mental  inca- 
pacity; but  it  may  be  considered  with  other  circumstances  fairly 
tending  to  show  unsoundness  of  mind  or  undue  influence. 

Same.    A  will  to  be  the  product  of  undue  influence  must  in  essence 

3  and  effect  be  the  will  of  the  party  exercising  the  influence,  and  not 
that  of  the  party  executing  it;  and  such  influence  must  have  been 
exercised  at  the  time  and  over  the  very  act  of  executing  the 
instrument 

Same:    mental  incapacity.    The  statement  that  testatrix  was  laboring 

4  under  the  hallucination  that  the  demand  and  promise  to  her  hus- 
band was  binding  upon  her,  and  that  if  she  failed  to  observe  them 
she  would  suffer  his  displeasure  in  the  future,  is  insufficient  to  raise 
the  issue  of  mental  incapacity. 

Appeal  from  Cedar  District  Court. —  Hon.  B.  H.  Miller^ 

Judge. 

Tuesday,  May  9,  1907, 
Reheabing    Denied    Wednesday,   Deoembeb    11,    1907. 


Digitized  by 


Google 


Dec  1907]  Hbnbbbson  v.  Jackbok.  327 

Thb  opinion  states  the  case. —  AffirmecL 

J.  0.  France  and  /.  J.  Hwmiel,  for  appellants. 

Wright,  Leach  &  Wright  and  (7.  0.  BoUng,  for  appellees. 

Wkaveb,  C.  J. —  Jane  Powell,  a  resident  of  Cedar 
county,  Iowa,  died  on  June  20,  1905,  leaving  a  writing 
which  purported  to  be  her  last  will  and  testament.  This  in- 
strument being  offered  for  probate,  the  plaintiffs,  who  are 
heirs  at  law  of  the  deceased,  appeared  and  filed  objections 
thereto.  This  pleading  is  too  long  to  be  quoted  entire,  but 
the  substance  thereof  is  as  follows:  That  at  the  date  of  the 
will  offered  for  probate.  May  22,  1905,  Jane  Powell  was  the 
widow  of  one  Benjamin  Powell,  who  died  on  March  21, 
1901;  that  prior  to  said  last-named  date  the  said  Jane 
Powell  at  the  instance  and  direction  and  imder  the  influence 
of  her  said  husband  made  and  executed  a  will  by  terms  of 
which  she  devised  and  bequeathed  her  entire  estate  to  the 
heirs  and  relatives  of  the  said  Benjamin  Powell,  ignoring 
her  own  lawful  heirs  and  blood  relatives;  that  after  the 
death  of  her  husband  the  said  Jane  Powell  executed  the  will 
now  in  controversy  "  for  the  purpose  only  of  compensating 
those  of  her  relatives  who  had  cared  for  and  nursed  her  dur- 
ing her  last  sickness  and  in  consideration  thereof,  and  that 
she  desired  to  and  would  have  revoked  the  provisions  of  the 
first  will  entirely  and  given  her  property  to  members  of  her 
own  family  if  it  had  not  been  for  the  promise  exacted  of  her 
by  her  husband  when  on  his  death  bed  to  give  the  same  to 
his  heirs  and  relatives ^^;  that  under  the  "hallucination" 
that  this  promise  was  binding  upon  her,  and  her  belief  that 
she  was  powerless  to  change  the  will  which  he  had  dictated, 
and  that  "  she  would  suffer  the  displeasure  of  her  husband 
in  the  future  "  if  she  failed  to  carry  out  his  wishes,  she  was 
induced  to  make  the  will  offered  for  probate,  and  thereby 
dispose  of  her  property  to  the  exclusion  of  her  own  heirs, 
which  she  would  not  have  done  but  for  the  undue  influence 


Digitized  by 


Google 


328  Heo^debson  v.  Jackson.  [138  Iowa 

thus  exercised  over  her.  To  this  pleading  the  proponents 
demurred  on  the  ground,  stated  in  substance,  that  the  matters 
therein  stated,  even  if  true,  do  not  constitute  undue  influence 
over  the  testatrix,  or  tend  to  show  want  of  testamentary 
capacity  on  her  part  at  the  date  of  the  will.  This  demurrer 
was  sustained,  and  contestants  refusing  to  amend  or  further 
plead,  the  will  was  admitted  to  probate,  and  contestants 
appeal. 

I.  It  is  first  argued  that  the  demurrer  is  too  general, 
and  should  have  been  overruled  as  defective  in  form.  It  may 
be  conceded  that  the  demurrer  is  not  as  specific  as  it  might 
1.  Witts:  have  been,  and  yet  we  think  it  is  not  so  general 

to  probate:  as  to  justify  the  court  in  overruling  it  on  that 
sufficiency.  grouud.  The  secoud  ground  assigned  is  that 
"  the  contestants  there  named  do  not  allege  unsoundness  of 
mind  or  undue  infiuence  in  such  a  way  or  in  such  a  degree  as 
to  give  them  any  rights  whatever.^^  The  third  ground  stated 
is  that  "the  objections  show  on  their  face  that  they  are  bot- 
tomed upon  undue  influence  of  a  husband  who  died  some  four 
years  prior  to  the  execution  of  the  wilL"  These  proposi- 
tions do,  in  our  judgment,  raise  the  specific  points  on  whidi 
the  proponents  rely.  The  first  and  fourth  grounds  are  very 
general,  and  if  they  alone  were  made  the  basis  of  the  de- 
murrer it  should  have  been  overruled. 

II.  Keduced  to  briefer  terms,  the  allegation  of  undue 
influence  on  which  the  contestants  rely  is  simply  this,  that 
the  testatrix,  four  years  after  the  death  of  her  husband,  felt 
*•  ^duJ*in.  herself  bound  by  his  request  and  by  her  prom- 

piSSSis.  ^^^  made  him  in  his  lifetime  and  made  a 

will  disposing  of  her  property  in  a  different  manner  than 
she  would  have  done  had  the  alleged  influence  not  existed. 
In  our  judgment,  this  falls  very  far  short  of  the  undue 
infiuence  which  in  law  is  held  to  invalidate  a  will.  The 
pleading  cannot  be  fairly  construed  as  an  allegation  that 
the  testatrix  was  the  subject  of  an  overpowering  insane  delu- 
sion which  possessed  her  mind  and  dominated  her  action  in 
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making  the  will.  It  depicts  her  rather  as  a  person  of  super- 
sensitive conscience,  who  conceived  that  she  was  bound  to 
carry  out  so  far  as  possible  the  desire  her  husband  had  ex- 
pressed and  the  promise  she  had  made  to  him  in  his  lifetime. 
That  she  realized  her  right  and  her  power  to  dispose  of  her 
estate  as  she  might  wish  is  demonstrated  by  the  statement  em- 
bodied in  the  pleading  demurred  to,  that  she  did  in  fact  re- 
voke the  old  will  which  it  is  claimed  was  made  under  the  un- 
due influence  of  her  husband  and  made  another  which,  while 
including  some  of  the  principal  features  of  the  first  instru- 
ment, did  provide  for  legacies  in  considerable  sums  to  her 
own  immediate  relatives,  including  some  of  the  contestants. 
The  fact  that  she  did  feel  bound  by  the  wishes  of  the  deceased, 
and  sought  to  carry  them  out  so  far  as  she  could  consistently 
with  her  own  sense  of  justice  to  the  relatives  who  had  cared 
for  and  nursed  her  in  sickness,  has  no  tendency  to  show  that 
in  making  the  will  she  acted  under  moral  or  physical  coercion, 
or  that  the  will  as  made  was  not  her  voluntary  act  and  deed. 
Just  what  is  meant  by  the  allegation  of  her  fear  that  she 
might  "  suffer  the  displeasure  of  her  husband  in  the  future  " 
is  not  clear,  unless  we  may  interpret  it  as  a  belief  on  her  part 
that  she  would  meet  her  husband  in  the  world  to  come,  and 
that  her  failure  to  show  deference  to  his  wishes  here  would 
tend  to  mar  the  pleasure  of  their  communion  there.  But  who 
may  assume  to  say  that  such  an  article  of  faith  is  the  product 
of  a  diseased  mind,  or  that  a  person  who  acts  upon  it  is  the 
subject  of  undue  influence  ?  If  a  devout  person,  being  about 
to  prepare  his  will,  makes  it  the  subject  of  prayer,  and  be- 
lieving that  he  has  received  divine  help  in  planning  the  dis- 
tribution of  his  estate,  proceeds  to  act  accordingly,  would 
any  court  sustain  a  verdict  which  finds  in  this  fact  alone  a 
ground  for  invalidating  such  will  ?  There  are  many  persons 
whose  soundness  of  mind  and  business  sagacity  none  can 
doubt,  who  believe  in  the  possibility  of  communication  with 
disembodied  spirits,  and  habitually  take  counsel  from  such 
sources  with  reference  to  their  conduct  in  life.     Is  such  a 
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person  incapable  of  making  a  valid  will^  and  should  his  will 
be  set  aside  as  the  product  of  an  insane  delusion,  or  as  having 
been  executed  under  undue  influence,  simply  because  he  be- 
lieves his  act  to  have  the  approval  of  the  inhabitants  of  the 
spirit  land?  We  think  not  Few  men  live  who  have  not 
some  desire,  hope,  or  belief  with  reference  to  a  life  to  come 
and  the  continued  conscious  existence  in  some  form  of  their 
departed  friends,  and  such  faith  has  always  been  and  doubt- 
less will  always  remain  a  potent  factoid  in  the  lives  and  con- 
duct of  nearly  every  member  of  our  race.  The  particular 
form  of  faith  which  one  espouses  may  seem  to  another  un- 
reasonable, or  unphilosophical,  or  even  ridiculous,  but  it  is 
not  for  the  Legislature  nor  for  the  courts  to  judge  "between 
them,  or  brand  the  adherents  of  any  particular  belief  as 
lunatics  or  incompetents. 

It  is  true  that  if  there  be  other  circumstances  fairly 
tending  to  show  unsoundness  of  mind,  or  the  exercise  of 
undue  control  of  one  mind  by  another,  all  these  peculiarities 
of  life  and  conduct,  religious  or  otherwise,  will  properly  be 
a  matter  of  inquiry,  and  may  in  some  instances  furnish 
legitimate  support  to  a  verdict  or  judgment  against  the  valid- 
ity of  a  will.  But  standing  alone,  we  think  no  case  can 
be  found  in  which  it  has  been  held  that  such  peculiarities 
of  the  testator  are  sufficient  to  impeach  his  testamentary 
capacity  or  to  establish  a  charge  of  undue  influence.  For 
instance,  it  is  held  that  a  belief  in  witchcraft  or  in  the  visits 
of  ghosts  does  not  invalidate  a  will  In  re  Tedder,  6  Dem. 
Sur.  92 ;  In  re  Forman's  Will,  54  Barb.  274 ;  Van  Ouysling 
V.  Van  Kuren,  35  N.  Y.  70;  Addinghamv.  Wilson,  5  Ind. 
137  (61  Am.  Dec.  81) ;  Kelly  v.  Miller,  39  Miss.  19.  Nor 
is  it  sufficient  to  show  that  the  testator^s  imagination  was 
generally  controlled  by  his  belief  in  witches,  devils,  and 
evil  spirits  which  tormented  him.  Lee  v.  Lee,  4  McCord, 
183  (17  AntL  Dec.  722).  Or  that  the  testator  was  a  firm 
believer  in  the  transmigration  of  the  souls  of  men  after  death 
into  inferior  animals,  and  that,  influenced  by  such  belief,  left 
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his  property  for  a  society  for  the  prevention  of  cruelty  to 
animals'  Be  Bonard's  Will,  16  Abb.  Prac.  (K  S.)  128. 
Or  that  his  ordinary  conduct  was  more  or  less  influenced  by 
spiritual  beliefs  and  manifestations.  Thompson  v.  Thomp- 
son, 21  Barb.  107;  Chafin's  Will,  32  Wis.  560;  Turner  v. 
Hand,  3  Wall,  Jr.,  88  (Fed.  Cas.  No.  14,257);  Otto  v. 
Doty,  61  Iowa,  23 ;  Lewis  v.  Arhuchle^  85  Iowa,  335 ;  Mid- 
dleditch  v.  Williams,  45  N.  J.  Eq.  726  (17  AtL  826,  4  L.  R. 
A.  738) ;  Bohinson  v.  Adams,  62  Me.  369  (16  Am.  Rep. 
473)  ;  Brotvn  v.  Ward,  53  Md.  376  (36  Am.  Rep.  422).  In 
the  last-cited  case  the  testatrix  consulted  the  spirit  of  her 
deceased  brother,  and  in  drawing  her  will  acted  in  accordance 
with  instructions  believed  by  her  to  have  been  so  received, 
and  it  was  held  not  sufficient  to  defeat  the  vtdll  so  made. 
Belief  in  future  rewards  and  pimishments  is  not  a  test  of 
soundness  of  mind.  Oass  v.  Oass,  3  Humph.  278.  The  be- 
lief by  a  testatrix  that  the  spirit  of  her  deceased  husband 
is  present  with  her  is  not  an  insane  delusion  which  affects 
the  validity  of  her  wilL  Church  v.  Crocker,  7  Ohio  Cir.  Ct, 
R.  327.     See,  also.  Turner  v.  Bush,  53  Md.  65. 

As  already  suggested,  all  these  circumstances  may  be 
Intimate  evidence  to  go  to  the  court  or  jury  in  connection 
with  other  material  facts,  and  the  case  thus  made  be  one  in 
which  a  conclusion  adverse  to  the  validity  of 
the  will  can  be  sustained ;  but  the  pleading  be- 
fore us  is  barren  of  all^ations  other  than  those  which  go  to 
the  single  fact  that  this  testatrix  believed  herself  boimd  to 
carry  out  the  wishes  of  her  deceased  husband,  and  that  if 
she  failed  to  do  so  it  would  result  in  her  unhappiness  here  or 
hereafter.  This,  we  think,  is  not  undue  influence  within  the 
meaning  of  the  law.  The  pleading  nowhere  charges  undue 
influence  in  express  terms.  Such  allegations  would  of  course 
be  unnecessary  if  facts  were  stated  amounting  to  such  influ- 
ence, but  they  are  not  To  be  "  undue,"  the  influence  must 
have  been  such  as  to  destroy  the  free  agency  of  the  testatrix, 
and  make  her  the  implement  of  her  husband^s  craft,  and 
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make  the  instrument  executed  by  her  the  will  of  her  husband 
rather  than  her  own.  It  must  operate  to  destroy  her  free 
agency,  not  at  some  time  in  the  past,  but  at  the  veiy  time 
and  in  the  very  act  of  executing  the  instrument.  Solicita- 
tions, however  importunate,  cannot  of  themselves  constitute 
undue  influence,  for  though  these  may  have  a  restraining 
effect  in  that  they  persuade  or  induce  the  mind  of  the  tes- 
tatrix to  consent  to  the  thing  asked  for,  they  do  not  destroy 
her  power  to  freely  dispose  of  her  estate.  Englert  v.  Eng- 
lert,  198  Pa.  326  (47  Atl.  940,  82  Am.  St.  Rep.  808). 

The  mere  fact  that  the  testatrix  changed  her  mind,  and 
at  the  request  of  her  husband  made  a  will  which  she  would 
not  have  made  but  for  his  influence,  is  perfectly  consistent 
with  and  may  be  regarded  as  an  exercise  of  her  free  agency. 
To  come  within  the  ban  of  the  law,  the  request  and  impor- 
tunity of  the  husband  must  have  gone  to  the  point  where 
argument  and  persuasion  end  and  coercion,  either  physical 
or  moral,  begins,  and  the  act  of  the  testatrix  must  not  have 
been  a  voluntary  yielding  to  the  request  or  demand  of  her 
husband,  but  a  submission  of  her  mind  and  will  to  his.  In 
short,  to  be  the  product  of  undue  influence,  the  will  made 
must  be  in  essence  and  effect  the  will  of  the  party  exercising 
it,  rather  than  the  will  of  the  person  executing  it.  See 
Kaufman's  Will,  117  Cal.  288  (49  Pac  192,  59  Am.  St 
Rep.  179) ;  Schmidt  v.  Schmidt,  47  Minn.  461  (50  K  W. 
598) ;  OilbeH  v.  OilbeH,  22  Ala.  529  (58  Am.  Dec.  268) 
Thompson  v.  Kyner,  65  Pa.  368;  ShelVs  Estate,  28  Colo 
167  (63  Pac.  413,  53  L.  R.  A.  387,  89  Am.  St.  Rep.  181) 
Eastis  V.  Montgomery,  93  Ala.  293  (9  South,  311) ;  Mcln 
tire  V.  McConn,  28  Iowa,  480 ;  Perkins  v.  Perkins,  116  Iowa 
253. 

Now  the  strongest  allegations  made  by  the  contestant 
concerning  the  influence  under  which  the  will  in  contro- 
versy was  executed  are  as  follows:  That  testatrix  desired 
to  give  her  property  to  her  own  relatives,  and  "would 
have  revoked  her  former  will  and  bequeathed  her  prop- 
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erty  to  her  own  heirs  if  it  had  not  been  for  her  promise 
exacted  of  her  by  her  husband  on  his  death  bed ;"  and  "  that 
the  said  Benjamin  Powell  exercised  such  influence  over  his 
wife  as  to  wholly  destroy  her  wish  and  desire  in  the  disposi- 
tion of  her  property*"  It  hardly  needs  argument  or  illus- 
tration to  make  clear  that  an  act  prompted  or  controlled  by 
a  moral  conviction  of  the  binding  obligation  of  a  promise, 
even  though  as  an  abstract  proposition  others  may  be  satis- 
fied that  no  such  obligation  exists,  is  not  an  act  induced  by 
undue  influence.  A  person  who  feels  compelled  to  do  a  thing 
because  it  is  right,  or  to  refuse  to  do  another  thing  because 
it  is  wrong,  may  be  altogether  mistaken  as  to  the  moral  qual- 
ity of  the  act,  but  the  freedom  of  such  person's  will  is  not, 
in  a  legal  sense,  impaired  in  the  slightest  degree. 

So,  too,  the  allegation  that  the  "wish  and  desire"  of 
the  testatrix  to  dispose  of  her  estate  to. her  own  heirs  were 
"  wholly  destroyed  "  means  no  more  than  that  such  inclina- 
tion or  purpose  on  her  part  ceased  to  exist  Such  a  state  of 
facts  is  entirely  consistent  with  her  free  agency,  and  the 
provisions  of  a  written  instrument  by  which  those  heirs 
were  ignored  was  not  necessarily  against  her  will,  but  may 
have  been  in  accordance  with  it  Her  former  desire  to  favor 
her  relatives  may  have  been  removed,  overcome  or  destroyed 
by  her  mistaken  notion  as  to  her  obligation  or  duty  to  ob- 
serve the  wishes  of  her  deceased  husband,  or  even  by  unfair 
argument  or  persuasion,  but  so  long  as  the  will  when  made 
was  her  voluntary  act  it  must  stand.  The  pleading  de- 
murred to  states  no  fact  tending  to  overcome  the  legal  pre- 
sumption of  the  voluntary  character  of  her  act,  and  the  rul- 
ing of  the  trial  court  sustaining  the  demurrer  was  therefore 
correct. 

Counsel  for  appellant  argue  the  question  of  the  mental 

capacity  of  the  testatrix,  but  we  think  the  objections  do  not 

4.  Sams:  •  fairly    raise    that    issue.     While    contestants 

inctpacitj.         do,  in  a  general  way,  speak  of  her  "  condition 

of  mind  "  in  explanation  of  the  effect  of  the  alleged  undue 
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influence  exercised  by  her  husband,  they  nowhere  say  in  sub- 
stance or  effect  that  she  was  of  unsound  mind.  The  nearest 
they  approach  such  allegation  is  a  statement  that  she  was 
,  laboring  under  the  hallucination  and  belief  ^^  that  the  demand 
of  her  husband  was  binding  upon  her^  and  that  if  she  failed 
to  observe  she  would  suffer  his  displeasure  in  the  future." 
Again,  we  have  to  say  that  notwithstanding  the  use  of  the 
word  '^  hallucination ''  the  all^tion  as  a  whole  amounts  to 
no  more  than  a  statement  that  she  believed  she  was  in  duty 
boimd  to  do  as  she  did,  and  that  she  had  some  religious  or 
superstitious  fear  that  a  failure  to  perform  such  duty  would 
be  unfavorable  to  her  prospects  of  future  happiness.  This 
is  neither  unsoimdness  of  mind  as  a  matter  of  law,  nor  is  in 
itself  any  evidence  of  such  unsoundness. 

For  the  reasons  stated,  the  judgment  appealed  from  is 
afiirmed. 
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The  State  of  Iowa,  Appellant,  v.  Ohablbs  F.  Gilbebt  and 
Nblmb  Gilbert,  Appellees, 

Subpcena  of  witnesses  at  expense  of  State:  appucation:  keview. 
1  Assuming  that  the  State  may  appeal  from  an  order  directing  the 
subpcena  of  witnesses  for  a  defendant  at  public  expense,  it  will 
be  presumed  on  appeal  that  the  trial  court  was  advised  of  the  mate- 
riality of  the  evidence  before  making  the  order,  the  record  being 
silent  on  the  subject;  especially  where  no  prejudice  is  shown. 

Appeal  by  State:    questions  reviewed.    Although  the  State  may  ap- 
3    peal  a  criminal  case  to  secure  a  ruling  upon  the  proceedings  for 
future  guidance,  still  the  appellate  court  will  not  review  a  directed 
verdict  on  the  ground  of  insufficient  evidence,  since  the  ruling  in- 
volves no  more  than  a  finding  of  fact 

Appeal  from  Iowa  District  Court. —  Hon.  R  P.  Howell, 

Judge. 
Si6 
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Tuesday,  May  5,  1908. 

The  defendants  were  charged  by  indictment  with  the 
crime  of  feloniously  exposing  an  infant  child.  At  the  close 
of  the  evidence  for  the  State,  the  defendants  moved  for  an 
instructed  verdict  in  their  favor,  and  the  motion  was  sus- 
tained. Judgment  was  entered  discharging  the  defendants, 
and  the  State  appeals. —  Affirmed. 

H.  W.  Byers,  Attorney  General,  Chase.  W.  Lyon,  Assist- 
ant Attorney  General,  and  W.  E.  Wallace,  County  Attorney, 
for  the  State. 

Popham  &  Havner,  for  appellees. 

Bishop,  J. —  I.  Before  the  commencement  of  the  trial, 
the  defendants  applied  to  the  court  for  an  order  commanding 
the  issuance  of  a  subpc&na  to  secure  the  attendance  of  certain 
^'  OF  wmiissBs  P^^^sons  as  witnesses  on  their  behalf.  The  ap- 
ofSaw"  plication  recited  the  names  of  the  witnesses, 
review.****"'  hut  did  uot  disclose  what  facts  were  expected 
to  be  proven  by  them.  The  State  filed  a  resistance  to  the  ap- 
plication based  wholly  upon  the  failure  to  include  therein 
a  statement  of  facts  material  to  the  issue.  The  court  over- 
ruled the  resistance,  and  ordered  that  the  witnesses  be  sub- 
pcenaed  at  the  expense  of  the  State.  And  this  is  the  first 
matter  of  error  of  which  the  State  complains.  Assuming 
that  such  orders  are  reviewable  on  appeal  taken  by  the  State, 
we  are  not  quite  sure  that  we  comprehend  what  is  here 
expected  from  us  as  a  result  of  the  present  appeal.  The 
statute  says  that  the  court  or  judge  on  satisfactory  showing 
that  certain  witnesses  are  material  and  necessary  for  the  de* 
fense,  may  order  such  witnesses  to  be  subpoenaed  at  the  ex- 
pense of,  the  State.  Code,  section  6492.  It  is  evident  that 
the  prooeeding  leading  up  to  the  order  was  intended  to  be 
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wholly  ex  parte;  there  is  no  requirement  for  notice,  nor  is 
the  manner  and  form  of  the  proceeding  prescribed.  It  seems 
to  have  been  left  for  the  court  or  judge  to  consider  the  show- 
ing made  —  written  or  oral  —  and  grant  the  order  if  satis- 
fied; otherwise,  to  refuse  it.  The  whole  matter  is  confided 
to  his  discretion,  and  there  is  no  way  in  which  we  can  deter- 
mine whether  there  has  been  an  abuse  except  on  examination 
of  the  showing  on  which  the  order  was  based.  Here,  the 
record  is  silent  True,  the  written  application  does  not  con- 
tain a  showing,  but  we  must  assume  that  the  court  performed 
its  duty  and  required  that  he  be  put  into  possession  of  the  rea- 
sons for  the  application  before  making  the  order.  To  this  it 
may  be  added  that  there  is  no  showing  of  prejudice  resulting 
from  the  order.  As  far  as  appears,  no  subpoena  was  ever  is- 
sued or  any  expense  to  the  State  made. 

II.  The  second  matter  of  error  contended  for  arises  out 
of  the  ruling  on  the  motion  for  a  directed  verdict.  It  is  the 
statute  that  the  State  may  appeal  in  a  criminal  case,  but 
*•  ^y^'i,.  only  that  errors  in  the  proceedings  may  be 

rr^wwL  pointed  out  for  guidance  in  future  cases;  the 

judgment  entered  cannot  be  disturbed.     Code,  section  6463.  • 
And  on  such  appeal  this  court  will  only  discuss  and  dispose 
of  those  questions  which  are  proper  to  be  determined  as  a 
precedent  in  other  cases.     State  v.  Mackey,  82  Iowa,  393. 

Here,  the  ruling  complained  of  involves  no  more  than  a 
pronouncement  on  the  fact  situation  of  the  case  as  made  by 
the  State.  Substantially  the  motion  for  a  verdict  went  no 
farther  than  to  challenge  the  sufficiency  of  the  evidence  to 
support  a  conviction  of  the  crime  charged.  And  in  ruling 
the  court  determined  only  that  the  evidence  was  not  sufficient. 
As  no  one  could  be  benefited  by  our  doing  so,  we  decline  to  go 
over  the  record  in  review  of  the  ruling.  Accordingly  the 
judgment  must  be,  and  it  is,  affirmed. 


Vol.  138  Ia.— 22 
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Chaikleb  BiTDNAB,  Appellant,  v.  C.  D.  Cabboll,  as  Treas- 
urer of  Linn  County. 

Taxation:    exemphon:    pension  money.    The  interest  accruing  from 

1  pension  money  is  not  exempt  from  taxation. 

Same:    assessment  op  omitted  property:    review  of  proceedings: 

2  INJUNCTION.  The  right  of  appeal  from  the  action  of  the  county 
treasurer  in  assessing  omitted  property  is  an  exclusive  remedy, 
and  the  party  aggrieved  cannot  resort  to  an  independent  action 
in  equity  to  correct  a  claimed  overassessment,  unless  the  tax 
imposed  is  illegal  and  void:  but  if  it  is  conceded  or  established 
beyond  controversy,  in  an  independent  action,  that  the  property 
assessed  is  wholly  exempt  from  taxation  then  a  collection  of  the 
tax  may  be  enjoined. 

Appeal  from  Linn  District  Court. —  Hon.  B.  H.  MillItB, 

Judge. 

Tuesday,  May  5,  1908. 

Action  in  equity  to  enjoin  the  enforcement  of  an  as- 
sessment to  plaintiff  of  property  omitted  from  taxation. 
There  was  a  judgment  for  defendant,  and  plaintiff  appeals. 
—  Affimied, 

Lewis  Heins,  for  appellant. 

Yoris  &  Haas,  for  appellee. 

McOlain,  J. —  In  Mardi,  1903,  in  pursuance  of  proper 
notice,  the  defendant  as  treasurer  assessed  against  plaintiff 
taxes  in  the  sum  of  $594.49  for  moneys  and  credits  of  plain- 
tiff omitted  from  taxation  for  the  years  1898  to  1902,  inclu- 
sive, the  valuation  of  the  moneys  and  credits  thus  omitted 
being  specified  in  sxmas  exceeding  $10,000,  save  for  the 
year  1898,  for  which  it  was  fixed  at  an  amount  slightly  ex- 
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ceeding  $4,000.  Plaintiflf  appeared  in  response  to  the  no- 
tice, and  had  an  opportunity  to  be  heard  before  the  assess- 
ment was  made,  but  he  did  not  appeal  from  the  assessment, 
and  in  this  action  asks  that  the  enforcement  of  the  assess- 
ment be  enjoined,  on  the  ground  that  the  moneys  and  credits 
thus  assessed  as  omitted  property  consisted  exclusively  of 
pension  money  received  from  the  federal  government,  which 
is  exempt  under  the  provisions  of  Code,  sections  1309,  4009, 
and  Rev.  St  U.  S.  section  4747.  Plaintiflf  testified  that  in 
1882  he  received  a  back  pension  from  the  federal  government 
in  the  sum  of  $185,  and  from  that  on  a  pension  at  the  rate 
of  $12  per  month,  and  that  he  kept  this  pension  money  in- 
vested at  interest  as  a  separate  fund,  adding  thereto  interest 
received  from  such  investment,  which  interest  amounted  as 
he  variously  estimated  it  in  his  testimony  to  from  $3,000  to 
$10,000.  He  claimed  that  his  entire  expenses  for  living  and 
other  purposes  were  defrayed  during  these  years  out  of  his 
earnings  as  a  laborer  and  out  of  the  interest  and  income  on 
other  moneys  and  property,  and  to  a  slight  extent  out  of  the 
interest  on  pension  money,  but  that  no  portion  of  his  pension 
money  was  ever  expended.  He  did  not  claim,  however, 
that  the  moneys  and  credits  consisting  of  notes  secured 
by  mortgage  on  which  the  assessment  for  omitted  property 
was  based  wholly  represented  pension  money,  or  the  in- 
terest thereon,  nor  did  he  claim  that  in  the  investment 
of  his  pension  money  he  kept  it  separate  from  money  received 
from  other  sources.  It  is  suflScient  for  the  purpose  of  dis- 
posing of  the  case  to  accept  his  general  statement  made  with- 
out proof  as  to  specific  items  of  investment  by  way  of  princi- 
pal or  interest  that  he  had  received  $4,000  as  pension 
money,  and  that  with  interest  added  to  and  invested  with 
such  pension  money  he  had  a  fund  of  $7,000  exempt  from 
assessment,  and  that  this  $7,000  was  included  in  the  moneys 
and  credits  for  which  the  treasurer  made  the  assessment 
complained  of. 

In  the  first  place,  we  find  no  authority  for  allowing 
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an  exemption  from  taxation  of  the  interest  received  on 
pension  money.     The  provision  of  the  federal  statute  is  that 
^'  «mpSon:        ^^  ^^^  ^^  money  due  or  about  to  become  due 
£S!!^?  to  any  pensioner  shall  be  liable  to  seizure 

under  process  while  remaining  in  the  pension  office  or  with 
any  officer  or  agent  thereof ,  or  in  the  course  of  transmission 
to  the  pensioner,  but  shall  inure  wholly  to  the  benefit  of 
such  pensioner.  This  statutory  provision  is  fully  satisfied 
when  the  pension  money  is  allowed  to  pass  into  the  hands 
of  the  pensioner  to  be  used  by  him  as  funds  received  from 
other  sources.  The  State  statute  is  not  broader  in  its  terms, 
for  it  simply  provides  that  pensions  are  not  to  be  included 
in  the  term  "  credits  "  which  are  subject  to  taxation.  See 
Code,  section  1309.  Under  section  4009  pensions  received 
are  exempt  from  execution  whether  in  the  actual  possession 
of  the  pensioner  or  deposited,  loaned,  or  invested  by  him. 
Prior  to  the  enactment  of  this  statutory  provision  we  had 
held  that  property  exclusively  acquired  by  the  investment 
of  pension  money  was  exempt  from  execution  under  the 
provisions  of  the  federal  statute.  Crow  v.  Brown,  81  Iowa, 
344,  same  case,  86  Iowa,  741.  But  in  Smyth  v.  Hall,  120 
Iowa,  627,  we  said  that  the  statutory  provision  embodying 
this  rule  did  not  operate  to  exempt  the  increase  or  proceeds 
derived  from  the  property  exempted  to  the  debtor  as  pro- 
cured with  pension  money.  We  find  no  authority  for  ex- 
empting to  the  pensioner  the  interest  and  interest  upon  in- 
terest derived  from  investments  of  pension  money.  If  the 
profits  derived  by  the  investment  of  pension  money  in  prop- 
erty are  not  exempt  from  execution,  there  seems  to  be  no 
reason  for  holding  that  interest  derived  from  the  loaning 
of  pension  money  shall  be  exempt  from  taxation.  Conced- 
,  ing,  then,  for  the  purpose  of  this  case,  that  plaintiff,  although 
mingling  his  pension  money  with  money  derived  from  other 
purees,  might  claim  exemption  to  the  aggregate  extent  of 
tte  pension  money  received  and  not  expended  out  of  his 
total  moneys  and  credits,  we  reach  the  conclusion  that  under 
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the  evidence  this  exemption  could  not  exceed  $4,000,  which 
he  claims  is  the  total  amount  of  pension  money  received. 

We  have,  then,  this  situation:  Plaintiff  was  taxed  in 
the  sum  of  $504.49  on  moneys  and  credits  omitted  from 
assessment  for  previous  years,  as  shown  by  a  tabulated  state- 
ment of  notes  secured  by  mortgages  held  by  him  during 
the  years  in  question,  amounting  to  sums  largely  in  excess, 
not  only  of  the  total  amount  of  his  pension  money  received, 
but  for  all  the  years  save  one  largely  in  excess  of  the  entire 
fund  which  he  claims  to  have  had  on  hand  as  the  result  of 
the  investment  of  pension  money  and  interest  thereon.  As 
to  some  of  the  items  of  this  list  plaintiff  attempted  to  show 
that  these  mortgages  did  not  at  the  time  they  were  listed 
represent  credits  belonging  to  him  in 'his  own  right  As 
to  some  of  the  mortgages  he  claimed  that  they  had  been 
in  fact  discharged,  although  not  satisfied  of  record  at  the 
date  when  the  assessment  was  made,  and  as  to  others  he 
claimed  that  they  represented  moneys  held  by  him  in  a  repre- 
sentative capacity.  But  we  think  that  it  is  not  necessary 
to  go  into  the  question  of  fact  thus  raised.  If  the  defend-" 
ant  as  treasurer  had  jurisdiction  to  make  an  assessment  for 
omitted  property,  then  the  correctness  of  his  assessment  is 
to  be  determined  by  the  proceedings  expressly  authorized  for 
that  purpose,  and  not  in  an  action  in  equity  to  enjoin  the 
enforcement  of  the  assessment  as  illegal  and  void.  It  is  to 
this  proposition  as  decisive  of  the  present  controversy  that 
we  shall  now  direct  our  attention. 

The  assessment  by  the  defendant  as  treasurer  was  made 
in  pursuance  of  the  provisions  of  the  28th  General  Assembly, 
chapter  50  (Code  Supp.  1902,  section,  1407a),  which  au- 
t.  Sams:  thorizes  a  rovicw  of  the  action  of  the  treas- 

ST^IttSf        urer  on  appeal  to  the  district  court     Where^ 
m^^f         a  special  remedy  such  as  that  of  appeal  in  ' 
KjSactioS**      proceedings  for  the  assessment  of  property  is 
provided  for,  it  is  exclusive,  and  the  complaining  party  can-    | 
not  resort  to  a  court  of  equity  unless  the  tax  is  illegal   | 
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and  void.  Crawford  v.  Polk  County,  112  Iowa,  118 ;  Col- 
lins V.  Keokuk,  118  Iowa,  30 ;  Ferguson  v.  Town  of  Rolfe, 
119  Iowa,  338.  The  treasurer  in  the  first  instance,  and 
the  district  court  in  an  appeal  from  his  action,  have  au- 
thority to  determine  whether  any  property  of  the  taxpayer 
has  been  so  omitted,  and  whether  it  is  exempt  from  tax- 
ation. 

In  the  case  before  us  it  is  plain  that  these  questions 
are  to  be  determined  on  evidence  submitted,  and  the  plain- 
tiff would  have  the  burden  of  establishing  the  exemption 
when  the  existence  of  property  omitted  from  taxation  was 
made  to  appear.  Lacy  v.  Davis,  112  Iowa,  106.  Plaintiffs 
testimony  would  not  be  conclusive  as  to  the  facts.  "  Juris- 
diction can  never  depend  on  the  suflSciency  of  the  evidence. 
If  an  oflScer  or  tribunal  who  has  the  power,  and  whose  duty 
it  is  to  hear  and  determine  a  case,  is  guilty  only  of  a  de- 
fective or  wrongful  execution  of  such  power,  the  judgment 
is  not  void,  it  is  only  voidable,  and  stands  as  valid  until 
reversed  on  appeal.  ...  An  appeal  is  provided  in 
these  cases,  and  we  are  of  opinion  that  it  is  on  an  appeal 
that  the  court  must  determine  on  the  whole  evidence  whether 
an  assessment  has  been  properly  made."  Security  8av. 
Bank  v.  Carroll,  131  Iowa,  605.  Even  if  the  property  which 
the  treasurer  sought  to  assess  as  having  been  omitted  from 
taxation  had  been  in  fact  properly  listed  and  assessed  and 
the  taxes  thereon  had  been  paid,  the  remedy  of  the  plain- 
tiff for  the  improper  assessment  would  have  been  by  appeal, 
and  not  by  an  independent  action.  Stevens  v.  Carroll,  130 
Iowa,  463 ;  Qihson  v.  Cooley,  129  Iowa,  529. 

If  the  sole  question  were  whether  the  property  for 
which  the  plaintiff  was  assessed  was  exempt  property,  that 
is,  if  it  were  conceded  or  established  beyond  controversy  that 
the  property  was,  in  fact,  exempt,  then  the  enforcement  of 
the  tax  might  be  enjoined.  Smith  v.  Osbum,  53  Iowa,  474. 
But  this  fact  was  not  conceded,  nor  was  it  established  beyond 
controversy.     It  was  one  of  the  facts  to  be  determined  by 


Digitized  by 


Google 


May  1908]    -  Beidnab  v.  Cabjecoll.  843 

the  treasurer  and  on  proper  appeal  by  the  district  court  As 
already  indicated,  plaintiff's  own  testimony  showed  that  not 
more  than  $7,000  of  moneys  and  credits  could  be  claimed  as 
exempt  to  him  as  pension  money,  and  the  facts  disclosed  on 
his  cross-examination  indicated  that  not  more  than  $4,000 
of  his  moneys  and  credits  was  pension  money  received  from 
the  United  States.  The  treasurer's  assessment  was  based  on 
a  finding  of  a  larger  amount  of  moneys  and  credits  than  the 
plaintiff  was  entitled  to  claim  as  exempt  Therefore  clearly 
the  treasurer  had  jurisdiction,  and  the  only  question  was  as 
to  the  correctness  of  his  finding,  and  this  question  as  already 
indicated  should  have  been  submitted  to  the  determination 
of  the  district  court,  if  plaintiff  was  dissatisfied  with  the 
finding  of  the  treasurer. 

Counsel  for  appellant  seems  to  insist  that  the  question 
of  exemption  can  always  be  raised  by  a  suit  in  equity  to 
enjoin  the  enforcement  of  a  tax,  and  he  relies  upon  Maenr 
fling  V.  Spry,  121  Iowa,  191.  But  this  was  a  case  where 
the  treasurer  was  seeking  to  enforce  as  against  the  guardian 
of  an  insane  ward  a  tax  levied  upon  pension  money  of  the 
ward  in  the  guardian's  hands.  There  was  no  controversy 
as  to  the  facts,  and  there  was  no  claim  that  the  guardian  was 
subject  to  taxation  otherwise  than  as  having  in  possession 
such  pension  money  for  his  ward.  The  conclusion  of  the 
court  that  the  enforcement  of  the  tax  should  be  enjoined 
was  based  expressly  on  the  finding  that  the  pension  money 
had  not  yet  reached  the  hands  of  the  pensioner,  but  was 
in  possession  of  the  guardian  as  the  agent  of  the  United 
States  \mder  the  provisions  of  Rev.  St.  U.  S.,  section  4747. 
This  case  falls  far  short  of  holding  that,  when  a  taxpayer 
insists  that  a  portion  of  his  moneys  and  credits  is  exempt 
as  pension  money  from  taxation,  he  is  entitled  to  go  into  a 
court  of  equity  to  restrain  the  enforcement  of  an  individual 
tax  on  his  moneys  and  credits  and  make  out  a  case  by  simply 
testifying  that  so  much  of  his  moneys  and  credits  as  had 
been  taxed  was  exempt  to  him  as  a  fund  accruing  from  the 
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accumulation  of  pension  money  with  interest  thereon.  It 
must  be  borne  in  mind  that  no  specific  securities  were  shown 
to  have  been  procured  with  pension  money  as  distinct  from 
other  money  of  the  plaintiff,  and  that,  giving  to  plaintiff's 
testimony  full  credence,  he  was  not  entitled  to  exemption  to 
so  large  an  amount  as  that  of  the  omitted  moneys  and  credits 
with  which  he  was  sought  to  be  charged. 

The  question  was  plainly  one  in  which  the  plaintiff 
should  have  made  his  objections,  if  any,  before  the  treasurer, 
and,  if  unsuccessful,  before  the  district  court  on  appeal, 
and  is  not  entitled  to  relief  by  way  of  injunction. 

The  decree  of  the  lower  court  is  affirmed. 


John  A.  Tuckbb  v.  Esther  N.  Tucker,  Executrix  of  the 
I  i3g  344|  Estate  of  A.   C.   Tucker,  Deceased,   Appellant,   and 

"to  ItS  George  F.  Tucker  v.  Esther  N.  Tucker,  Executrix 

of  the  Estate  of  A.  C.  Tucker,  Deceased,  Appellant. 

Direction  of  verdict.    Where  no  other  conclusion  could  properly  be 

1  drawn  from  the  evidence  than  that  a  valid  gift  of  certain  certifi- 
cates of  deposit  and  shares  of  bank  stock  had  been  made,  a 
verdict  in  favor  of  the  donee  was  rightly  directed. 

Gifts:    MONEY  IN  bank:    when  complete,    a  gift  infer  vivos  be- 

2  comes  complete  when  the  intention  of  giving  is  fully  consummated 
by  a  transfer  of  all  right  to  and  dominion  over  the  thing  given: 
and  this  rule  applies  to  a  deposit  of  funds  in  a  bank,  whether 
represented  by  passbook  or  certificate  of  deposit,  when  transferred 
by  assignment  and  delivery. 

Same:    corporate  stock.    A  gift  of  corporate  stock  is  complete  by 

3  assignment  and  delivery  with  authority  to  effect  a  transfer  on  the 
books  of  the  corporation. 

Same:    delivery.    Delivery  directly  to  the  donee  is  not  essential  to 

4  a  complete  gift :  it  may  be  to  an  agent  or  trustee  if  made  with  the 
intent  of  the  donor  to  relinquish  all  control  over  the  property  and 
to  invest  title  in  the  donee:  nor  is  it  material  that  enjoyment  is 
postponed  until  the  death  of  the  donor. 

Same:    temporary  possession  by  donor.    Where  there  has  been  a 

5  complete  gift  of  certificates  of  bank  deposits  or  shares  of  stock, 
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the  mere  fact  that  temporary  possession  has  been  acquired  by  the 
donor  for  the  purpose  of  collecting  reserved  interest  or  dividends, 
without  intent  of  reinvesting  him  with  the  title,  will  not  affect 
its  validity. 

Evidence;    harmless    ebrok.    Erroneous    exclusion    of    evidence    is 
6    harmless  where  the  answers  desired,  if  taken,  could  not  have  af- 
fected the  result 

Appeal  from  Linn  District  Court. —  Hon.  Milo  P.  Smith, 

Judge, 

Tuesday,  May  5,  1908. 

Each  action  was  for  the  recovery  of  the  possession  of 
a  certificate  of  deposit.  In  the  last,  six  shares  of  bank  stock 
also  were  claimed.  In  each  a  verdict  was  directed  for  the 
plaintiff  therein,  and  judgments  entered  accordingly.  The 
defendant  appeals. —  Affirmed, 

Charles  W.  Kepler  &  Son,  for  appellant 

Voris  &  Haas,  for  appeUea 

Labd,  C.  J. —  A.  0.  Tucker  died  testate  May  15,  1906, 
leaving  a  widow,  the  executrix,  and  two  sons,  the  respective 
plaintiffs,  children  by  a  former  wife.  On  January  11, 1905, 
he  had  deposited  in  the  Coggon  State  Bank  the  sum  of  $4,- 
500,  and  a  like  simi  March  9th  of  the  same  year,  receiving 
certificates  of  deposit  from  the  bank  bearing  interest  at  the 
rate  of  five  per  cent  per  annum  upon  return  after  the  lapse 
of  a  year.  The  cashier  testified  that  about  the  middle  of 
November,  1905,  at  deceased's  request,  he  called  at  his  house 
and  wrote  across  the  back  of  the  certificates  first  mentioned, 
"  Pay  to  George  F.  Tucker,'*  and  on  the  back  of  the  last, 
"Pay  to  John  A.  Tucker,"  and  signed  each  indorsement. 
As  George  was  then  in  Colorado,  he  handed  the  one  indorsed 
to  him  to  John  A.  Tucker,  with  the  request  that  the  latter 
take  care  of  it  for  his  brother,  and  John  then  placed  it  in 
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a  safety  box  in  the  bank,  where  it  remained  until  January 
10,  1906,  when  A.  C.  Tucker  removed  it  therefrom,  and, 
in  order  to  draw  the  interest  thereon,  surrendered  it  to  the 
bank,  which  issued  another,  which  was  placed  in  the  safety 
box,  where  it  remained  imtil  his  death.  The  certificate  of 
January  10,  1906,  was  in  words  following:  "The  Coggon 
State  Bank,  Coggon,  Iowa,  Jan,  11,  1906.  $4,500.00.  No. 
5,702.  This  certifies  that  there  has  been  deposited  in  this 
bank  forty-five  hundred  dollars,  payable  to  the  order  of  A. 
C.  Tucker,  or  to  George  F.  Tucker  in  case  of  death  of  A. 
C.  Tucker,  on  the  return  of  this  certificate  properly  indorsed 
twelve  months  after  date,  with  interest  at  five  per  cent,  per 
annum.  Interest  to  cease  at  maturity.  N.  B.  Bichardson, 
Cashier."  Gteorge  was  advised  of  this  a  couple  of  days 
later.  The  cashier  also  testified  that  at  the  same  time  de- 
ceased handed  the  certificate  dated  March  9th  previous  ^ 
John,  saying  that  it  belonged  to  him,  and  he  also  assigned 
to  him  six  shares  of  stock  in  the  bank,  with  authority  to 
transfer  on  its  books,  and  handed  all  these  to  John,  who 
placed  both  the  certificate  of  deposit  and  the  certificate  of 
shares  in  the  safety  box;  that  in  passing  the  above  papers 
deceased  reserved  to  himself  the  interest  on  the  two  cer- 
tificates and  the  dividends  on  the  stock,  stating  that  the 
principals  were  the  boys' ;  that  on  March  9,  1906,  deceased 
withdrew  the  certificate  of  deposit  of  that  date  a  year  before, 
and  surrendered  it  in  order  to  obtain  the  interest  There- 
upon the  bank  issued  another  like  it^  save  that  it  bore 
the  above  date,  and  after  deceased  had  indorsed  it,  "Pay 
to  the  order  of  John  A.  Tucker,"  it  was  placed  in  the  safety 
box.  Some  months  after  the  certificates  first  issued  were 
surrendered,  in  order  to  aid  the  bank  in  keeping  its  records, 
John  wrote  his  name  on  that  claimed  to  have  been  given 
him,  and  the  name  of  George  on  that  held  for  him.  The 
cashier  further  testified  that  deceased  had  stated  to  him  upon 
making  the  deposits  that  as  he  had  acquired  the  money 
through  their  mother,  he  wished  the  money  to  go  to  his 
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sons,  and  at  the  time  the  certificates  were  turned  over  to 
John  he  had  said  to  the  cashier  that  he  wanted  them  to 
belong  to  the  boys.  The  safety  box  had  been  assigned  to 
deceased  and  a  key  thereto  given  him,  because  a  director 
of  the  bank,  but  he  had  shared  its  use  for  several  years 
with  his  son  Jqhn.  Upon  his  death  these  certificates,  with 
some  gold,  were  found  in  the  box,  the  key  to  which  was 
found  on  the  person  of  deceased.  There  was  testimony 
tending  to  show  that  he  had  procured  the  key  of  John  a  few 
days  previous,  and  that  shortly  before  he  died  he  requested 
him  to  take  it  from  his  pocket,  though  this  was  in  dispute. 
On  this  evidence  the  court  directed  a  verdict  for  the  plain- 
tiff in  each  case. 

Appellant  insists  that  the  issues  should  have  been  sub- 
mitted to  the  jury.  As  only  the  cashier,  John,  and  the 
deceased  were  present  at  the  alleged  delivery,  there  was  no 
1  DiRicTioM  ^^y  ^^  controvert  the  testimony  of  the  cash- 
oFviEDicT.  jgj.  except  by  the  circumstances  and  any  in- 
herent improbability  of  his  story,  for,  as  death  had  closed 
the  mouth  of  deceased,  the  law  closed  that  of  John.  The 
cashier's  testimony  of  the  deceased's  intention  to  make  the 
gifts  was  strongly  confirmed  by  the  indorsements  of  the  as- 
signment on  the  back  of  the  certificates  and  by  the  manner  of 
the  renewals,  and  was  not  contradicted  by  any  circmnstance 
in  the*  case.  So,  too,  was  his  statement  with  respect  to  the 
reservation  of  the  income  corroborated  by  the  forms  of  the 
renewals,  as  these  indicate  a  purpose  to  enable  the  sons  to 
hold  the  principals.  The  use  of  the  box  by  John  may  not 
have  been  extensive,  but  he  had  had  papers  in  it  with  the 
consent  of  his  father,  and,  besides,  if  the  gifts  had  been 
completed,  the  certificates  might  have  been  left  with  de- 
ceased for  safe-keeping  without  impairing  the  title  of  the 
sons.  The  mere  fact  that  the  key  to  the  box  was  found  on 
the  person  of  deceased  is  not  of  much  significance  under  the 
circumstances,  especially  as  he  had  procured  it  of  John  but 
a  few  days  previous.     No  evidence  inconsistent  with  the 
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theory  of  gift  was  introduced,  and,  in  so  far  as  appears,  the 
cashier  was  a  disinterested  witness.  We  are  of  the  opinion 
that  no  other  conclusion  properly  could  have  been  drawn 
from  the  evidence  than  that  the  certificates  of  deposit  and 
shares  had  been  delivered,  and  therefore  that  the  cases  were 
rightly  withdrawn  from  the  jury. 

To  constitute  a  valid  gift  inter  vivos,  the  intention 
to  make  it  must  be  satisfactorily  established,  and  this 
intention  must  have  been  executed  by  actual,  constructive,  or 
8.  Gifts:  .  Symbolical  delivery  of  the  thing  proposed  to 

com'i^*"  be  given  without  power  of  revocation.  In 
other  words,  there  is  no  gift  until  the  intention  of  giving  is 
fully  consummated  by  the  donor  transferring  all  right  to 
and  dominion  over  the  thing  given  to  the  donee.  In  re 
Brown's  Estate,  113  Iowa,  351 ;  Fvrenes  v.  Eide,  109  Iowa, 
511.  This  rule  applies  to  choses  in  action  duly  assigned, 
and  gifts  of  funds  on  deposit  in  banks,  whether  represented 
by  passbook  or  certificates  of  deposit,  by  assignment  and 
delivery  to  the  donee,  and  has  been  approved  in  cases  too 
numerous  for  citation.  See  Foster  v.  Murphy,  76  Neb.  576 
(107  N.  W.  843).  ShugaH  v.  Shugart,  111  Tenn.  179  (76 
S.  W.  821,  102  Am.  St.  Rep.  777) ;  Cowen  v.  Bronsville 
First  National  Bank,  94  Tex.  547  (63  S.  W.  532,  64  S.  W. 
778) ;  and  cases  collected  in  20  Cyc.  1204-1206. 

The  law  is  equally  well  settled  that  a  gift  of  corporate 
stock  may  be  made  by  the  assignment  of  the  certificate  of 
shares  and  manual  delivery  thereof,  the  only  conflict  being 
8.  Samb:  as  to  whether  a  transfer  on  the  books  of  the 

8toc£™*  corporation  is  essential.     The  weight  of  au- 

thority seems  to  favor  the  proposition  that  such  transfer  is 
not  essential.  See  First  National  Bank  v.  Holland,  99  Va. 
495  (39  S.  E.  126,  55  L.  R.  A.  155,  86  Am.  St  Rep.  898) ; 
20  Cyc.  1202.  The' point  is  saved  by  our  statute,  however, 
under  which  this  court  has  held  that  assignment  thereof,  with 
authority  to  transfer  on  the  books  upon  delivery,  passes  title 
thereto  as  between  the  parties  and  is  valid.     Section  1626, 
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Code ;  Hershire  v.  First  National  Bank,  35  Iowa,  272 ;  Court- 
right  V.  Deeds,  37  Iowa,  503. 

Nor  is  delivery  directly  to  the  donee  essential  to  a  gift. 
The  rule  is  well  settled  that  delivery  to  a  third  person  as 
agent  or  trustee  for  the  use  of  the  donee,  and  under  such 
4.  Samb:  circumstances  as  indicate  that  the  donor  relin- 

.     deiiYcry.  quishes  all  control  over  the  property  and  in- 

tends to  vest  title  in  the  donee,  is  quite  as  effectual  as  manual 
delivery  directly  to  him.  See  Furenes  v.  Eide,  supra;  Hogan 
V.  Sullivan,  114  Iowa,  456 ;  cases  collected  in  20  Cyc.  1198. 
If  the  gift  is  absolute,  the  mere  postponement  of  the  en- 
joyment until  the  death  of  the  donor  is  not  material,  and 
will  not  defeat  it.  Schollmier  v.  Schoendelen,  78  Iowa, 
426;  Hogan  v.  Sullivan,  114  Iowa,  456,  and  cases  cited 
therein ;  Scrivens  v.  North  Easton  Savings  Bank,  166  Mass. 
255  (44  N.  E.  251).  In  McNally  v,  McAndrew,  98  Wis. 
62  (73  N.  W.  315),  a  father  indorsed  an  assignment  on 
certain  notes  and  the  mortgages  securing  them,  and  gave 
them  to  his  son  with  the  understanding  the  donor  was  to 
have  the  interest  on  them  so  long  as  he  lived;  and  subse- 
quently the  notes  were  returned  to  him  to  enable  him  to 
collect  the  interest,  and  were  found  among  his  papers  at  his 
death.  The  court  sustained  the  gift,  and  held  the  circum- 
stances not  to  show  a  revocation.  To  the  same  effect,  see 
MaHin  v.  MaHin,  170  IlL  18  (48  K  E.  694).  In  Calkins 
V.  Equitable  Building  &  Loan  Ass'n,  126  Cal.  531  (59  Pac 
30),  bank  stock  was  assigned  and  delivered  as  a  gift,  with 
the  reservation  of  dividends,  and  the  title  to  the  stock  was 
held  to  have  passed.  Davis  v.  Ney,  125  Mass.  590  (28  Am. 
Eep.  272) ;  14  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)1044. 

The  test  seems  to  be  whether  any  interest  in  the  prop- 
erty itself  has  been  retained,  as  distinguished  from  the  mere 
use  or  enjoyment.  It  is  needless  to  add  that,  where  there 
^'  t^^rary  ^^^  ^^  ^  Completed  gift,  the  mere  fact 
Ey'dSnorT  that  naked  possession  has  been  acquired  by 
the  donor  for  the  temporary  purpose  of  enjoying  the  use 
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only,  as  for  the  collection  of  interest  on  deposits  in  a 
bank  or  the  dividends  on  stock  therein  as  in  this  case,  with- 
out intent  to  reinvest  him  with  title,  will  not  disturb  it. 
Martin  v.  Martin,  supra;  McNally  v.  McAndrew,  98  Wis.  62 
(73  N.  W.  315).  And,  of  course,  any  act  of  the  donor 
after  a  completed  gift  not  consented  to  or  acquiesced  in  by 
the  donee  will  not  affect  the  title  in  the  latter.  Holmes  v. 
McDonald,  119  Mich.  563  (78  N.  W.  647,  75  Am.  St.  Eep. 
430)  ;  Jacobs  v.  Jolley,  29  Ind.  App.  25  (62  N.  E.  1028). 

The  mere  statement  of  these  well-established  prin- 
ciples leads  to  the  inevitable  conclusion  that  the  gifts  of  the 
certificates  of  deposit  and  shares  of  stock  were  completed. 
The  intention  that  his  sons  should  have  them,  and  that  in  ex- 
ecuting the  assignments  thereof  and  their  manual  delivery 
with  such  assignments  to  John  A.  Tucker  with  the  expressed 
purpose  of  giving  them,  leaves  no  escape  from  the  conclusion 
that  the  gifts  were  consummated.  If  the  certificates  of  de- 
posit were  surrendered,  this  was  with  the  sole  object  of  com- 
plying with  the  requirements  of  the  bank  in  procuring  the 
interest.  They  were  evidences  of  the  funds  in  the  bank 
which  then  belonged  to  the  sons,  and  their  title  thereto  was 
not  affected  by  the  substitution  of  other  certificates  without 
their  consent.  The  second  certificate  indorsed  to  John  was 
like  the  first,  save  in  the  matter  of  date,  but  the  certificate 
issued  in  the  place  of  that  assigned  to  Gheorge  was  payable 
"  to  order  of  A.  C.  Tucker  or  to  George  F.  Tucker  in  case 
of  death  of  A.  C.  Tucker."  Neither  Gteorge  nor  the  per- 
son in  whose  care  the  certificate  had  been  left  was  consulted 
as  to  this  change,  and  the  evidence  is  conclusive  that  it  was 
made  only  to  enable  the  donor  to  draw  his  interest,  and 
without  any  purpose  on  the  part  of  deceased  to  itevoke  the 
gift  or  assert  title  to  the  fund.  After  the  fund  had  passed 
irrevocably  to  G^eorge,  it  is  idle  to  contend  that  the  donor 
could  acquire  it  again  without  some  act  of  the  donee  in- 
dicating a  purpose  to  revest  him  therewith.  See  cases  last 
above  cited.     The  present  certificates  merely  evidence  the 


Digitized  by 


Google 


May  1908]      McDbbmott  v.  MoDebmott.  851 

fonds  transferred  to  these  plaintiffs  by  the  delivery  of  the 
first  certificates,  and  they  are  entitled  to  possession  of  them. 

III.  Appellant  complains  of  the  court's  rulings  on  the 
admissibility  of  evidence.  Most  of  these  were  correct  in 
principle,  while  others  may  be  sustained  as  calling  for  repeti- 
6.  EviDiNcx:  tion.  Several  might  well  have  been  different, 
error.*"  as  that  by  which  appellant  was  not  allowed 

to  show  the  extent  of  deceased's  estate  m  bearing  on 
his  intention.  But  if  the  answers  to  the  questions  to  which 
objections  should  have  been  overruled  had  been  given  favor- 
ably to  appellant,  the  result  would  not  have  been  changed. 
For  this  reason  these  rulings  were  without  prejudice  and, 
as  they  involve  no  doubtful  questions  of  law,  are  not  reviewed. 

The  judgment  in  each  case  is  affirmed. 


P.  J.  McDebmott,  Appellant,  v.  the  Estate  of  Anna 
MoDebmott. 

Estates  of  decedents:    claims:    allowance:    A   claim  against  an 

1  estate  is  not  finally  adjudicated  until  passed  upon  by  the  court,  as 
the  administrator  does  not  have  full  power  in  this  respect:  and 
when  an  administrator  or  executor  holds  a  claim  against  the  es- 
tate, an  heir  may  question  its  validity. 

Limitations:    pleading.    Where    limitation    is    pleaded   before   final 

2  trial,  and  the  issue  is  submitted  without  objection,  the  plea  is  not 
objectionable  as  coming  too  late. 

Limitations:    avoidance  of  statute.    Carelessness  on  the  part  of  a 

3  client,  in  failing  to  furnish  his  attorney  with  proper  information 
regarding  his  case,  does  not  present  equitable  circumstances  which 
will  avoid  the  statute  of  limitations. 

Appeal    from    Johnson    District    Court. —  Hon.    R.    P. 
Howell,  Judge. 

Monday,  May  5,  1908. 

Action  to  establish  a  claim  against  the  estate  of  Anna 
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McDennott.     There  was  a  judgment  aaginst  the  plaintiff, 
and  he  appeals. —  Affirmed. 

W.  J.  Baldwin,  for  appellant 

Wade,  Butcher  &  Davis,  for  appellee. 

Shebwin,  J. —  On  the  15th  of  November,  1906,  the 
plaintiff  filed  a  petition,  alleging  that  Anna  McDermott  died 
intestate  in  July,  1904,  and  that  he  was  appointed  the  ad- 
ministrator of  her  estate;  that  the  deceased  owned  certain 
real  estate,  but  no  other  property,  and  that  she  left  no  debts 
except  a  debt  of  $250  due  the  plaintiff  on  a  note ;  that  the 
note  was  secured  by  a  mortgage  on  the  land  theretofore 
described.  The  plaintiff  asked  that  his  claim  be  allowed, 
and  that  the  property  be  sold  to  pay  the  debt  All  parties  in 
interest  were  served  with  notice  of  the  application.  On 
the  19th  of  the  same  month  Phillip  McDermott,  husband 
of  the  deceased,  filed  a  resistance  to  the  application,  ailing 
that  the  property  was  his  homestead,  and  that  he  did  not 
sign  the  mortgage  held  by  the  plaintiff.  On  the  18th  of 
February,  1907,  the  plaintiff  made  application  for  the  ap- 
pointment of  a  special  administrator  to  pass  upon  the  claim. 
A  special  administrator  was  appointed,  and  on  the  19th  of 
the  month  he  reported  in  favor  of  allowing  the  claim.  Two 
days  thereafter  a  daughter  of  the  deceased  filed  a  resistance 
to  the  sale  of  the  property,  alleging  that  it  was  the  home- 
stead of  her  father,  and  alleging,  further,  that  the  note 
had  never  been  allowed  as  a  claim  against  her  mother's  es- 
tate. On  the  6th  of  March  this  daughter  filed  an  amend' 
ment  to  her  resistance  to  the  application,  pleading  the  statute 
of  limitations.  The  plaintiff's  application  was  heard 
on  the  issue  as  to  the  homestead  character  of  the  prop- 
erty, and  determined  adversely  to  Phillip  McDermott 
The  plaintiff  afterward  filed  an  amendment  to  his  petition, 
pleading  an  excuse  for  not  having  filed  his  claim  within  the 
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time  fixed  by  law  and  asking  equitable  relief.  A  hearing 
was  then  had  on  this  issue,  and  a  judgment  rendered  re- 
jecting the  daim  because  not  filed  in  time. 

The  appellant  urges  that  the  allowance  of  a  claim  by 
an  administrator  is  final,  in  the  absence  of  a  showing  of 
misconduct  or  fraud  on  his  part  But  we  have  held  other- 
1-  d£S"?J:  ^^®'  Ordway  &  Busted  v.  Phelps,  45  Iowa, 
SJSiwlice.  279;  Byer  v.  Healy,  84  Iowa,  1.  There  is 
no  adjudication  of  a  claim  filed  against  an  estate  until  it 
has  been  passed  upon  by  the  court  Riordan  v.  White,  42 
Iowa,  432.  And,  where  the  executor  or  administrator  holds 
a  claim  against  the  estate  for  which  he  is  acting,  an  heir 
may  question  the  validity  thereof.  He  is  interested  in  the 
settlement  of  the  estate,  and  the  claim  of  the  administrator 
is  adverse  to  his  interest  In  re  Davenporfs  Estate,  85 
Iowa,  293. 

There  is  no  merit  in  the  contention  that  the  statute  of 

limitations  was  pleaded  too  late.     The  issue  was  presented 

«.  LiMiTATioHs:     ^^^   accepted   by   the   plaintiff  before   final 

pleading.  ttiBlf  and  scems  to  have  been  tried  without 

any  objection  on  the  part  of  the  plaintiff. 

The  equitable  grounds  upon  which  plaintiff  relied  for 
the  allowance  of  his  claim  after  the  statutory  period  for 
filing  such  claims  had  expired  were,  in  substance,  as  follows : 
8-  ^'^'T^'*^*-.  He  held  the  note  and  mortgage  when  he  was 
•**^*«-  appointed  administrator,  and  soon  thereafter 

he  told  his  attorney  that  he  held  the  mortgage,  and  that 
there  were  no  other  claims  against  the  estate.  His  attorney 
advised  him  that  it  was  not  necessary  to  file  the  note 
as  a  claim,  and  that  he  might  rely  on  the  security  of  the 
mortgage.  The  mortgage  was  not  presented  to  the  attorney 
for  examination,  and  he  did  not  know  its  exact  terms  and 
conditions  until  after  the  period  for  filing  claims  had 
elapsed.  To  hold  that  this  transaction  between  the  plain- 
tiff and  his  attorney  presents  equitable  circumstances  which 
should  avoid  the  statute  would  be  going  far  beyond  any  of 
Vol.  138  lA.— 23 
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our  cases.  The  showing  amounted  to  nothing  more  than 
carelessness  on  the  part  of  the  plaintiff,  for  which  equity 
can  afford  no  relief.  In  Manatt  v.  Reynolds,  114  Iowa, 
688,  the  only  negligence  shown  was  that  of  the  plaintiff's 
agent,  while  here  the  record  shows  negligence  on  the  part 
of  the  plaintiff  himself.  The  Manatt  case  extends  the  rule 
as  far  as  we  are  willing  to  go,  and  the  judgment  must  be, 
and  it  is,  affirmed. 


MEROHAirrs*  National  Bank  op  Greene,  Appellant,  v.  0. 
W.  SoESBE,  Executor,  Clara  A.  Lee,  Widow,  and  H. 
C.  Hemenway  as  temporary  Executor  of  the  Estate 
of  J.  Lw  Lee;^  Deceased. 

Chattel  mortgages:    coNsn)ERATioN.    Both  a  note  contemporaneously 

1  executed  with  a  chattel  mortgage,  and  one  past  due  at  that  time, 
are  a  valid  consideration  for  the  mortgage. 

Execution  of  instruments:    mental  CAPAcrrv.    The  execution  of  an 

2  instrument  raises  a  presumption  of  mental  capacity,  and  the  burden 
is  upon  the  one  asserting  incapacity. 

Same:    evidence.    Mere  mental  or  physical  weakness  is  not  sufficient 

3  to  avoid  an  instriunent,  where  the  party  is  not  shown  to  have 
been  incapable  of  understanding,  in  a  reasonable  degree,  the  na- 
ture and  consequences  of  the  instrument  executed.  Evidence  held 
insufficient  to  show  mental  incapacity. 

Chattel  mortgages:    sale  by  administrator:    waiver  of  uen.    A 

4  chattel  mortgagee  does  not  waive  his  priority  right,  as  to  the 
proceeds  of  a  sale  of  the  property,  by  permitting  the  adminis- 
trator of  a  deceased  mortgagor  to  sell  the  same  under  an  order 
of  court 

Appeal  from  Butler  District  Court. —  Hon.  C.  H.  Esllet^ 

Judge. 

Monday,  May  5,  1908. 

Action  in  equity  to  have  an  alleged  chattel  mortgage 
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declared  a  lien  upon  the  proceeds  of  the  property  covered 
by  such  chattel  mortgage  in  the  hands  of  the  executor  of 
the  mortgagor's  estate.  The  trial  court  refused  to  give  the 
plaintiff  priority  over  other  creditors  as  to  the  proceeds  of 
the  mortgaged  property,  and  plaintiff  appeals. —  Reversed. 

C.  M.  Oreene,  for  appellant 

M.  Hartness,  for  appellees. 

McClain,  J. —  Prior  to  January  27,  1905,  J.  L.  Lee 
had  been  engaged  at  the  town  of  Greene  in  the  business 
of  buying,  selling,  and  shipping  live  stock  and  in  operating 
a  meat  market.  On  that  date  he  returned  from  a  short  ab- 
sence in  Chicago  very  ill  with  an  affection  of  the  intestines, 
from  which  he  died  five  days  later,  and  which  a  post-mortem 
examination  showed  to  have  been  the  result  of  stoppage  due 
to  a  stricture.  On  his  reaching  home  he  was  attended  by 
physicians,  who  found  him  suffering  great  pain,  and  who 
continued  in  frequent  attendance  upon  him  until  his  death, 
administering  from  time  to  time  opiates  to  alleviate  the  in- 
tense pain  and  distress  from  which  he  suffered.  On  January 
30th  he  executed  and  delivered  to  C.  W.  Soesbe,  cashier  of 
the  plaintiff  bank,  a  note  to  the  bank  for  $2,700  and  a 
chattel  mortgage  on  certain  described  live  stock  securing 
the  payment  to  plaintiff  of  said  note  and  another  note  to 
the  bank  therein  described  for  $1,600.  His  wife  joined  in 
the  execution  of  the  chattel  mortgage.  At  the  same  time  he 
executed  his  will,  disposing  of  his  real  property  to  his  widow 
for  life,  the  remainder  to  his  children.  It  appeared  from 
evidence  which  is  not  subject  to  any  legal  objection  that  the 
decedent  regarded  Soesbe  as  his  personal  friend,  and  that 
these  instruments  had  been  prepared  by  Soesbe  after  some 
conference  or  communication  between  them.  The  trial 
court  refused  to  consider  the  testimony  of  Soesbe  as  a  wit- 
ness with  regard  to  decedent's  business  relations  with  the 
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bank  and  the  conference  between  them  in  relation  to  the 
execution  of  these  instruments,  and  for  the  purpose  of  dis- 
posing of  the  case  we  shall  assume  that  the  court  properly 
excluded  such  testimony  from  consideration  under  the  pro- 
visions of  Code,  section  4604. 

It  does  appear,  however,  from  other  testimony  that 
the  note  for  $1,600  was  a  valid  existing  obligation  of  de- 
cedent to  the  bank  and  past  due,  and  that  the  note  for 
1.  Chattel  $2,700,   the  chattel  mortgage,   and  the  will 

MORTGAOBS:  ^     ^  7  ^  ~0~0    9 

consideration,  were,  in  f  act,  signed  by  decedent.  Something 
is  said  in  argument  as  to  whether  there  was  any  considera- 
tion for  the  chattel  mortgage,  but  if  it  was  in  other  respects 
valid  it  was  clearly  supported  by  a  consideration,  not  only 
as  to  the  note  contemporaneously  executed,  but  as  to  the 
other  note  which  was  then  past  due.  Meyer  v.  Evans,  66 
Iowa,  179 ;  Johnston  v.  Rohuck,  104  Iowa,  523. 

The  only  question  determined  by  the  trial  court,  and 
the  only  one  which  we  find  it  necessary  to  consider,  involvea 
the  capacity  of  the  decedent  to  execute  the  chattel  mortgage, 
2  ExicuTio  *^®  claim  for  defendants  being  that  decedent 

STENTs^mentai    ^^^  **  *^®  *"^®  ^^  ^*^  cxccution  laboring  im- 

capadty.  ^^^  g^^  physical  and  mental  distress,  and  his 

intellect  so  far  obscured  by  the  effect  of  the  disease  from 
which  he  was  suffering  and  the  medicine  which  had  been 
administered  to  him,  that  he  was  not  capable  of  entering 
into  a  valid  contract.  The  execution  of  the  instrument  be- 
ing shown,  the  capacity  of  the  decedent  to  execute  it  is 
presumed,  and  the  burden  is  upon  the  defendants  to  show 
his  mental  incapacity.  Paulus  v.  Reed,  121  Iowa,  224; 
Altig  V.  Altig,  137  Iowa,  420. 

This  was  conceded  by  the  defendants,  who  assumed 
the  biurden  of  proof,  and  relied  upon  the  testimony  of  Dr. 
Bimey,  one  of  the  attending  physicians,  and  three  other 
8  SAME'  persons  who  were  in  attendance  upon  decedent 

evidenct.  during  his  illness.     The  plaintiff  relied  upon 

the  testimony  of  Dr.  Nfevins,  an  attending  physician,  and 
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two  other  persons  who  were  in  attendance  at  the  time  of  the 
execution  of  the  mortgage.  Soesbe  was  also  examined  for 
the  plaintiff,  but  as  objection  to  his  competency  to  testify 
under  the  provisions  of  Code,  section  4604,  were  made  and 
are  still  insisted  upon  by  defendants,  we  do  not  give  con« 
sideration  to  his  testimony.  Relatives  of  the  decedent  who 
were  present  at  the  time  were  not  called  as  witnesses  by 
either  party.  As  we  view  the  evidence  presented  in  the 
record,  there  is  no  substantial  conflict  among  these  witnesses, 
and  the  difficulty  in  disposing  of  the  case  arises  from  an 
uncertainty  left  in  our  minds,  after  reading  all  the  evi- 
dence, as  to  how  much  capacity  decedent  had  at  the  time 
the  instrument  was  executed  to  understand  the  nature  of 
his  act  Prior  to  the  date  on  which  the  instrument  was 
signed,  decedent  had  been  suffering  great  physical  pain  and 
distress  while  not  immediately  under  the  influence  of  mor- 
phine and  atrophine  hypodermically  injected,  and  while 
under  the  influence  of  these  drugs  had  been  delirious  and 
irrational.  But  he  had  had  intervals  of  consciousness,  when 
he  recognized  and  called  by  name  those  who  were  in  at- 
tendance upon  him,  and  rationally  spoke  of  his  sufferings. 
Dr.  Bimey  did  not  see  him  from  about  three  o'clock  on 
Monday  morning  (January  30th)  until  on  the  evening  of 
that  day.  One  of  the  other  witnesses  for  defendants  did 
not  see  him  from  Sunday  evening  until  Tuesday  evening, 
and  their  other  two  witnesses  had  not  seen  him  until  Mon- 
day night.  Dr.  Nevins  testifies  that,  when  Soesbe  came 
on  the  morning  of  that  day  with  the  instruments  for  execu- 
tion, he  was  not  allowed  to  see  the  decedent  until  the  effect 
of  the  opiate  had  worn  off  and  he  had  aroused  partially 
from  its  influence.  From  this  doctor's  testimony  it  appears 
that  decedent  listened  to  what  was  said  to  him,  spoke  about 
the  provisions  of  the  will,  and  seemed  to  know  what  he  was 
talking  about.  One  of  the  other  persons  then  in  attendance 
testified  to  having  some  conversation  with  the  decedent  at 
that  time  as  to  taking  his  acknowledgment,  and  the  other 


Digitized  by 


Google 


358  Mebchaistts^  Bank  v.  Soesbe.      [138  Iowa 

witness  who  was  in  attendance  testified  that  decedent,  though 
suffering  a  great  deal,  "  answered  questions  and  asked  things 
just  the  same  as  anybody.  He  was  rational  in  that  way, 
but  there  were  times  when  he  was  in  considerable  pain." 
There  is  no  question  as  to  the  fact  that  decedent  took  a  pen 
in  his  hand  and  signed  the  documents  in  the  right  places. 
After  the  business  was  transacted  another  injection  of  mor- 
phine was  given  by  the  attending  physician  to  relieve  de- 
cedent from  pain. 

It  is  impracticable  to  set  out  the  testimony  of  the  wit- 
nesses in  full,  but  from  the  entire  record,  and  bearing  in 
mind  that  the  burden  was  on  defendants  to  establish  want 
of  mental  capacity  to  execute  the  chattel  mortgage  at  the 
time  it  was  executed,  we  feel  impelled  to  reach  the  con- 
clusion that  such  incapacity  as  to  render  the  instrument 
invalid  was  not  established  nor  indicated  by  the  fair  pre- 
ponderance of  the  testimony.  We  are  satisfied  that  when 
decedent  was  not  under  the  influence  of  opiates  he  was  ra- 
tional although  suffering  pain,  and  that  he  knew  the  nature 
of  the  business  he  was  transacting,  and  voluntarily  signed 
the  instruments  presented  to  him  after  they  had  been  read 
to  him  by  Soesbe.  There  is  not  the  slightest  suggestion  in 
the  testimony  of  any  witness  or  otherwise  that  the  instru- 
ments were  incorrectly  read,  or  that  any  advantage  was 
taken  of  decedent  by  reason  of  his  physical  condition.  The 
case  is  unlike  that  of  mental  derangement,  which  is  shown 
to  have  been  an  existing  condition  before  the  doing  of  an 
act,  and  which  is  presmned  to  continue  until  a  lucid  inter- 
val is  established.  There  is  no  evidence  here  that  decedent 
was  not  in  the  possession  of  his  right  mind  during  the 
intervals  of  consciousness,  and  it  definitely  appears  that  the 
attending  physician  prevented  any  communication  between 
Soesbe  and  decedent  until  the  effect  of  the  last  preceding 
administration  of  morphine  had  so  far  disappeared  that 
consciousness  had  returned.  Mere  mental  or  physical  weak- 
ness is  not  alone  sufficient  to  avoid  a  conveyance  or  contract, 
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where  it  does  not  appear  that  the  party  was  incapable  of 
understanding  in  a  reasonable  degree  the  nature  and  con- 
sequences of  the  instrument  executed.  Nowlen  v.  Nowlen, 
122  Iowa,  541. 

There  is  a  controversy  between  the  parties  as  to  whether 
allegations  of  defendants  of  a  waiver  by  plaintiff  of  the 
right  to  insist  on  the  lien  of  the  mortgage  remained  in  the 
4.  Chattkl  pleadings  at  the  time  the  case  was  tried ;  but 

MOBTGAGSS:  .  .  •ill 

sale  by.  m   any  event  they  were  not  considered  by 

administrator:  v  ^  v 

waiYcr  of  lien,  the  trial  court  in  reaching  a  decision,  and 
we  think  that  there  is  no  evidence  in  the  record  sup- 
porting them.  As  to  this  controversy,  the  facts 'are  briefly 
these:  On  decedent^s  death  he  was  found  to  have  in  his  pos- 
session about  one  himdred  cattle  and  a  large  number  of  hogs 
all  ready  for  market  and  very  little  feed  on  hand  with 
which  to  keep  them.  On  the  application  of  the  widow, 
C.  W.  Soesbe  was  appointed  special  administrator  and  di- 
rected by  the  court  to  make  sale  of  the  stock,  which  had 
already  been  appraised.  The  stock  was  sold  for  more  than 
the  appraised  value,  and  the  proceeds  accounted  for  as  prop- 
erty of  the  estate.  Subsequently  C.  W.  Soesbe,  who  seems  to 
have  been  named  in  the  will,  was  duly  appointed  executor, 
but  in  order  to  enable  him,  as  cashier  to  prosecute  a  claim  in 
behalf  of  plaintiff  to  a  preference  on  account  of  the  plaintiff's 
chattel  mortgage,  H.  C.  Hemenway  was  appointed  temporary 
executor,  and  makes  defense  to  this  action.  The  contention 
of  appellee  is  that,  by  asking  that  the  stock  covered  by  the 
<»hattel  mortgage  be  sold  as  the  property  of  the  estate,  the 
plaintiff  waived  its  mortgage  lien;  but  we  see  no  merit  in 
this  claim.  Plaintiff  took  no  action  in  the  matter  whatever. 
Soesbe,  plaintiff's  cashier,  was  not  acting  for  the  plaintiff 
as  special  administrator,  but  for  the  estate,  having  been 
appointed,  as  already  said,  on  the  application  of  the  widow. 
When  he  made  return  as  special  administrator,  he  advised 
the  court  of  the  existence  of  the  chattel  mortgage  in  plain- 
tiff's favor,  and  that  the  sale,  was  with  plaintiff's  consent 
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that  the  proceeds  be  applied  upon  the  mortgage  indebted- 
ness. Plaintiff  had  the  option  of  proceeding  to  foreclose 
its  mortgage  by  taking  possession  of  and  selling  the  stock, 
or  filing  its  claim  against  the  estate.  Allen  v,  Moer,  16 
Iowa,  307;  Cocke  v.  Montgomery,  75  Iowa,  259.  But  it 
has  never  been  held  by  this  court  that  the  mortgagee  of 
chattel  property  waives  his  priority  as  to  the  proceeds  by 
allowing  the  property  to  be  disposed  of  as  that  of  the  deceased 
mortgagor  under  an  order  of  court  specially  directing  that 
method  of  procedure.  On  the  contrary,  it  has  been  held 
with  reference  to  an  assignment  for  the  benefit  of  creditors 
that  the  mortgagee  does  not  waive  his  lien  by  yielding  pos- 
session of  the  goods  to  the  assignee.  In  re  Windhorst,  107 
Iowa,  58.  This  is  not  a  question  of  attempting  to  follow 
the  mortgaged  property  into  the  hands  of  an  innocent  pur- 
chaser, nor  of  attempting  to  follow  the  proceeds  of  the  prop- 
erty after  the  application  thereof  to  the  mortgagor's  debts. 
It  seems  to  have  been  thought  desirable  by  all  parties  con- 
cerned that  the  stock  be  disposed  of  as  soon  as  practicable, 
and  that  a  sale  by  a  special  administrator  would  be  more 
expeditious  than  a  sale  under  the  mortgage,  and  more  con- 
venient in  view  of  the  fact  that  the  validity  of  the  mortgage 
could  afterwards  be  contested  without  the  expense  incident 
to  the  interposition  of  objection  to  the  mortgagee's  sale.  If 
the  plaintiff  ought  to  be  taxed  with  the  expenses  incident 
to  a  sale  of  the  mortgaged  property,  that  can  be  settled  in 
the  pi:obate  court.  The  only  question  now  for  decision  is 
whether  the  mortgage  entitles  the  plaintiff  to  priority  over 
the  other  creditors.  That  question  being  determined  in 
plaintiff's  favor,  and  it  appearing  that  plaintiff's  lien  has 
not  been  waived,  the  case  is  remanded  to  lie  lower  court 
for  such  further  proceedings  in  harmony  with  this  opinion 
as  may  be  necessary  to  settle  the  further  rights  of  the  parties. 

Appellant's  motion  to  strike  appellees'  argument  is 
overruled. 

The  judgment  of  the  trial  court  is  reversed. 
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Iowa  Loan  Company,  Appellee,  v.  Teresa  O'Connell, 

Appellant. 

Ezectttioii  sale:    validity:    bubden  of  pboof.    Where  a  decree  and 

1  execution  bear  the  same  date  it  will  be  presumed  that  the  exe- 
cution was  not  issued  until  after  the  decree  was  entered:  but  this 
is  a  fact  question  with  the  burden  on  the  party  attacking  a  sale 
thereunder. 

Same:    proof  of   ikregularity.    To   overcome   the   presumption    of 

2  regularity  in  the  proceedings  leading  up  to  a  sale  on  execution 
the  evidence  must  be  clear  and  satisfactory. 

Appeal  from  Linn  District  Court. —  Hon.  B.  H.  Milleb, 

Judge. 

Monday,  May  5,  1908. 

Suit  in  equity  to  enjoin  defendant  from  interfering 
with  plaintiff  in  the  possession  of  certain  real  estate.  The 
trial  court  granted  the  relief  asked  and  defendant  appeals. 
— Affirmed. 

Teresa  O'Connell,  Appellant,  pro  se. 

John  A.  Reed  and  W.  E.  Lamb,  for  appellee. 

Deitmeb,  J. —  Defendant  at  one  time  owned  the  prop- 
erty in  controversy.     It  was  sold  at  sheriff's  sale,  and  plain- 
tiff holds  a  sheriff's  deed  thereto.     It  is  claimed  that  the 
1.  Ex«cuTioii        execution   under  which   the  sales  were  had 
JJoiSty:  which  resulted  in  the  making  of  the  sheriff's 

prio?  ^  deed  were  issued  out  of  the  district  court  be- 

fore any  judgment  or  decree  was  entered  authorizing  the 
same.  This  is  purely  a  fact  question,  with  the  burden  upon 
the  defendant  and  appellant.     On  the  face  of  the  records 
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the  decrees  and  executions  issued  thereunder  bear  the  same 
dates ;  but  it  is  presumed  that  the  officers  who  entered  these 
decrees  did  their  duty,  that  they  were  entered  on  the  date 
mentioned,  and  that  no  executions  were  issued  until  the  de- 
crees were  properly  entered.  Callaghan  v.  Myers,  128  U. 
S.  617  (9  Sup.  Ct  177,  32  L.  Ed.  647) ;  Hoffman  Oranite 
Co.  V.  Stark,  132  Iowa,  100 ;  Spitler  v.  Schofield,  43  Iowa, 
571 ;  Miller  v.  R.  R.,  119  Iowa,  41 ;  Rowan  v.  Lamh,  4  G. 
Greene,  474;  Knox  v.  Bank,  147  U.  S.  91  (13  Sup.  Ct.  267, 
37  L.  Ed.  93). 

In  addition  to  this  the  deputy  clerk  testified  that  the 
decrees  were  entered  prior  to  the  issuance  of  the  executions ; 
and  an  employe  in  the  clerk's  office  testified  that  it  was  the 
8.  Samb:  custom  of  the  office  to  enter  decrees  as  soon 

f/rcguJarity.  as  they  were  filed.  There  is  really  no  testi- 
mony to  overcome  the  presumption  or  to  meet  the  evidence 
to  which  we  have  referred;  and  it  is  well  settled  that  to 
overcome  the  presumption  of  regularity  in  such  proceedings 
as  this  the  testimony  must  be  clear  and  satisfactory.  Miller 
V.  R.  R.  Co,,  119  Iowa,  41 ;  WyUnd  v.  Frost,  75  Iowa,  209. 

The  trial  court  was  right  in  entering  its  decree,  and 
the  same  must  be,  and  it  is,  affirmed. 


Wesley  Kopeoky  v.  Joseph  Benish,  Jb.,  Appellant 

Appeal:    briefs:    argument.    The  appellate  court  will  only  consider 

1  such  questions  as  are  properly  presented  in  the  brief  and  argument: 
and  where  the  statement  of  a  point  amounts  to  no  more  than  the 
assignment  of  an  error  it  will  be  given  no  consideration  unless 
argued. 

Verdict:    review.    Where  there  is  a  decided  conflict  in  the  evidence 

2  the  verdict  of  the  jury  will  not  be  disturbed. 

Drainage:    wrongful  collection  and  discharge  of  water:    measure 

3  OF  DAMAGES.  The  measure  of  damages  for  the  collection  of  water 
in  greater  quantities  and  discharging  it  upon  the  land  of  another 
in  a  different  manner,  by  means  of  a  tile  drain,  is  the  difference 


Digitized  by 


Google 


May  1908]  Kopecky  v.  Benish.  363 

in  the  value  of  the  land  immediately  after  and  immediately  before 
the  construction  of  the  drain. 

Appeal  from  Cedar  Rapids  Superior  Court. —  Hon.  J.  H. 
RoTHEocK,  Judge. 

Monday,  May  5,  1908. 

Suit  to  recover  damages  for  the  wrongful  discharge  of 
water  upon  the  land  of  the  plaintiff  and  that  of  his  wife. 
Verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. —  Affirmed. 

V.  Drahos  and  E.  C.  Barber,  for  appellant 

W.  L.  Crissman  and  A.  H.  Sargent,  for  appellee. 

Shebwin,  J. —  The  petition  alleged  that  the  plaintiff 
and  his  wife  were  the  owners  of  certain  land,  describing 
it,  and  that  the  defendant  owned'  certain  land  which  was 
also  definitely  described;  that  theretofore  the  plaintiff  had 
laid  a  tile  drain  across  his  land  and  the  land  of  his  wife 
from  and  near  the  point  where  the  natural  flow  of  water 
from  his  land  entered  the  land  of  his  wife,  and  that  said 
drain  was  su£Scient  to  drain  his  own  land  and  the  land  of 
his  wife  except  in  cases  of  excessive  rains ;  that  the  defend- 
ant constructed  ditches  through  his  land  which  gathered  the 
water  and  cast  it  upon  the  land  of  the  plaintiff^s  wife  in 
a  greatly  increased  quantity  and  in  a  manner  different  from 
its  natural  flow. 

Ninety-seven  errors. are  assigned,  in  most  of  which  we 
are  referred  to  the  abstract  for  the  ruling  or  other  matter 
complained  of.  About  forty  points  are  designated  as  relied 
1.  Appeal:  upon  for  a  reversal,  and  in  many  instances 

ir^ent  they  do  no  more  than  to  refer  to  the  page 
of  the  abstract  where  the  error  may  be  found  or  to  the  as- 
signment of  error.     The  following  will  fairly  illustrate  the 
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method  to  which  we  refer :  "  It  was  prejudicial  to  appel- 
lant for  the  court  to  admit  in  evidence  appellee's  Exhibit 
B  over  objections  of  appellant,  and  assigned  as  error  at  No. 
4."  Turning  back  to  No.  4  we  find  this  assignment:  "  The 
court  erred  in  overruling  defendant's  objection  to  the  ad- 
missibility of  Exhibit  B  at  No.  34,  page  19  of  abstract, 
offered  by  plaintiff."  A  formal  assignment  of  error  is  no 
longer  necessary  to  the  proper  presentation  of  a  case  in 
this  court,  and  it  is  manifest  that  the  order  pursued  in  the 
present  instance,  both  as  to  errors  assigned  and  the  brief  of 
points  does  not  comply  with  the  rules.  As  was  said  in 
Winkler  v.  Hawkes,  126  Iowa,  474,  "We  cannot  consent 
to  try  appeals  in  this  manner,"  and  in  considering  this  case 
we  shall  discuss  only  such  questions  as  are  properly  pre- 
sented in  the  brief  of  points  and  in  the  argument  It  is 
also  apparent  that,  when  the  statement  of  a  point  amounts 
to  nothing  more  than  an  assignment  of  error,  it  is  entitled 
to  no  consideration  unless  it  be  followed  by  argument.  In- 
deed, we  said  in  Vorhes  v,  Buchwald,  137  Iowa,  721,  that 
"  we  do  not  feel  called  upon  to  notice  mere  complaints  which 
counsel  do  not  see  fit  to  argue." 

As  we  gather  it  from  the  appellant's  brief  and  argu- 
ment of  eighty  pages,  his  main  contention  is  that  the  verdict 
is  not  sufficiently  supported  by  the  evidence.  The  principal 
2  v«w)icT-  ^^^*  questions  in  the  case  were  whether  the 

review.  defendant  had  collected  the  water  on  his  land 

and  discharged  it  upon  the  lands  of  the  plaintiff  and  his 
wife  in  a  greatly  increased  quantity  or  in  a  materially  dif- 
ferent manner  from  the  natural  flow  thereof,  and,  further, 
whether  the  defendant  so  constructed  his  drain  as  to  bring 
himself  within  the  protection  of  chapter  70,  Acts  30th  Gen- 
eral Assembly.  On  these  questions  there  was  a  sharp  and 
irreconcilable  conflict  in  the  evidence,  and  the  finding  of 
the  jury  should  not  be  disturbed.  The  same  thing  is  true 
on  the  question  whether  the  tile  laid  by  the  plaintiff  was 
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of  snflBcient  capacity  to  carry  the  additional  water  collected 
by  the  defendant's  drain. 

Complaint  is  made  of  practically  all  of  the  instructions 

given,  and  it  is  manifest  that  the  proper  limits  of  an  opinion 

preclude  setting  them  out  in  full.     The  fifth  is  objected 

8.  DitAiNAOB:        to  on  the  ground  that  it  was  misleading  and 

collection         embodied  more  than  one  proposition  of  law. 

and  discharge  *      ^ 

of  water:  The  criticism  is  without  merit.     The  instruc- 

measure  of 

<*»"*«««•  tion  submitted  the  issue  whether  the  appel- 

lant's tile  drain  discharged  the  water  therefrom  into  a 
natural  depression,  either  wholly  on  appellant's  land  or  ex- 
tending from  his  land  on  to  and  over  the  land  of  the  ap- 
pellee's wife.  This  issue  was  in  the  case,  and  the  jury 
could  not  in  our  judgment  have  misunderstood  the  instruc- 
tion. In  the  eighth  instruction  the  jury  was  told  that  the 
measure  of  plaintiflPs  damages  would  be  the  diflPerence  be- 
tween the  value  of  his  land  at  a  time  immediately  before 
the  construction  of  the  defendant's  tile  drain  and  its  value 
immediately  thereafter.  That  instruction  and  instruction 
nine  followed  almost  the  identical  language  used  by  this 
court  in  Drake  v.  C,  B.  I.  &  P.  By.  Co.,  63  Iowa,  302,  and 
neither  contained  error.  Instructions  1  and  2  are  not  open 
to  the  charge  that  they  draw  conclusions  and  assume  con- 
ditions not  warranted  by  the  evidence.  They  were  both 
fair,  and  left  all  fact  questions  to  the  jury.  The  latter 
clause  of  instruction  10  is  complained  of,  but  the  appel- 
lant nowhere  points  out  wherein  it  was  erroneous.  In- 
structions 3  and  4  are  also  complained  of  without  any  sug- 
gestion as  to  the  specific  error  therein,  further  than  to  say 
that  3  fails  to  set  forth  the  entire  provisions  of  chapter  70, 
Acts  30th  General  Assembly. 

We  have  considered  all  of  the  points  which  may  be  re- 
viewed under  the  rules  and  decisions,  and  find  in  them  no 
error  for  which  there  should  be  a  reversal.  The  judgment 
is  therefore  affirmed. 
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Nancy  Eeeb  ahd  Mabt  M,  Heed  v.  Thb  Citt  of  Cei>ae 
Rapids  et  al.^  Appellants. 

Taxation:    usting  and  valuation  by  assistant  assessor.    A  valid 

1  assessment  is  not  dependent  upon  the  fact  that  the  assessor  per- 
sonally lists  the  property;  it  may  be  done  by  an  assistant,  and  even 
where  the  assistant  in  the  first  instance  fixes  the  value,  if  after- 
wards examined  and  adopted  by  the  assessor  it  becomes  his  act, 
and  the  assessment  is  not  thereby  rendered  invalid. 

Same:    assessment  koll.    The  original  assessment  sheets  as  made  up 

2  by  the  assessor  and  submitted  to  the  board  of  review  is  the  as- 
sessment roll  to  which  he  is  required  to  attach  his  oath;  and  these 
lists  and  not  the  books  ^or  lists  thereafter  to  be  made  are  the  as- 
sessment roll  to  which  the  statute  refers. 

Same,    verification  op  assessment.    The  fact  that  the  name  of  the 

3  assessor  is  signed  to  the  oath  attached  to  an  assessment  by  his 
assistant,  if  done  at  his  direction,  does  not  invalidate  the  oath  and 
assessment 

Same:    over  valuation:    equitable  relief.    A  taxpayer  who  con- 

4  cedes  that  his  property  is  subject  to  taxation  but  makes  no  offer 
to  pay  any  part  of  the  tax,  cannot  have  relief  in  equity  from  the 
assessment  made  on  a  full  valuation,  since  the  assessment  is 
merely  erroneous  and  not  void:  his  remedy  is  an  application  to 
the  board  of  review  to  correct  the  error. 

Appeal  from  lAnn  District  Court. —  Hok.  W.  G.  Thompsoit, 

Judge. 

Wednesday,  May  6,  1908. 

Suit  in  equity  to  enjoin  the  collection  of  taxee  assessed 
against  the  plaintiflPs  property.  There  was  a  judgment  for 
the  plaintiffs,'  from  which  the  defendants  appeal —  Reversed. 

James  W.  Oood  and  H.  E.  Spongier,  for  appellants. 

John  A.  Reed,  Tfm.  E.  Lamb,  and  Wm.  0.  Clark,  for 
appellees. 
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Shebwin,  J. —  The  taxes  which  the  plaintiffs  seek  to 
avoid  were  levied  for  the  years  1903, 1904,  and  1905.  They 
allege  that  an  assessment  was  made  for  each  of  said  years, 
but  they  further  allege  that  the  assessments  were  not  made 
by  the  assessor  of  the  city;  that  they  were  not  sworn  to 
or  certified  as  required  by  law,  and  that  the  full  cash  value 
of  the  property  assessed  was  returned  as  the  taxable  value; 
and  that  levies  were  made  upon  the  full  cash  value,  and  not 
upon  one-fourth  of  the  cash  value,  as  provided  by  section 
1306  of  the  Code. 

The  evidence  shows  without  conflict  that  some  of  the 

property  returned  for  assessment  in  the  years  involved  was 

listed  and  valued  by  an  assistant,  but  it  is  also  as  certainly 

1.  taxatioh:         shown  that  the  lists  were  carefully  examined 

valuation  by      by  the  asscssor  in  person,  and  that  the  values 

assistant  , 

affixed  to  the  several  properties  were  either 


approved  by  him  or  changed  to  correspond  with  his  own 
judgment.  While  it  is  true  that  the  property  owner  is  ( 
entitled  to  the  judgment  of  the  assessor  as  to  the  value  1 
of  his  property,  it  is  also  true  that  the  statute  does  not 
require  the  assessor  to  personally  list  all  property.  Such 
work  is  clerical,  and  even  where  the  assistant  fixes  the  value 
in  the  first  instance,  the  assessment  is  not  invalid  if  the 
assessor  afterward  examines  the  valuation  so  made  and 
adopts  it  as  his  act  Snell  v.  Gity  of  Ft.  Dodge,  46  Iowa, 
664;  Meservey  v.  Webster  County,  46  Iowa,  702;  Burnham 
V.  Barber,  70  Iowa,  87. 

Section  1365  of  the  Code  provides  that  the  assessor 
shall  attach  to  the  assessment  rolls  his  oath  in  the  form 
therein  provided.  The  lists  which  were  originally  made  by 
8.  Samb:  the  assessor  and  his  assistants  were  sworn  to 

•     roll.  by  the  assessor,   and  his  oath  was  attached 

thereto  as  provided  by  the  section  named.  And  these  lists 
were  the  rolls  to  which  the  statute  refers.  Section  1366 
provides  that  such  rolls  shall  be  laid  before  the  local  board 
of  review  for  correction,  and  that,  when  correction  is  made. 
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the  assessor  shall  make  up  the  assessor's  books  from  such 
assessment  rolls,  and  return  a  copy  of  the  book  with  the 
assessment  rolls  to  the  county  auditor.  The  two  sections 
clearly  designate  the  assessment  rolls  as  the  lists  or  rolls  of 
taxable  property  and  persons,  completed,  verified,  and  de- 
posited by  the  assessors,  and  not  the  books  or  lists  which 
shall  thereafter  be  made  up  for  other  purposes.  See,  also, 
Oswego  County  8av.  Bank  v.  Town  of  Oenoa,  59  N.  Y. 
Supp.  829  (28  Misc.  Eep.  71)  ;  Adams  v.  Brennan,  72  Miss. 
894  (18  South.  482).  The  tax  lists  produced  in  court  by 
the  city  treasurer  were  not  the  assessment  rolls  which  must 
be  verified  under  section  1365. 

The  evidence  shows  that  the  assessor  made  the  required 
oath  for  each  year,  but  that  his  name  was  in  one  or  two 
instances  written  thereon  by  a  clerk  at  his  request.  If  his 
8.  samb:  name  was  placed  on  the  written  oath  by  his 

verification  of       j.        ..  ..  v-        •         ^  ^      i  -j? 

assessment.  dircctiou,  it  was  his  Signature  as  truly  as  if 
he  had  written  it  himself.  State  v.  Holmes,  56  Iowa,  588, 
25  Am.  &  Eng.  Enc.  Law  (2  Ed.),  1066. 

It  is  conceded  that  the  assessments  were  all  made  on 
a  full  cash  valuation  instead  of  on  a  quarter  valuation. 
But  this  does  not  entitle  the  plaintiff  to  relief  in  equity. 
*•  ^ahiationf  They  have  made  no  offer  to  pay  any  tax,  while 
jjjj>taWe  conceding   that   their   property   was   subject 

to  taxation.  Conceding  for  the  purposes  of  this  case 
that  the  assessment  should  have  been  made  on  a  quarter 
valuation  only,  the  assessment  as  made  was  erroneous 
merely,  and  not  void,  and  the  plaintiffs'  remedy  was  by 
an  application  to  the  board  of  equalization  for  its  correc- 
tion. Collins  V.  City  of  Keokuk,  108  Iowa,  28;  Smith  v. 
.  McQuision,  108  Iowa,  363 ;  Nugent  v.  Bates,  51  Iowa,  77 ; 
Morrison  v.  Hershire,  32  Iowa,  271. 

The  judgment  should  be,  and  it  is,  reversed. 
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Thb  Elbctbic  Stobagb  Battkby  Co.,  Appellee^  v.  Thb 
Waterloo,  Cedab  Falls  &  Nobtheen  Railway  Co., 
Appellant. 

Sales:    written  contract:    modification  by  parol.    A  written  con- 

1  tract  to  furnish  and  install  certain  storage  batteries  and  other 
electrical  equipment,  which  is  complete  in  itself  and  unambiguous, 
and  containing  a  warranty  that  the  material  shall  be  first  class 
and  of  the  latest  type  and  that  the  work  shall  be  done  in  first 
class  and  workmanlike  manner,  cannot  be  modified  by  parol  proof 
of  a  different  or  further  warranty,  in  the  absence  of  a  showing  of 
fraud,  accident  or  mistake. 

Same:    warranties:    evidencs.    Evidence  held  insufficient  to  show 

2  that  plaintiff  warranted  certain  batteries  and  electrical  appliances, 
which  he  contracted  to  install  for  defendant,  to  produce  a  certain 
power. 

Same:    breach  of  warranty.    One  who  accepts  and  uses  machinery 

3  for  a  considerable  length  of  time  without  complaint,  or  reliance 
upon  a  warranty,  until  action  is  brought  to  recover  the  purchase 
price  cannot  then  rely  upon  a  breach  of  warranty  to  defeat 
recovery. 

Appeal  from  Blackhawk  District  Covrt. —  Hon.  Feanklin 
C.  Platt,  Judge. 

Wednesday,  May  6,  1908. 

Action  to  recover  the  balance  of  the  purchase  price  of 
certain  storage  batteries  and  electrical  equipment,  furnished 
by  plaintiff  to  defendant  at  defendant's  instance  and  re- 
quest, and  to  establish  and  foreclose  a  mechanic's  lien  upon 
defendant's  property  to  the  amount  thereof.  Defendant 
pleaded  failure  of  consideration,  and  also  a  counterclaim 
for  breach  of  warranty  in  the  sale  of  the  materials.  The 
case  was  tried  to  the  court,  resulting  in  a  judgment  and 
decree  for  plaintiff,  and  defendant  appeals. —  Affinned, 

Vou  138  I  A— 24 
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Mvilan  &  Pickett,  for  appellant. 

Carr,  Hewitt,  Parker  &  Wright  and  W.  N.  BirdsaU, 
for  appellee. 

Deitmeb,  J. —  The  defendant  owns  and  operates  a  sys- 
tem of  electric  street  railways  in  the  cities  of  Waterloo  and 
Cedar  Falls^  an  interurban  line  between  said  cities,  and 
also  an  electric  line  to  Denver  Junction,  in  Bremer  county. 
Defendant's  power  house  is  located  in  Waterloo.  It  has 
a  rotary  transformer  for  its  Denver  line  at  the  station  of 
Glasgow.  It  had  a  storage  battery  in  Cedar  Falls  for 
several  years  prior  to  the  time  involved  in  this  case.  As 
the  business  of  the  defendant  increased,  it  became  neces- 
sary to  increase  its  power  in  Cedar  Falls.  It  had  secured 
the  business  of  delivering  coal  to  the  State  Normal  School, 
which  is  located  on  the  outskirts  of  Cedar  Falls  on  a  hilL 
It  did  not  have  sufficient  power  to  move  the  coal  to  the 
Normal  during  the  day  without  interrupting  its  other  traffic, 
and  was  compelled  to  haul  the  coal  at  night  The  matter 
was  taken  up  by  Mr.  Cass,  president  of  the  defendant,  with 
the  plaintiff  at  its  office  in  Chicago,  and  the  objects  which 
the  defendant  desired,  to-wit,  sufficient  power  with  which 
to  haul  defendant's  coal  cars  to  the  Normal  School,  was 
stated.  In  November  Mr.  Osthoff,  plaintiff's  engineer,  who 
had  charge  of  such  matters,  came  to  Waterloo,  and  made  a 
personal  examination  of  defendant's  plant,  lines  and  equip- 
ment, with  a  view  of  working  out  a  plan  which  would  pro- 
duce the  results  required  by  the  defendant.  In  February 
of  the  year  1903,  after  Osthoff  had  been  at  Waterloo,  and 
returned  to  the  plaintiff's  place  of  business,  plaintiff  wrote 
defendant  a  plan  for  bringing  about  the  results  desired,  and 
making  a  proposition  which  it  was  hoped  would  be  satis- 
factory. This  proposition  was  in  writing,  and  reads  as 
follows : 
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Chicago  OflSce,  Marquette  Building,  February  19,  1903. 
Waterloo  &  Cedar  Falls  Bapid  Transit  Co.,  Waterloo,  Iowa 
—  Gentlemen:  We  propose  to  furnish  and  install  two 
couples,  consisting  of  two  positive  and  two  negative  type  F 
plates  in  each  of  your  present  215  F-13  glass  jars,  in  your 
plant  at  Cedar  Falls,  Iowa,  for  the  sum  of  $4,000.  This 
quotation  includes  the  cleaning  of  the  present  battery  by  us, 
and  also  new  acid  for  the  present  battery.  We  have  as- 
sumed that  there  will  be  sufficient  room  to  install  the  addi- 
tional cells.  All  additional  racks  and  wire  or  cable  connec- 
tions between  the  old  and  the  new  cells,  and  any  changes  in 
the  present  wiring  which  may  be  necessary  to  be  furnished 
and  done  by  you.  All  material  to  be  first-class  and  of  our 
latest  type,  and  all  work  to  be  done  in  a  first-class  workman- 
like manner  and  satisfactory  to  your  company.  Two  thou- 
sand ($2,000)  dollars  or  fifty  per  cent  (50  per  cent)  to  be 
paid  us  upon  delivery  of  the  material,  and  two  thousand 
($2,000)  dollars  or  the  remaining  fifty  per  cent.  (50  per 
cent.)  when  the  material  is  installed.  Respectfully  sub- 
mitted by  the  Electric  Storage  Battery  Co.,  by  Otto  E.  Ost- 
hoff,  Engr.  Chicago  Office.  Accepted.  The  Waterloo  & 
Cedar  Falls  Eapid  Transit  Co.,  by  L.  S.  Cass,  President. 
Bouting  of  shipment  to  be  supplied  by  Waterloo  &  Cedar 
Falls  Eapid  Transit  Co. 

Osthoff,  plaintiflPs  engineer,  followed  this  to  Water- 
loo; and  it  is  claimed  that,  before  the  proposition  was  ac- 
cepted, the  parties  entered  into  an  oral  agreement,  whereby 
the  plaintiff  undertook  and  agreed  to  make  such  changes  and 
install  such  additions  to  the  battery  of  the  defendant  then 
in  use  in  Cedar  Falls,  in  connection  with  other  changes  in 
defendant's  equipment  and  additions  thereto,  as  would  en- 
able the  defendant  to  operate  a  freight  train,  consisting  of  a 
twenty-three-ton  locomotive  and  a  sixty-ton  trailer  loaded  with 
coal  to  the  Normal  School,  at  the  same  time  defendant  was 
operating  its  two  twenty-one-ton  cars  on  other  parts  of  its  line, 
as  well  as  its  other  traffic  Defendant  further  contends  that 
plaintiff,  through  its  agent,  represented  and  guaranteed  that, 
if  defendant  carried  out  the  plan  proposed,  it  would  produce 
the  results  desired.     Defendant  contends  that  the  real  con- 
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tract  between  the  parties  was  oral,  while  plaintiff  insists  that 
its  agreement  is  to  be  found  in  the  proposition  before  referred 
to,  which  defendant  accepted;  that  this  embodies  the  entire 
agreement,  and  that  parol  evidence  is  not  admissible  to 
change  or  vary  the  same. 

Further,  it  argues  that,  even  if  there  was  a  warranty 
which  was  not  complied  with,  defendant  retained  and  used 
the  goods  for  such  a  length  of  time,  without  objection  or 
complaint,  as  that  it  should  be  held  to  have  waived  any 
defects  in  the  property  sold.  Eeduced  to  its  last  analysis, 
defendant's  claim  is  not  that  there  were  any  defects  in  the 
specific  items  of  property  furnished,  but  that  as  a  whole 
it  did  not  produce  the  results  which  plaintiff's  engineer 
promised  it  would.  The  exact  statement  which  it  is  claimed 
plaintiff  made  is  shown  by  the  testimony  of  one  of  defend- 
ant's witnesses,  as  follows:  "When  Mr.  Osthoff  came  to 
my  oflSce  in  February,  after  I  had  received  the  written  propo- 
sition and  recommendations,  we  made  up  the  figures  as  to 
the  cost  of  making  the  changes  and  improvements  set  out 
in  Mr.  Osthoff's  letter  of  February  19th.  The  figures 
amounted  to  fully  the  cost  of  installation  of  a  rotary  trans- 
former station,  and  this  fact  was  stated  by  me  in  the  con- 
versation. When  Mr.  Osthoff  came  in,  I  had  the  figures  all 
prepared.  We  went  over  them,  and  I  said  to  Mr.  Osthoff: 
'  Now,  Mr.  Osthoff,  this  expenditure  of  money  will  install  a 
rotary  transformer  station  at  Cedar  Falls,  and  give  us  some- 
thing that  we  absolutely  know  there  is  no  question  about  doing 
our  business.  Now,  if  you  know  and  will  guarantee  that  this 
expenditure  of  money  will  produce  the  results  that  you  know 
we  must  have,  which  you  are  thoroughly  familiar  with,  we 
will  buy  this  battery  from  you,  and  permit  you  to  go  ahead 
and  install  an  electric  battery ;  but,  if  you  are  not  prepared  to 
guarantee  absolutely  and  positively  that  this  will  do  the  work, 
then  we  propose  to  throw  out  the  battery  and  expend  this 
money  by  putting  in  a  rotary  transformer.*  Mr.  Osthoff 
said :     *  There  is  absolutely  no  question  but  that  with  the 
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expenditure  of  this  money,  you  will  have  very  much  better 
results  than  you  would  obtain  from  a  rotary  transformer, 
and  I  have  no  hesitancy  in  guaranteeing  to  you  that  it  will 
do  so.' "  It  was  upon  these  alleged  statements  that  it  is 
claimed  defendant  placed  the  order.  Plaintiff  denies  that 
Osthoff  made  any  representations  or  guaranties,  save  that 
he  proposed  a  plan  and  made  recommendations  for  the 
equipment  of  the  plant,  so  as  to  produce  the  desired  results. 
Defendant  claims  that  the  plan  did  not  produce  the  desired  re- 
sults, that  plaintiff  could  not  make  it  do  so,  even  after  re- 
peated attempts,  and  that  the  scheme  was  an  absolute  failure ; 
the  contention  here  being  that  the  equipment  was  too  small, 
the  booster  and  the  feeders  being  inadequate  in  size  from  75 
to  100  per  cent 

The  first  question  in  the  case  is  the  admissibility  of  the 
parol  testimony  to  establish  the  warranty  pleaded  by  defend- 
ant    Upon  no  subject  known  to  the  law  of  evidence  has 
1  Salm- written    ^^^^^  heen  more  difficulty  than  with  what  is 
£"B£L^    known  as  the  "  Parol  Evidence  Rule.''     The 
by  parol.  cascs  are  not  at  all  harmonious,  and  the  de- 

cisions are  often  conflicting  in  the  same  jurisdiction.  The 
difficulty  is  intensified  when  application  of  the  rule  is  sought 
to  be  made  to  sales  of  personal  property  where  there  has 
been  a  written  contract  of  sale.  Plaintiff  contends  that  the 
instrument  of  date  February  19,  1903,  heretofore  set  out,  is 
a  complete,  unambiguous,  and  certain  contract,  and  that  to 
import  therein  such  a  warranty  as  defendant  relies  upon 
would  be  contrary  to  the  parol  evidence  rule.  This  is  the 
primary  question  in  the  case,  and  with  that  solved  in  plain- 
tiff's favor,  there  is  nothing  further  to  consider.  The  rule, 
as  stated  by  Mr.  Mechem  in  his  work  on  Sales,  is  as  follows : 
"Where  the  parties  have  reduced  to  writing  what  appears 
to  be  a  complete  and  certain  agreement  importing  a  legal 
obligation,  it  will  in  the  absence  of  fraud,  accident,  or  mis- 
take be  conclusively  presumed  that  the  writing  contains  the 
whole  of  the  agreement  between  the  parties,  and  parol  evi- 
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dence  of  prior,  contemporaneous,  or  subsequent  conversations, 
representations,  or  statements  will  not  be  received  for  the 
purpose  of  adding  to  or  varying  the  written  instrument  If, 
therefore,  such  a  writing  exists  between  the  parties,  and  it 
contains  no  warranty  at  all,  no  warranty  can  be  added  by 
parol.  If  it  contains  a  warranty  of  some  kind  or  to  some 
extent,  parol  evidence  will  not  be  admitted  to  extend,  enlarge, 
or  modify  that  which  the  writing  specified."  Mechem  on 
Sales,  section  1254.  Perhaps  the  leading  case  on  this  sub- 
ject is  8eitz  v.  Brewers'  Co.,  141  U.  S.  510  (12  Sup.  Ct.  46, 
85  L.  Ed.  837).  This  case  is  very  closely  in  point,  and  is 
a  strong  authority  in  favor  of  appellee.  In  Mast  v.  Pearce, 
68  Iowa,  579,  this  question  was  before  us,  and  during  the 
course  of  the  opinion  the  following  language  was  used :  "  In 
Benjamin  on  Sales,  section  621,  it  is  said:  ^  Where  the 
written  sale  contains  no  warranty,  or  expresses  the  warranty 
that  is  given  by  the  vendor,  parol  evidence  is  inadmissible 
to  prove  the  existence  of  a  warranty  in  the  former  case,  or 
to  extend  it  in  the  latter  by  inference  or  implication.'  And 
in  Parsons  on  Contracts,  vol.  1,  589,  the  author  says:  *  And 
where  the  contract  of  sale  is  in  writing,  and  contains  no 
warranty,  then  parol  evidence  is  not  admissible  to  add  a  war- 
ranty.' The  learned  authors  cite  a  number  of  authorities  in 
support  of  the  rule.  Such  of  these  as  we  have  examined 
fully  sustain  the  proposition.  Indeed,  we  feel  quite  sure 
no  authority  can  be  found  holding  a  contrary  doctrine. 
The  rule  rests  upon  the  familiar  principle  that  the  writ- 
ing is  supposed  to  contain  all  the  contract,  and  that  it 
cannot  be  added  to  or  varied  by  parol  evidence.  It  will  be 
understood  that  there  is  no  fraud,  accident,  or  mistake  averred 
in  the  answer  in  this  case,  and  that  the  written  contract 
amounts  to  a  contract  of  sale.  It  is  not  an  instrument  merely 
intended  as  a  receipt  or  as  an  acknowledgment  of  the  payment 
of  the  price  or  the  like.  It  seems  that  in  such  cases  parol 
evidence  is  not  admissible  to  show  a  warranty.  Parsons  on 
Contracts,  vol.  1,  589.     We  think  the  court  should  have  ex- 
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eluded  the  evidence  as  to  parol  warranty,  and  should  have 
instructed  the  jury  that  the  parties  were  bound  by  the  terms 
of  the  written  contract,"  See,  also,  Nichols  v.  Wyman,  71 
Iowa,  160;  Warbasse  v.  Card,  74  Iowa,  310. 

A  case  very  like  the  one  now  before  us  is  Western  Elec- 
tric Co.  V.  Baerthel,  127  Iowa,  467,  which  seems  to  be  the 
latest  pronouncement  of  this  court  upon  the  subject.  There, 
as  here,  there  was  a  purchase  of  electrical  apparatus,  and  a 
guaranty  or  warranty  as  to  some  of  the  items  thereof.  De- 
fendant attempted  to  show  a  parol  warranty  to  the  effect 
that  the  plant  would  be  su£Scient  to  light  the  hotel  and  run 
the  elevators  therein,  but,  upon  the  authority  of  Mast's  case, 
supra,  he  was  not  permitted  to  do  so.  That  case  seems  to 
be  conclusive  of  the  question  now  before  us.  None  of  the 
cases  cited  for  appellant  run  counter  to  the  views  here  ex- 
pressed. Peterson  v.  Railroad,  80  Iowa,  92,  has  reference 
to  a  railway  ticket  which  was  held  to  be  a  memorandum 
or  receipt,  subject  to  parol  explanation.  Keen  v.  BecJc- , 
man,  66  Iowa,  672,  involved  a  receipt  given  by  defendants 
to  plaintiff  which,  as  is  well  known,  does  not  as  a  rule  come 
with  the  principles  we  are  now  discussing.  Fawkner  v. 
Smith  Paper  Co.,  88  Iowa,  173,  is  really  an  authority  for 
appellee,  as  parol  evidence  was  rejected  in  that  case.  The 
Supreme  Court  of  Minnesota  has  adopted  the  view  taken 
by  this  court,  and  in  Thompson  v.  Libbey,  34  Minn.  374 
(26  N.  W.  1),  held  that  parol  evidence  of  a  warranty,  where 
there  is  a  written  contract  of  sale,  is  inadmissible.  Fol- 
lowing the  cases  heretofore  cited,  it  is  manifest  that  the 
testimony  offered  by  defendant  as  to  the .  parol  warranty 
should  be  rejected.  This  being  true,  defendants  have  pre- 
sented no  defense  to  plaintiff's  cause  of  action. 

Moreover,  even  if  such  testimony  were  admissible,  we 
should  not  feel  like  disturbing  the  decree  of 
*•  tu^fi^Scc."    ^^^  ^^^^  court.     There  is  nothing  in  the  corres- 
pondence antedating  the  contract  which  indi- 
cates that  a  guaranty  such  as  is  now  claimed,  was  intended 
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by  either  party,  and  it  was  not  for  a  long  time  after  the  in- 
stallation of  the  equipment  that  defendant  said  anything 
about  a  guaranty.  Plaintiffs  engineer  was  undoubtedly 
called  upon  to  make  plans  for  the  improvement,  and  there 
is  no  doubt  that  he  thought,  believed,  and  so  stated  that,  if 
his  recommendations  were  followed,  the  items  which  he 
planned  would  do  the  work.  Defendant  did  not  demand  any 
other  guaranty  when  they  made  the  contract  than  was  ex- 
pressed therein,  and  made  no  complaints  as  to  any  breach 
of  warranty  until  pressed  many  times  for  the  payment  of  its 
bilL  Plaintiff  gave  instructions  as  to  the  use  of  the  ap- 
paratus after  it  was  installed,  but  these  were  not  followed 
by  the  defendant 

Again,  it  appears  that  defendant  accepted  and  used  the 
equipment  furnished  by  plaintiff  for  many  months,  without 
criticism  or  complaint,  and  did  not  refer  to  or  seemingly 
8.  Same:  breach  ^^7  VLipon  the  alleged  Warranty  until  plaintiff 
of  warranty,  commenced  proceedings  to  enforce  its  claim. 
This  in  itself  would  be  a  sufficient  answer  to  defendant's 
defense*  MacJcey  v.  Swartz,  60  Iowa,  710;  Allison  v. 
Vaughan,  40  Iowa,  421. 

An  examination  of  the  entire  record  convinces  us  that 
the  decree  is  correct,  and  it  is  affirmed. 


J.  H.  Kboegbe,  Appellant,  v.  The  Mabsh  Bbjdgb  Co. 

Master  and  servant:    negligence:    assumption  of  risk.    It  is  the 

1  duty  of  an  employer  to  furnish  his  workmen  a  safe  place  to  work ; 
and  a  workman  does  not  assume  the  risks  incident  to  the  employer's 
neglect  in  this  respect  unless  he  knows  and  appreciates  the 
danger  involved  in  the  unsafety  of  the  place;  and  he  is  not  guilty 
of  contributory  negligence  unless  the  danger  to  which  he  is  ex- 
posed is  known  or  can  reasonably  be  apprehended  by  him. 

Safe  place  to  work:    evidence.    Evidence  held  to  support  a  finding 

2  that  the  employer  failed  to  furnish  a  workman,  engaged  in  build- 
ing a  concrete  abutment  to  a  bridge,  a  place  in  which  to  work  that 
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was  reasonably  safe  from  accident,  by  reason  of  the  manner  of 
construction  and  use  of  an  overhead  scaffolding. 

Same:    assumfhon  of  risk.    While  an  employ^  assumes  the  risk  of 

3  the  negligence  of  his  fellow  workmen,  he  may  also  assume  that 
his  employer  has  taken  reasonable  precaution  for  his  safety  in 
the  place  assigned  him  and  his  coemployes  to  work ;  he  is  not  bound 
to  inspect  his  surroundings  with  respect  to  his  safety,  the  arrange- 
ment, plan  and  construction  of  which  he  had  nothing  to  do  with; 
so  that  even  though  a  felbw  workman  is  negligent  in  the  use  of 
a  scaffolding,  still  if  the  same  was  defectively  constructed  by  the 
employer  the  negligence  becomes  concurrent  and  the  danger  in- 
cident thereto  is  not  assumed. 

Same:    contributory  negligence.    Where  a  workman  when  warned 

4  of  a  danger  known  to  him  removes  himself  from  the  zone  of 
such  danger,  he  is  not  guilty  of  contributory  negligence  because 
still  within  the  range  of  another  danger  of  which  he  had  no 
knowledge. 

Same:    instruction:    safe  place  to  work.    An  instruction  which 

5  casts  upon  a  workman,  suing  for  a  personal  injury,  the  duty  of 
making  an  independent  investigation,  to  ascertain  if  the  place  in 
which  he  is  put  to  work  by  his  employer  is  safe,  is  erroneous. 

Same:    assumption  of  risk.    Where  there  is  nothing  in  the  evidence 

6  to  show  that  a  workman  should  have  reasonably  appreciated  the 
danger  causing  his  injury,  the  jury  should  be  instructed  that  he 
only  assumed  such  risks  as  he  reasonably  appreciated,  or  should 
have  appreciated. 

Same.    The  risk  assumed  by  a  workman  of  continuing  work  in  an  un- 

7  safe  place  arising  from  the  negligence  of  the  employer,  with 
knowledge  and  appreciation  of  the  danger,  is  matter  of  defense  to  an 
action  for  injury  and  it  is  for  the  employer  to  show  that  as  a 
reasonable  man  the  employe  should  have  known  and  appreciated 
the  danger;  this  burden  is  not  upon  the  employ^. 

Same.    An    instruction    which   burdens   an   employ^   not   only   with 

8  knowledge  of  the  general  hazard  involved  in  the  work,  of  which 
he  is  presumed  to  have  knowledge,  but  also  of  defects  which  he 
is  not  required  to  investigate  unless  the  same  comes  to  his  know- 
ledge, is  erroneous. 

Appeal  from  Linn  District  Court, —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Wednesday,  May  6,  1908. 

Action  to  recover  damages  for  personal  injuries.     On 
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trial  to  a  jury  there  was  a  verdict  for  defendant  and  plaintiff 
appeals. —  Reversed. 

Jamison  &  Smyth,  for  appellant 
Orimm,  Tremn  &  Mojjit,  for  appellee. 

McClain,  J. —  The  allegations  of  error  relate  entirely 
to  the  giving  of  instructions,  but  as  appellee  contends  that  a 
verdict  should  have  been  directed  for  the  defendant,  and  that, 
therefore,  errors  in  the  instructions  were  without  prejudice, 
it  will  be  necessary  to  state  the  facts  disclosed  in  the  record. 
This  is  necessary  not  only  for  the  purpose  of  determining 
whether  the  case  should  have  been  submitted  to  the  jury,  but 
also,  if  we  find  the  submission  to  have  been  proper,  for  the 
purpose  of  construing  the  instructions  in  relation  to  the  evi- 
dence to  ascertain  whether  in  any  respect  there  was  error  in 
such  instructions. 

Plaintiff  was  one  of  several  workmen  engaged,  under 
the  direction  of  one  Lane  as  boss,  in  distributing  the  concrete 
over  the  foundation  of  a  pier  being  constructed  by  the  de- 
fendant in  the  process  of  erection  of  a  concrete  bridge  across 
the  river  at  Cedar  Rapids.  The  concrete  was  dumped  from 
wheelbarrows  through  an  opening  in  an  overhead  platform. 
The  planks  of  the  platform  were  twelve  feet  in  length,  twelve 
inches  wide,  and  three  inches  thick,  and,  being  of  oak,  were 
heavy,  each  weighing  from  two  to  three  hundred  pounds. 
These  planks  were  spiked  at  the  ends  to  timbers  six  inches 
wide,  so  that  each  had  a  bearing  at  each  end  of  three  inches. 
But  in  order  to  afford  openings  for  dimiping  the  concrete 
through,  a  few  of  the  planks  were  left  loose,  cleats  being 
nailed  on  the  lower  side  three  inches  from  each  end  so  as  to 
prevent  their  slipping  or  being  moved  in  such  way  that  the 
ends  should  slip  from  the  bearings  and  fall  down,  to  the 
peril  of  the  workmen  below.  Just  before  the  accident  caus- 
ing injury  to  plaintiff,  one  of  these  planks  had  been  laid  aside 
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and  concrete  had  been  dumped  through  the  openings  the  men 
below,  including  plaintiff,  being  warned  by  their  boss  to  get 
out  of  the  way.  While  two  men  were  attempting  to  replace 
this  plank,  one  of  them,  by  slipping  or  inadvertently  moving 
before  his  end  of  the  plank  had  been  put  into  position,  drew 
the  plank  toward  him  so  that  the  other  end  was  pulled  off 
its  three-inch  bearing,  and  it  fell  to  the  foundation  below, 
striking  on  its  end.  As  it  thus  strudc  the  foundaticm,  the 
upper  end  fell  toward  plaintiff,  striking  him  on  the  shoulder 
and  inflicting  the  injury  complained  of. 

Under  this  state  of  facts  it  is  argued  for  appellee  that 

its  motion  for  a  verdict  should  have  been  sustained  because 

of  want  of  any  evidence  of  negligence  on  the  part  of  the  de- 

1.  MAsm  AND      f endant,  because  of  assumption  of  the  risk  by 

licence:  M-       plaintiff,  and  because  of  contributory  negli- 

sumption  of  •/  o 

"»k.  gence  on  plaintiff's  part     This  contention  on 

the  part  of  appellee  may  be  briefly  disposed  of  by  saying 
that  it  was  the  duty  of  defendant  to  furnish  plaintiff  a  rea- 
sonably safe  place  to  work ;  that  plaintiff  did  not  assume  the 
risk  of  the  failure  of  defendant  to  furnish  such  safe  place 
unless  he  knew  and  appreciated  the  danger  involved  in  con- 
tinuing to  work  under  this  platform  if  it  was  not  reasonably 
safe ;  and  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence unless  the  danger  to  which  he  was  subjected  could 
reasonably  have  been  apprehended  by  him. 

The  evidence  tended  to  show  that  the  platform  was  not 
reasonably  safe  by  reason  of  the  danger  that  by  some  inad- 
vertence of  the  men  in  handling  the  plank  one  end  should 
s.  San  FLACK  TO    miss  the  narrow  bearing  on  which  it  was  sup- 

dence.'  ported  and  fall  through.     This  danger,  it  ap- 

pears, could  have  been  obviated  without  interference  with  the 
work  by  putting  cross-pieces  under  the  narrow  openings  so 
that,  while  suflScient  space  was  left  for  dumping  the  concrete 
through,  the  plank  could  have  had  a  much  more  secure  sup- 
port at  each  end,  and  the  danger  of  its  falling  could  thus 
have  been  greatly  diminished.     The  record  shows  that  the 
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attention  of  the  superintendent  in  charge  of  the  erection 
and  use  of  the  platform  was  called  to  the  practicability  of 
affording  this  additional  protection  to  the  men  below^  and 
that  no  effort  was  made  to  remedy  the  defect.  This  defect, 
therefore,  was  involved  in  the  original  construction  of  the 
platform,  and  the  jury  might  well  find,  as  it  undoubtedly  did, 
that  the  method  of  construction  was  not  such  as  was  con- 
sistent with  reasonable  care  on  the  part  of  the  defendant  for 
the  safety  of  its  employes.  Therefore  a  finding  of  n^li- 
fence  on  the  part  of  defendant  in  failing  to  furnish  plaintiff 
a  safe  place  to  work  would  have  been  supported  by  the  evi- 
dence. 

Plaintiff  might  assume,  in  working  under  this  platform, 
that  it  was  reasonably  safe  so  far  as  he  was  concerned ;  that 
is,  that  every  reasonable  precaution  for  his  safety  as  against 
8.  Same:  assump-  ^  pl^iit  falling  through  from  above  had  been 
tion  of  risk,  taken.  He  was  not  bound  to  inspect  the  plat- 
form, for  he  had  nothing  to  do  wili  it,  nor  with  the  opera- 
tion of  the  plank  by  the  men  above.  He  had  no  doubt  as- 
sumed the  risk  of  the  negligence  of  the  men  handling  the 
plank,  but  it  does  not  conclusively  appear  that  the  falling 
of  the  plank  was  due  to  the  negligence  of  the  men  handling 
it  rather  than  to  the  insuflBciency  of  the  supports  furnished 
at  each  end,  in  view  of  the  constantly  recurring  necessity 
of  taking  up  and  replacing  the  plank  as  it  became  necessary 
to  dump  concrete  through  at  that  place.  Whether  the  men 
who  handled  the  plank  were  negligent  or  not,  if  the  construc- 
tion of  the  platform  was  defective  in  view  of  the  use  to  be 
made  of  it,  the  defendant  would  be  liable  for  a  resulting 
injury  due  to  the  negligence  of  the  men  handling  the  plank, 
if,  by  reasonable  precautions  in  construction,  the  danger  of 
the  plank  falling,  through  the  negligence  of  the  men 
handling  the  same  was  greatly  increased.  At  most  the 
negligence  of  the  men  handling  the  plank  would  be  con- 
current with  the  negligence  of  the  defendant  in  failing  to 
properly  construct  the  platform,  and  the  plaintiff  cannot  be 
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said  to  have  assumed  a  risk  of  negligence  of  the  men  handling 
the  plank  if  the  danger  of  injury  from  such  negligence  was 
greatly  increased  by  the  negligent  method  in  which  the  plat-, 
form  was  constructed. 

The  evidence  is  not  conclusive  as  to  plaintiffs  contribu- 
tory negligence,  for  the  reason  that  the  only  danger  to  be 
apprehended  by  him,  in  the  absence  of  knowledge  that  the 
4.  SAMsroontri;     platform  was  defectively  constructed  so  that 
gcnce.  the  handling  of  the  plank  constituted  a  menace 

to  his  safety,  was  the  danger  incident  to  the  dumping  of  con- 
crete down  from  above.  When  warning  was  given  he  re- 
moved himself  far  enough  away  to  be  out  of  the  reach  of  fall- 
ing concrete,  but  as  he  had  no  occasion  to  apprehend  the 
falling  of  a  plank  he  was  not  conclusively  negligent  in  re- 
maining in  such  position  that  the  falling  of  the  plank  might 
imperil  his  safety. 

We  have  but  briefly  suggested  the  reasons  for  our  con- 
clusion that  the  court  properly  submitted  the  case  to  the  jury 
instead  of  directing  a  verdict  for  the  defendant,  because  the 
primary  questions  to  be  determined  on  this  appeal  by  plain- 
tiff are  as  to  the  correctness  of  the  instructions  under  which 
the  case  was  thus  submitted.  It  is  sufficient  to  say  that  there 
was  evidence  requiring  the  submission  of  the  issues  to  the 
jury,  and  that,  therefore,  errors  in  the  instructions  on  such 
submission,  if  any,  were  not  without  prejudice,  and  appellant 
is  in  a  situation  to  insist  upon  them  as  grounds  for  reversal. 

The  foregoing  statement  of  the  evidence  on  which  plain- 
tiff relied  is  suflScient  to  enable  us  to  discuss  the  instructions 
so  far  as  they  are  challenged  on  the  plaintiff's  appeal.  One 
6.  Sam»:  instruc-  complaiut  of  the  instructions  is  that  the  court 
place  to  work,  left  it  to  the  jury  to  find  that  plaintiff  assumed 
the  risk  as  to  the  safety  of  the  place,  if  he  knew  or  by  rea- 
sonable exercise  of  care  might  have  known  that  it  was  not 
reasonably  safe.  It  seems  to  us  that  this  instruction  cast 
upon  the  plaintiff  the  duty  of  inspecting  the  platform  to  see 
whether  its  construction  was  proper.     The  law  is  well  settled 
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that  the  employe  may  assume,  in  the  absence  of  warning  or 
express  knowledge  on  his  part,  that  the  place  in  which  he 
is  put  to  work  is  a  safe  place,  and  that  there  is  no  duty  resting 
upon  him  to  pursue  an  independent  investigation  on  his  own 
account  to  ascertain  whether  there  is  not  some  defect  in  con- 
struction which  renders  the  place  unsafe.  Forbes  v.  Boone 
Valley  Coal  &  B.  Co,,  113  Iowa,  94;  Brusseau  v.  Lower 
Brick  Co.,  133  Iowa,  245;  Cushman  v.  Carbondale  Fuel  Co., 
116  Iowa,  618.  The  court  erred,  therefore,  in  casting  upon 
the  plaintiff  practically  the  same  burden  as  that  resting  on 
the  defendant  with  reference  to  the  knowledge  that  the  place 
in  which  he  was  working  was  unsafe  on  account  of  the  defects 
in  the  construction  of  the  platform. 

The  court  also  erred,  as  we  think,  in  failing  to  instruct 
the  jury,  with  reference  to  plaintiff's  assumption  of  risk, 
that  he  only  assumed  such  risk  as  he  reasonably  appreciated 
6.  Sam»:  assump.  ^^  should  havc  appreciated  the  danger  of. 
tion  of  risk.  There  is  nothing  in  the  record  to  indicate  that 
he  should  have  reasonably  appreciated  the  danger  that  on 
account  of  insufficient  supports  for  the  plank  it  might  fall 
upon  him  while  he  was  in  a  position  below  out  of  the  way 
of  falling  concrete  which  he  had  reason  to  expect  Plaintiff 
assumed  only  such  dangers  as  were  reasonably  to  be  appre- 
hended in  the  position  which  he  took.  Carver  v.  Minneap- 
olis &  St.  L.  B.  Co.,  120  Iowa,  346;  Stomne  v.  Hanford 
Produce  Co.,  108  Iowa,  137. 

The  assumption  of  risk  on  the  part  of  the  plaintiff  in 
continuing  to  work  in  an  unsafe  place  with  knowledge  and 
appreciation  of  the  dangers  incident  thereto  arising^from  the 
negligence  of  the  defendant  is  a  matter  of 
defense,  and  it  is  for  the  defendant  to  show 
that  as  a  reasonable  man  the  plaintiff  must  have  known  and 
appreciated  such  danger.  Martin  v.  Des  Moines  Edison 
Light  Co.,  131  Iowa,  724. 

But  the  court  in  the  case  before  us  made  no  distinction 
between  the  risks  incident  to  the  employment  and  those  which 
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were  involved  in  the  failure  of  the  defendant  to  furnish  a 
reasonably  safe  platform.  The  jury  were  told 
that  if  plaintiff  knew  of  the  method  of  doing 
the  business  and  the  hazards  incident  thereto,  and  continued 
in  the  work  without  objection,  with  knowledge  of  the  con- 
ditions and  appliances,  he  assumed  the  risk.  This  direction 
was  erroneous  in  charging  plaintiff  not  only  with  knowledge 
of  the  general  hazards  involved  in  the  work  of  which  he 
would  be  presumed  to  have  knowledge,  but  also  of  defects 
in  the  platform  which  he  was  not  bound  to  investigate  or 
take  notice  of  unless  they  had,  in  fact,  come  to  his  knowledge 
and  were  of  such  character  that  as  a  reasonable  man  he  must 
have  appreciated  the  consequent  dangers. 

The  jury  was  not  properly  instructed,  therefore,  with 
reference  to  plaintiff's  assumption  of  risk,  and  the  judgment 
is  reversed. 


BoBEBT  Gibson  v.  Chables  Sbnet,  Appellant  n^ 

Practice:    legal  and  equitable  issues:    trial.    An  action  for  dam- 

1  ages  for  false  representations  in  the  exchange  of  real  estate  with 
a  general  denial  presents  a  law  action  which  should  be  tried  as  such ; 
and  although  a  counterclaim  is  also  filed  presenting  eiquitable  is- 
sues, only,  still  when  a  trial  of  the  law  action  first  will  dispose  of 
the  whole  case  refusal  to  transfer  the  cause  to  the  equity  calendar 
is  proper. 

Evidence:    improper  cross-examination  :    prejudice.    Although  mat- 

2  ters  are  improperly  gone  into  on  cross-examination  of  a  party 
which  are  not  developed  on  the  examination  in  chief,  still  where 
the  evidence  so  elicited  is  entirely  consistent  with  and  in  support 
of  his  contention  as  disclosed  by  the  direct  examination,  its  ad- 
mission is  not  prejudicial;  nor  will  the  admission  of  evidence  not 
properly  cross-examination  be  construed  as  prejudicial,  though  in- 
volving a  contradiction  of  other  witnesses  not  yet  examined,  where 
their  evidence  is  such  as  to  require  a  response  from  the  party  so 
testifying. 

Evidence:    impeachment.    The  time  and  place  of  declarations  sought 

3  to  be  introduced  for  impeachment  purposes  should  be  fixed,  so 
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that  the  witness  assailed  may  be  advised;  but  where  the  witness 
sought  to  be  contradicted  testifies  to  a  statemeht  substantially  as 
claimed  no  prejudice  can  arise  from  a  failure  to  lay  the  proper 
foundation  to  contradict  him. 

Evidence:    memoranda.    The  memoranda  of  a  sale  kept  by  a  merchant 

4  in  the  ordinary  course  of  his  business  and  as  a  part  of  his  system 
of  accounts  is  admissible  to  fix  the  date  of  the  sale. 

False  representations:    similar  statements.    Misrepresentations  in 

5  the  sale  of  property  similar  to  those  upon  which  a  recovery  is 
sought,  after  they  were  known  to  be  false,  are  admissible  on  the 
question  of  intent  in  subsequently  making  them. 

False    statements    on    exchange    of    property:    performance    by 

6  plaintiff:  evidence.  In  an  action  for  false  representations  in  the 
sale  of  property,  the  evidence  is  held  sufficient  to  warrant  a  finding 
that  plaintiff  had  performed  his  part  of  the  agreement 

Instructions:    statement  of  issl'es:    variance.    The  false  represen- 

7  tation  alleged  in  this  action  was  that  defendant  stated  that  the 
land  he  sought  to  exchange  with  plaintiff  extended  to  a  railroad 
track,  and  the  court  in  stating  the  issues  made  the  same  state- 
ment and  as  suggested  by  the  evidence  added,  "the  ends  of  the 
ties  resting  upon  the  land."  Held,  that  as  there  was  without  dis- 
pute an  intervening  alley  the  departure  of  the  instruction  from  the 
pleadings  was  immaterial. 

Appeal  from  Cerro  Oordo  District  Court. —  Hon.  Cliffobd 
P.  Smith,  Judge. 

Thubsday,  May  7,  1908. 

Maky  E.  Senet  and  Gertrude  E.  Heyer  owned  the  S.  V^ 
of  lots  1  and  2  in  block  29  in  South  Mason  City,  subject 
to  a  mortgage  of  $1,000,  and,  through  their  agents,  Charles 
Seney  and  G.  A.  Steams,  agreed  to  exchange  them  to  Robert 
Gibson  &  Son  for  the  interest  of  Robert  Gibson  in  the  S.  E. 
J4  of  section  12,  in  township  127  N.  of  range  144  in  Grant 
county,  Minn.,  to  which  he  held  a  contract  from  the  owner  to 
convey  upon  the  payment  of  $4,330  and  the  execution  of  four 
notes  in  the  sum  of  $125  each  to  Seney  and  Steams.  In 
pursuance  of  the  agreement,  a  quitclaim  deed  to  Gibson  from 
the  fee  owner  of  the  land,  together  with  the  contract  of  sale 
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and  the  four  notes,  were  deposited  by  the  Gibsons  with  Geo. 
E.  Winters,  as  were  also  the  deeds  of  Mary  E.  Seney  and 
G^ertrude  K  Heyer  of  the  lots  to  the  Gibsons,  npon  condi- 
tion that  delivery  shall  be  made  upon  certain  conditions 
which,  as  plaintiff  allied,  have  been  fully  performed;  and 
he  further  alleged  that  defendants  fraudulently  misrepre- 
sented the  boundaries  of  the  lots  to  plaintiff's  damage  in  the 
sum  of  $1,000,  for  which  judgment  was  prayed.  The  de- 
fendants denied  this,  and  pleaded  that  taxes  on  the  Minne- 
sota land  which  were  to  be  paid  had  not  been,  and  that  they 
were  to  receive,  to  be  applied  on  the  notes,  fourteen  tons  of 
anthracite  coal  at  the  market  price,  or  tiie  notes  were  to  be 
secured  by  chattel  mortgage  on  personal  property  of  Gibson 
&  Son.  The  defendants  denied  there  had  been  any  misrep- 
resentation, or  that  Gibson  &  Son  had  been  damaged,  and  in  a 
counterclaim  pleaded  the  failure  and  refusal  of  Gibson  & 
Son  to  perform,  and  defendant's  election  to  rescind,  and 
prayed  that  the  agreement  be  canceled  and  the  parties  be  put 
in  statu  quo.  The  first  part  of  defendant's  motion  to  trans- 
fer the  cause  to  the  equity  side  of  the  calendar  was  over- 
ruled, but  the  second  part  to  so  transfer  the  counterclaim  was 
sustained.  The  other  plaintiffs  named,  Gibson  &  Son  and 
C.  E.  Gibson,  assigned  their  interest  in  the  action  to  Robert 
Gibson,  and  the  cause  was  submitted  to  the  jury  as  against 
Charles  Seney  only.  Verdict  was  rendered  for  the  plaintiff, 
and  judgment  entered  thereon.  The  defendant  Seney  ap- 
peals.—  Affirmed. 

Cliggit,  Rule  &  KeeUr,  for  appellant. 

/.  /.  Clarh  and  Blythe,  Markley,  Rule  &  Smith,  for 
appellee. 

Lai>d,  C.  J. —  The  issues,  aside  from  those  raised  by 
the  counterclaim,  were  at  law,  and  for  this  reason  the  court 
rightly  declined  to  transfer  the  cause  to  the  equity  side  of 

Vol.  188  lA.^25 
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the  calendar.     The  counterclaim  presented  equitable  issues 
only,  but  these  were  such  as  are  fully  dis- 
**  ^^SftowT*  posed  of  by  the  trial  of  those  at  law,  so  that  a 
"*"***  verdict  rendered  a  hearing  of  the  equitable 

issues  unnecessary.  As  the  action  was  at  law,  the  court 
did  not  err  in  directing  the  trial  of  the  issues  raised  by  the 
petition  and  answer  first '  Morris  v.  Merritt,  52  Iowa,  496 ; 
Johnston  v.  Bohuck,  104  Iowa,  523 ;  Wilkinson  v.  Pritchard, 
93  Iowa,  308 ;  Twogobd  v.  Allee^  125  Iowa,  59. 

II..  Thj?  plaintiffs  exchanged  for  the  lots  with  a  view 
to  the  erection  of  coal  sheds  on  them,  as  Seney  well  knew, 
and  the  charge  is  that  he  falsely  represenJted  that  they  ex- 

2  EvxDBMCE-  im-  ^^^^^  ^  *^®  ^^^  ^^  ^^7  ^^  ^®  Chicago  & 
SSShitiSS^:  Northwestern  Railway  Company;  whereas, 
prejudice  there  was  an  alley  sixteen  and  one-half  feet 
wide  between  them  and  the  right  of  way.  Th^  defendant  _ 
Seney  testified  that,  when  the  negotiations  for  an  exchange  ' 
were  begun,  he  supposed  the  alley  had  been  vacated,  but  had 
learned  otherwise,  and  so  advised  both  C.  R  and  Robert  Gib- 
son in  the  early  part  of  April,  1905.  The  agreement  of  ex- 
change was  not  made  until  May  22d,  so  that  there  was  no 
claim  by  defendant  but  that  he  then  acted  with  knowledge  of 
the  existence  of  the  alley,  nor  that  what  he  did  was  under  the 
supposition  that  the  lots  extended  to  the  railroad.  Neverthe- 
less, on  cross-examination,  after  testifying  that  he  had  repre- 
sented to  Winters  that  the  lots  would  be  valuable  owing  to 
their  proximity  to  the  frack,  he  was  asked:  "Q.  DidnH 
you  represent  to  him  that  they  lay  right  at  the  edge  of  your 
lot  there?  (Objected  to  as  not  proper  cross-examination. 
Overruled.)  A.  Not  on  the  edge  of  the  lot,  on  the  edge  of 
the  alley.  Didn't  tell  him  that  the  lot  extended  right  up  to 
the  track,  or  that  in  substance.  Am  acquainted  with  Wallace 
Williams.  Q.  Well,  you  told  him  about  the  big  value  that 
that  possessed  on  account  of  its  proximity  to  those  tracks  ? 
(Objected  to  as  incompetent,  not  proper  cross-examination, 
and  irrelevant     Overruled.)     A.  Oh,  I  don't  know  as  any 
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great  value,  I  told  him  how  it  laid  there.  I  don't  know 
whether  he  went  down  to  see  it  or  not.  Q.  Well,  you  told 
him  that  this  lot  extended  over  to  the  railroad  track,  didn't 
you?  (Same  objection,  incompetent,  not  proper  examina- 
tion, and  irrelevant  Overruled.)  A.  No,  sir;  I  told  him 
the  alley  extended  to  the  railroad.  I  understood  the  alley 
had  been  vacated,  and,  of  course,  supposed  that  it  would  be- 
long to  the  lot  Did  not  tell  him  my  lot  went  to, the  ties. 
Did  not  tell  him  I  owned  right  up  to  the  railroad.  I  sup- 
posed that  the  alley  went  directly  to  the  tracks.''  Plainly 
enough,  this  was  not  cross-examination  of  anything  brought 
out  in  his  direct  testimony.  He  had  not  gpne  into  the  sub- 
ject of  his  intent  or  purpose  in  pointinjf  out  the  boundaries 
of  the  lots,  but  denied  broadly  that  the  deal  was  made  with 
the  understaAding  by  the  Gibsons  that  the  lots  extended  to 
the  right  of  Way.  As  contended  by  appellee,  proof  of  other 
efforts  to  sell  for  a  like  purpose  upon  representations  such  as 
alleged  might  be  admissible,  but  this  did  not  justify  eliciting 
such  proof  on  cross-examination  when  the  subject-matter  had 
not  been  touched  in  the  examination  in  chief.  But  his  an- 
swers were  entirely  consistent  with  his  testimony  in  chief  and 
in  support  of  his  contention  that  he  knew  the  alley  was  there, 
but  supposed  it  had  been  vacated.  It  was  consistent  with 
his  claim,  and  we  are  unable  to  appreciate  how  defendant 
could  have  been  prejudiced  by  the  error.  True,  it  involved 
a  contradiction  of  the  testimony  of  Winters  and  Williams  as 
subsequently  given,  but  their  testimony  was  of  a  character 
which  required  some  response  by  him,  and  that  his  explana- 
tion preceded  rather  than  followed  it,  or  that  he  had  ex- 
plained rather  than  remained  silent,  cannot  be  construed  to 
have  been  prejudicial.  Our  oondusion  is  that  the  rulings 
were  erroneous,  but  not  prejudiciaL 

III.     One  Fellows,  who  testified  in  behalf  of  defendant, 

8.  Eviiwncb:  im-    ^^  askcd  whether  he  had  said  to  Potter  that 

pcachment.       j^^  ^^g  to  be  a  witucss  and  was  going  to  testify 

that  Gibson  had  said  to  him  that  he  did  not  think  there 
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was  as  much  ground  as  was  claimed.  He  answered  that 
he  did  not  remember  so  saying.  Neither  the  time  nor  place 
of  the  alleged  statement  was  fixed^  and,  upon  asking  Potter 
whether  Fellows  had  so  stated,  the  defendants  objected  that 
no  proper  foundation  for  impeachment  had  been  laid.  The 
objection  should  have  been  sustained,  but  it  was  not  The 
object  in  fixing  the  time  and  place  of  declarations  introduced 
for  impeachment  purposes  is  to  identify  the  occasion  that  wit- 
ness assailed  may  know  that  intended.  If  this  is  done  so  that 
the  witness  understands  that  to  which  reference  is  made,  any 
mere  defect  in  the  foundation  may  be  disregarded.  State  v. 
Gray,  43  Or.  446  (74  Pac.  927) ;  State  v.  Cary,  159  Ind. 
504  (65  N.  E.  527).  Here  there  were  no  circumstances 
even  tending  to  single  out  the  occasion  of  the  alleged  talk, 
and  the  ruling  was  erroneous.  But  the  error  was  without 
prejudice,  for  Fellows  did  testify,  thou^  in  words  different 
than  related  by  Potter,  but  of  like  meaning,  that  Gibson  had 
spoken  to  him  in  April,  1905,  of  an  alley  being  there. 

IV.  The  evidence  was  in  conflict  as  to  when  the  Gib- 
sons ascertained  that  the  lots  did  not  extend  to  the  right  of 
way.  Seney  testified  that  he,  with  Hedges  and  0.  R.  Gibson, 
4.  EviDENci:  measured  them  in  the  forepart  of  April,  1905, 
memoranda.  ^}^{Iq  Qibsou  fixcd  the  time  as  the  last  of 
July  or  forepart  of  August  The  latter  testified  that  on 
the  day  the  measuring  was  done  he  purchased  a  tape  measure 
of  Downing  at  the  store  of  the  Bailey-Downing  Hardware 
Company.  Downing  of  that  company  identified  a  slip  of 
paper  with  the  name  of  the  purchaser,  of  the  article,  price, 
and  date  penciled  on  it  as  in  his  handwriting,  but  did  not 
remember  the  transaction.  He  testified  that  it  was  the  cus- 
tom of  the  house  to  make  like  memoranda  of  sale  and  take 
the  data  therefrom  in  making  up  its  books;  that  the  slips 
were  then  preserved,  as  this  one  had  been,  in  packages ;  that 
he  thought  it  correct,  or  it  would  not  have  been  made. 
Thereupon  the  slip  was  introduced  in  evidence;  objection 
thereto  being  overruled.     It  sufficiently  appeared  that  the 
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• 
memoranda  was  made  by  Downing,  a  disinterested  party,  in 

the  regular  course  of  business  and  as  a  part  of  his  system 

of  accounts,  and  that  it  was  intended  to  be  accurate.     This 

showing  authorized  its  reception  in  evidence  as  tending  to 

fix  the  date  of  the  sale.     State  v.  Brady,  100  Iowa,  191; 

Callihan  v.  Washington  Water  Power  Co.,  2T  Wash.  154 

(67  Pac  697,  56  L.  E.  A.  772). 

V.\   Williams,  Winters,  and  some  others  testified,  when 

the  rebuttal  evidence  was  introduced,  that  the  fall  or  winter 

prior  to  the  deal  with  the  Gibsons,  in  negotiating  for  the 

*'  mSS™?!      ^^1®  ^^  ^^  property,  Seney  had  represented 
«^tar»utc      ^^  ^jjgjj^  ^jj^^  ^jjg  j^^g  extended  to  the  railroad 

track.  If  the  witness  Knapp  is  to  be  believed,  Seney  then 
knew  that  the  alley  lay  between  the  lots  and  the  track  and  that 
it  had  not  been  vacated,  and,  if  so,  the  evidence  of  the  witnesses 
mentioned  was  admissible  as  bearing  upon  his  intent  in 
making  like  representations,  if  he  did,  to  Gibson  &  Son  in 
effecting  an  exchange  for  the  land.  State  v.  Brady,  100 
Iowa,  191 ;  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  402 ;  Zim- 
merman V.  Brannon,  103  Iowa,  144.  The  evidence  was  re- 
ceived out  of  order,  as  the  court  noted,  but  not  for  impeach- 
ment purposes,  as  argued  by  appellant. 

VI.     Appellant  assumes  in  argument  that  the  Gibsons 

had  not  performed  their  part  of  the  agreement.     The  jury 

found,  under  proper  instructions,  that  the  delivery  of  the  coal 

«.  falsbstatb-      ^^^  ^ot  a  condition  precedent  to  the  comple- 

^Savgeo^^'     tion  of  the  exchange,  and  the  only  other  omis- 

formanceby      siou  alleged  was  the  failure  to  pay  taxes  on  the 

plaintiff:  evi-  °  -^   •' 

dence.  Minnesota  land  for  the  years  1903  and  1904. 

Those  of  1902  were  paid,  and  the  parties  seem  to  have  pro- 
ceeded on  the  theory  that  all  other  taxes  had  been  paid. 
Steams  testified  to  Winters*  statement  that  the  fee  owner 
had  paid  those  of  1904,  and  Winters  testified  that  Gibson  paid 
the  1902  taxes,  and  that "  that  was  the  last  part  of  the  taxes." 
Mor^ver,  Seney  and  Steams  caused  Winters  to  surrender  the 
contract  of  sale  of  the  land  and  the  quitclaim  deed  to  the  fee 
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owner  thereof  and  procure  from  such  owners  the  execution 
of  a  like  contract  to  themselves.  They  took  possession  there- 
under^ and,  in  the  absence  of  any  evidence  that  the  taxes 
were  unpaid,  the  court  rightly  held  the  record  such  as  to 
preclude  the  submission  of  that  issue  as  to  nonperformance 
to  the  jury.  Otherwise  there  is  no  doubt  as  to  performance 
by  plaintiff.  True,  C.  E.  Gibson  advised  Winters  at  one  time 
to  retain  the  papers,  but  subsequently,  and  before  this  ac- 
tion was  begun  or  any  attempt  at  rescission,  the  Gibsons  de- 
manded the  deeds  to  the  lots  and  indicated  to  Winters  that  he 
might  turn  over  the  notes  to  Seney  and  Steams. 

VII.     The  petition  alleges  that  Seney  represented  that 
the  lots  extended  so  as  to  lie  immediately  adjoining  to  the 
tracks  of  the  railway  company.     In  stating  this  claim  in  the 
7.  l^^^l^^^'-    eighth  instruction,  the  court  added,  "  or  that 
Ja^nw.*  *^^  ^^^^  ^^  ^^^^  track  rested  on  said  land." 

The  witnesses,  in  testifying  to  the  representations,  had  quoted 
Seney  as  saying  that  the  lots  "  extended  up  to  the  railroad 
track;  the  ends  of  the  ties  resting  on  the  land."  As  there 
was  an  alley  sixteen  and  one-half  feet  wide  intervening,  we 
are  of  opinion  that  this  departure,  if  such  it  was,  from  the 
pleadings,  was  wholly  immaterial.  The  criticism  of  the  in- 
structions as  assuming  facts  in  issue  is  without  foundation. 
The  evidence  was  sufficient  to  carry  the  case  to  the  jury. 
—  Affirmed, 


George  McEldon,  by  his  next  friend,  Mrs.  Mary  Munch, 
Appellants,  v.  Frank  E.  Drew,  and  Alfred  L.  Drew, 
Appellees. 

Negligence:    liability  for   sale  of  dangerous   substances  to  in- 

1    FANTS.    One  who  sells  a  dangerous  article  to  a  child  whom  he 

knows,  by  reason  of  youth  and  inexperience,  to  be  an  unfit  person 

to  intrust  with  it  and  who  might  innocently  and  ignorantly  play 

with  it  to  his  injury  is  negligent,  and  in  case  injury  so  results  is 
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liable  therefor  in  damages.  In  the  instant  case  the  question  of 
defendants'  negligence  in  the  sale  of  gunpowder  to  an  infant 
was  one  of  fact  for  the  jury. 

Same:    case  required  of  infants:    evidence.    Generally  the  care  re- 

2  quired  of  an  infant  is  that  degree  which  children  of  the  same  age 
ordinarily  exercise  under  like  circumstances,  taking  into  account 
the  age,  experience,  capacity  and  understanding  of  the  child.  Un- 
der the  evidence  in  the  instant  case  the  question  of  whether  the 
plaintiff  exercised  such  a  degree  of  care,  while  attempting  to  ex- 
plode gunpowder  purchased  of  defendants,  was  one  of  fact  to  be 
submitted  to  the  jiuy. 

Same:    proximate  cause.    The  question  of  whether  defendants'  neg- 

3  ligence  in  selling  gunpowder  to  plaintiff,  an  infant  of  twelve  years, 
was  the  proximate  cause  of  his  injury  was  also  for  the  jury. 

Appeal  from  Linn  District  Court. —  Hon.  J.  H.  Pebston, 

Judge. 

Thuesday,  May  T,  1908. 

Action"  at  law,  to  recover  damages  growing  out  of  the 
sale  of  some  gunpowder  to  plaintiff  McEldon.  The  trial 
court  directed  a  verdict  for  defendants,  and  plaintiffs  appeal 
—  Reversed. 

Lewis  Heins  and  C.  Q.  Waikins,  for  appellants. 

Redmond  &  Stewart,  for  appellees. 

Dbemeb,  J. —  Defendants  were  conducting  a  store  in 
the  city  of  Cedar  Eapids,  in  the  year  1906,  whereat  they 
sold  gunpowder  and  other  explosives.  At  the  time  in  ques- 
tion plaintiff  was  five  days  over  twelve  years  of  age.  He 
was  small  of  stature  and  inexperienced  in  the  use  of  ex- 
plosives. He  was  still  wearing  short  trousers,  .and  had  never 
seen  any  one  use  gunpowder,  save  on  the  Fourth  of' July, 
1905,  and  on  the  day  of  the  accident  in  question.  He  had 
never  used  firearms  of  any  sort,  and  a  jury  may  have  found 
that  he  did  not  have  the  ordinary  experience  of  boys  of  his 
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age.  On  the  27th  day  of  June,  1906,  plaintiff  saw  some 
older  and  larger  boys  exploding  powder  in  a  tin  can,  and 
after  watching  them  for  a  time,  inquired  as  to  where  they 
had  obtained  the  powder,  and  was  informed  that  they  had 
procured  it  from  the  defendants.  Thereupon  plaintiff  went 
to  defendants'  store,  aAd  asked  for  ten  cents  worth  of  gun- 
powder, requesting  that  it  be  put  up  in  two  packages.  His 
order  was  filled,  and  plaintiff  returned  to  where  the  other 
boys  were  and  attempted  to  imitate  their  performances. 
While  so  engaged,  there  was  a  premature  explosion,  causing 
the  loss  of  one  of  plaintiff's  eyes  and  other  injuries,  of  which 
he  complains.  The  record  presents  but  two  questions,  and 
these  are:  (1)  Was  there  enough  evidence  to  take  the  case 
to  a  jury  upon  the  question  of  defendants'  negligence?  and 
(2)  was  the  question  of  plaintiff's  contributory  negligence 
for  a  jury  or  for  the  court,  under  the  testimony  adduced  ? 

I.  There  is  no  statute  of  this  State  forbidding  or  regu- 
lating the  sale  of  gunpowder ;  and  if  there  be  any  negligence 
upon  the  part  of  the  defendants,  it  might  be  foimded  upon 
^'  iSbiif^fo?*  ^^^  common-law  obligation  not  to  sell  to  per- 
^oussX  ^^^  ^^  immature  age  or  development  The 
InianS.***  common  law  imposes  upon  every  one  the  duty 
of  so  using  and  disposing  of  his  property  as  not  to  injure  the 
person  or  property  of  another,  and  if  one  sells  a  dangerous 
article  to  a  child  whom  he  knows  to  be,  by  reason  of  his 
youth  and  inexperience,  unfit  to  be  trusted  with  it,  and  who 
probably  might  innocently  and  ignorantly  play  with  it  to  his 
own  injury,  and  injury  does  in  fact  result,  he  is  liable  in 
damages  therefor.  The  leading  case  on  this  subject  is  Dixon 
V.  Bell,  1  Stark.  287,  s.  c  5  Maule  &  S.  198,  where  de- 
fendant sent  a  young  maid  servant  for  a  loaded  gun,  whom 
he  knew  to  be  too  young  and  an  unfit  person  to  be  intrusted 
with  the  care  and  custody  of  it,  and  who  carelessly  and  im- 
properly shot  the  gun  at  and  into  the  face  of  plaintiff's  minor 
son.  It  was  held  that  the  question  of  defendant's  negligence 
was  for  a  jury,  and  an  instruction  to  the  effect  that,  if  the 
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jury  were  of  opinion  that  the  instrument  in  such  a  state 
ought  not  to  have  been  intrusted  to  such  a  person,  plaintiff 
would  be  entitled  to  a  verdict  was  approved.  The  same  rule 
was  adopted  in  Carter  v.  Towne,  98  Mass.  567  (96  Am. 
Dec.  682),  and  Binford  v.  Johnson,  82  Ind.  426  (42  Am. 
Eep.  508).  In  the  Dixon  case  the  servant  was  a  mulatto 
girl,  thirteen  or  fourteen  years  of  age.  The  question  of  de- 
fendant's negligence  was  manifestly  one  of  fact  for  the  jury. 
II.  Bearing  upon  the  issue  of  plaintiff's  contributory 
negligence,  is  the  following  from  the  testimony  of  the  plain- 
tiff: 

I  took  the  powder  home,  and  met  two  boys,  and  we  went 
down  to  the  brewery,  and  we  met  another  boy,  Fred  Trego. 
2.  Sam«:  care  re-    Hc  got  me  the  cau  and  nail,  and  we  put  a  hole 
?Mttf  evi-"**      ii^  it>  ^^^  then  we  put  a  fire  cracker  fuse  in 
^^^  it,  then  powder,  and  then  paper,  and  then 

some  sand  to  keep  it  in  there.  As  I  went  to  strike  a  match, 
the  spark  flew  on  the  fuse  there,  and  just  as  I  stooped  over 
it,  it  flew  up  and  hit  me  in  the  eye.  Q.  What  did  you 
go  down  there  to  get  powder  for?  A.  I  seen  some  bigger 
boys  do  it,  and  I  went  and  did  it,  too.  ,Q.  How  many 
times  did  you  see  the  bigger  boys  shoot  it  off?  A.  They 
were  shooting  it  off  the  year  before  up  near  our  house,  and 
the  same  day  before  I  got  the  powder,  why  there  was  Theo- 
dore Nesper  shooting  it  off,  on  Seventh  street  and  D  avenue 
aside  of  the  brewery.  They  were  shooting  it  in  a  can.  It 
was  in  the  afternoon.  I  don't  know  how  many  times  they 
shot  it  off.  I  just  went  past  there,  and  I  seen  them.  I 
asked  them  where  they  got  it,  and  he  said  at  Drew's  and  I 
said  before  that,  *  They  don't  sell  it  any  place  else,  do  they  ? ' 
Theodore  Nesper  and  a  little  boy  by  the  name  of  Winke  was 
there  shooting  this  can  of  gunpowder.  I  saw  them  shoot  it 
twice  while  I  was  there.  The  year  before,  the  shooting  was 
up  on  A  avenue  and  Eighth  street  near  our  house.  Walter 
Barlow  was  shooting  it.  He  had  a  can.  Q.  How  did  they 
shoot  it?  just  tell  the  jury.  A.  The  same  way,  put  it. 
They  had  a  hole  in  the  top  of  the  can,  and  took  a  fire  cracker 
fuse,  and  put  it  in  there,  and  then  put  powder  in,  then  put 
paper  so  it  wouldn't  go  out,  and  then  put  sand  in  it  so  as 
to  keep  it  there,  then  put  a  little  around  the  top  —  a  little 
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powder  around  the  top.  And  they  light  the  fuse  with  a 
match.  They  used  fuse  out  of  one  of  these  little  fire  crack- 
ers. Q.  Did  you  ever  see  any  one  shoot  these  cans  other 
times  than  that  ?  A.  No,  sir.  That  is  the  only  time  I  ever 
saw  them  shoot.  The  year  before  they  shot  it  four  or  five 
times.  When  I  got  the  powder,  I  went  up  near  the  slough, 
near  the  brewery.  The  can  that  they  used  there  the  year 
before  was  a  regular  com  can,  a  tomato  can,  a  tin  can.  They 
put  a  hole  in  it  with  a  nail,  just  big  enough  for  the  fuse  to 
go  in,  or  the  fire  cracker  to  go  in,  and  they  put  in  powder, 
and  then  paper  to  keep  it  in  there,  and  then  sand  on  top  of 
the  paper.  They  put  powder  in  cans,  and  then  put  paper, 
and  put  sand,  and  turned  it  over.  Then  a  little  powder  on 
top  where  the  fuse  is,  then  light  the  fuse.  Q.  When  they 
lit  the  fuse,  what  did  they  do  then  ?  A.  The  can  would  go 
away  up  in  the  air.  Q.  But  what  did  they  do  when  they 
lit  the  fuse  ?  A.  Just  stand  over  to  the  side.  I  saw  them 
do  that  four  or  five  times.  They  would  go  back  some  10 
feet.  They  would  light  the  fuse,  and  then  step  back  some 
10  feet,  and  the  can  would  go  up  in  the  air.  The  day  before 
I  bought  the  powder,  Theodore  Nesper  and  Will  Winke  were 
shooting  it  in  the  same  way.  When  I  got  the  powder,  I 
didn't  go  home  with  it  I  was  going  down  Seventh  street, 
and  met  the  boys.  I  was  looking  for  a  can  to  put  it  in,  and 
they  got  me  a  can.  Van  Norman  and  Sam  Moore  went  along 
with  us.  When  we  got  the  can,  we  went  down  by  the  slough. 
We  shot  the  can  off  three  times,  and  then  went  over  to  the 
Illinois  Central  track,  and  we  shot  it  off  over  there  two  or 
three  times.  We  put  in  fuse,  and  put  in  some  powder,  and 
then  paper,  and  then  sand.  And  some  powder  around  the 
top,  and  lit  it  We  turned  it  over  before  we  lit  it.  Q. 
When  you  lit  it,  did  you  jump  back  ?  A.  Yes,  sir.  About 
the  same  distance  as  the  boy  did  a  year  before,  some  10 
or  12  feet.  The  can  would  go  up  in  the  air.  We  did 
that  the  same  way  twice  down  to  the  brewery,  then  we  went 
up  to  the  Illinois  Central  track,  and  did  it  the  same  way. 
The  last  time  the  can  struck  me  in  the  face.  The  last  time 
we  loaded  it  the  same  way  we  always  did.  Q.  How  far 
did  you  run  away  from  it  before  it  exploded  ?  A.  I  lit  it, 
struck  a  match,  and  a  spark  flew  on  it,  and  just  as  I  went 
over  to  light  it  and  it  flew  up  and  hit  me  in  the  face.  Q. 
When  you  struck  your  match,  and  the  head  of  it  flew  on  it  ? 
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A,  Yes,  sir,  Q,  Then  it  exploded,  before  you  got  down 
to  light?  A,  Yes,  sir.  Q,  What  were  you  striking  the 
match  on?  A,  On  the  side  of  my  pants.  Q.  And  you 
were  close  to  the  can  ?  A*  Yes,  sir.  Q,  And  the  lighting 
of  the  match  threw  a  spark  on  the  powder  and  exploded  it 
before  you  really  had  it  lit,  is  that  it  ?  A.  Yes,  sir.  I  was 
right  over  the  can  when  it  flew  up.  I  was  just  about  to 
light  it  Q.  Had  you  ever  bought  powder  before  this  time  ? 
A.  No,  sir.  I  never  had  any  powder  before  this.  I  never 
seen  anybody  use  any  powder  other  than  I  told  about  the 
boys  shooting  up  the  can.  I  have  no  firearms.  I  never  use 
any  firearms. 

In  this  connection  it  must  be  remembered  that  plaintiff 
was  but  five  days  over  twelve  years  of  age.  The  general 
rule,  with  reference  to  the  care  required  of  an  infant,  is 
that  degree  which  children  of  the  same  age  ordinarily  exercise 
under  the  same  circumstances,  taking  into  account  the  age, 
experience,  capacity,  and  understanding  of  the  child.  Fish- 
bum  V.  Railroad,  127  Iowa,  483. 

Assimilating  the  rule  which  applies  in  criminal  cases 
to  civil  ones,  it  has  been  held  that  children  under  seven  years 
of  age  are  incapable  of  contributory  negligence  as  a  matter 
of  law,  and  that  children  between  seven  and  fourteen  are 
presumed  incapable  of  contributory  negligence,  although 
the  contrary  may  be  shown.  We  seem  to  be  committed  to 
this  rule,  at  least  to  a  limited  extent  See  Doggeit  v.  C,  B. 
'&  Q.  B.  B.,  134  Iowa,  690.  Although  we  have  ako  aflSrmed 
the  doctrine  that  even  children  are  bound  to  exercise  that 
degree  of  care  which  children  of  the  same  age  ordinarily  ex- 
ercise under  similar  circumstances,  if  the  doctrine  of  pre- 
sumption applies,  then  the  case  was  clearly  one  for  a  jury; 
the  presumption  standing  as  sufficient  until  met  by  testimony 
from  the  defendant.  If  the  other  rule  obtains,  we  still  think 
the  question  was  one  of  fact  for  a  jury,  rather  than  of  law  for 
the  court  The  testimony  tended  to  show  that  plaintiff  was 
simply  imitating  the  older  boys  with  whom  he  was  at  play; 
that  he  did  not  realize  or  comprehend  the  dangers  incident 
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to  the  explosion  of  the  powder  or  to  the  method  whereby  it 
was  being  accomplished.  The  discharge  was  due  to  a  spark 
from  the  lighted  match,  or  to  one  flying  from  the  match  as  it 
was  being  scratched  for  the  purpose  of  ignition.  This  dan- 
ger does  not  seem  to  have  been  apprehended  by  plaintiff,  and 
in  any  view  of  the  case  we  think  it  was  for  the  jury  to  say 
whether  or  not  plaintiff  was  in  the  exercise  of  that  degree 
of  care  which  children  of  his  age  ordinarily  exercised  under 
like  circumstances,  considering  his  age,  experience,  capacity, 
and  understanding.  Bromberg  v.  Evans  Laundry  Ca,,  134 
Iowa,  38.  It  must  be  a  strong  case  to  justify  a  court  in 
holding,  as  a  matter  of  law,  that  a  child  twelve  years  of  age 
is  guilty  of  contributory  negligence. 

III.  One  other  proposition  is  mooted  by  appellees, 
and  that  is  that  plaintiff^s  act  in  setting  off  the  powder  in  the 
manner  he  did  was  an  independent,  intervening  cause  for 
8.  SAMBtproxi-  '^tich  defendant  is  not  responsible.  There  is 
mate  cause.  nothing  in  this  proposition.  Of  course,  if  the 
case  is  submitted  to  a  jury,  it  must  find  that  defendant's 
wrong  was  the  proximate  cause  of  the  injury.  There  is  am- 
ple evidence  to  take  the  case  to  a  jury  upon  that  proposition. 

The  trial  court  was  in  error  in  directing  a  verdict,  and 
the  judgment  must  be,  and  it  is,  reversed. 


Elias  Dott,  Appellant,  v.  C.  W.  Bbaska,  Viitck  G.  Shu- 
mack,  Eabl  Gbanokr,  O.  F.  Lamb,  B.  F.  Mbntzeb, 
Geo.  W.  Toms. 

Bail:  deposit  of  money:  ownership.  Money  deposited  as  bail  for 
another,  after  satisfying  the  State's  claim,  is  the  property  of  the 
party  depositing  the  same  and  is  not  the  subject  of  assignment  by 
the  one  bailed. 

Appeal  from  Linn  District  Court. — ^Hon.  F.  O.  Ellison, 

Judge. 
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TnuBSDAY,  May  7,  1908. 

Action  by  plaintiff  as  the  assignee  of  one  Bentel  to  re- 
cover from  defendant  Braska  money  deposited  with  the  lat- 
ter as  derk  of  the  district  court  by  way  of  bail  for  O.  D. 
Doty,  plaintiff's  minor  son,  held  to  appear  before  the  district 
court  on  the  charge  of  a  felony.  O.  D.  Doty  having  been 
sentenced  to  pay  a  fine  of  $25  and  costs,  which  were  fully 
paid  and  discharged,  assigned  his  interest  in  the  bail  money 
deposited  on  his  behalf  by  Bentel  to  S.  K.  Tracy,  to  whom 
it  was  paid.  A  demurrer  to  plaintiff's  petition  was  sus- 
tained, and  judgment  rendered  against  him  on  refusal  to 
further  plead,  and  he  appeals. —  Reversed. 

Elias  Doty,  pro  se. 

Barnes  &  Chamberlain  and  8.  K.  Tracy,  for  appellees. 

McClain,  J. —  The  question  concisely  presented  to  us 
in  the  record  is  whether  money  deposited  for  defendant  in  a 
criminal  case  by  way  of  bail  becomes  conclusively  and  for 
all  purposes  the  defendant's  money,  or  whether  after  the 
satisfaction  of  all  claims  of  the  State  against  the  defendant 
such  bail  money  or  the  surplus  remaining  after  satisfying 
the  State's  claims  is  still  the  property  of  the  person  by  whom 
it  was  deposited.  This  question  has  been  answered  in  the 
^case  of  Wright  &  Taylor  v.  Dougherty,  138  Iowa,  195.  In 
that  case  we  held  that  under  Code,  sections  5524-5527, 
relating  to  bail,  another  person  than  the  defendant  might 
make  the  cash  deposit  authorized  by  statute  to  be  made  by 
the  defendant  by  way  of  bail,  and  that  after  the  claims  of 
the  State  had  been  fully  satisfied  the  money  remaining  in  the 
hands  of  the  clerk  belonged  to  the  person  making  the  deposit, 
and  could  not  be  seized  by  the  creditors  of  the  defendant  in 
whose  behalf  the  deposit  was  made.  The  principle  recog- 
nized in  that  case  is  directly  applicable  here.     Bentel  de- 
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posited  $250  as  bail  for  O.  D.  Doty,  plaintiflPs  minor  son, 
who  was  held  under  arrest  charged  with  a  felony,  and  de- 
fendant Braska,  as  clerk  of  the  court,  recognized  the  deposit 
as  made  by  Bentel  in  behalf  of  O.  D.  Doty  by  giving  a 
receipt  therefor  as  follows:  "Keceived  of  Fred  Bentel 
two  hundred  and  fifty  dollars  deposited  for  the  appearance 
of  the  defendant  in  the  case  wherein  the  State  of  Iowa,  plain- 
tiff, and  O.  D.  Doty,  defendant,  in  district  court *'  There- 
after O.  D.  Doty  assigned  to  S.  K.  Tracy  his  interest  in  such 
cash  deposit,  and  Bentel  assigned  to  plaintiff  his  interest 
therein  and  the  sole  question  is  whether  O.  D,  Doty's  as- 
signment to  Tracy  authorized  the  payment  by  the  clerk  to 
Tracy  of  Bentel's  money.  It  is  clear  that  as  the  clerk  knew 
and  recognized  the  money  paid  as  belonging  to  Bentel  and 
deposited  simply  for  O.  D.  Doty's  benefit  to  secure  his  release 
from  imprisonment  he  had  no  right  to  turn  the  money  over 
to  O.  D.  Doty's  assignee  when  the  purposes  for  which  the 
deposit  had  been  made  were  satisfied.  He  was  bound  to  hold 
the  money  for  Bentel,  and  plaintiff  as  Bentel's  assignee  is 
entitled  to  recover  it 

The  ruling  of  the  court  sustaining  defendant's  demurrer 
to  plaintiff's  petition  was  erroneous,  and  the  judgment  based 
on  5uch  ruling  is  reversed. 


Job  Stoih>ein,  Appellant,  v.  Ain>BB80N  &  WiirrBa  Mahtt- 
FACTURiNG  CoMPANY,  Appellee. 

Master  and  servant:    duty  to  warn.    The  duty  of  a  master  to  warn 

1  and  instruct  an  employe,  in  respect  of  the  dangers  incident  to  the 
use  of  machinery,  does  not  extend  beyond  the  particular  machinery 
which  the  servant  is  employed  to  use. 

Same:    assumption  of  risk.    An  employ^  assumes  the  risk  incident  to 

2  the  use  of  a  machine  for  his  own  convenience  and  with  which  he 
is  not  employed  to  work. 
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Appeal  from  Clinton  District  Court —  Hon.  A,  P.  Babkeb, 

Judge. 

Thubsday,  May  7,  1908. 

Action  at  law  to  recover  damages  for  a  personal  injury. 
There  was  a  directed  verdict  in  favor  of  defendant,  and  plain- 
tiflf  appeals. —  Affirmed. 

W.  E.  Russell  and  Wolfe  &  Wolfe,  for  appellant 

EUis  &  McCoy,  for  appellee. 

Bishop,  J. —  The  defendant  is  a  corporation  engaged 
in  operating  a  furniture  factory  in  the  city  of  Clinton,  this 
State.  At  the  time  of  the  accident  out  of  which  grew  the  in- 
jury of  which  complaint  is  made,  plaintiff  was  in  the  CTiploy 
of  defendant  as  a  workman  in  its  factory.  The  accident 
occurred  in  connection  with  the  use  by  plaintiff  of  a  machine 
called  a  "  joiner,"  and  the  injury  consisted  in  the  loss  of  the 
fingers  of  his  left  hand.  As  matters  of  negligence  on  the 
part  of  defendant,  it  is  allied  —  stated  generally — 'that 
the  joiner  was  out  of  repair,  and  that  it  was  not  furnished 
with  a  guard  to  properly  protect  the  person  operating  the 
same  from  injury.  And  it  is  said  that  the  defective  condi- 
tion was  not  open  or  visible,  and  that  defendant  failed  to 
warn  him  of  the  danger.  Defendant  denied  generally,  and 
pleaded  an  assumption  of  the  risk  by  plaintiff.  The  motion 
for  a  directed  verdict  came  at  the  close  of  plaintiffs  evidence, 
and  was  based  upon  the  grounds:  (a)  that  negligence  on 
the  part  of  defendant  had  not  been  shown ;  (b)  that  plaintiff 
was  guilty  of  contributory  negligence;  (c)  plaintiff  assumed 
the  risk  of  operating  the  joiner  at  the  time  and  in  the  man- 
ner in  which  he  attempted  to  operate  the  same.  As  the  cor- 
rectness of  the  ruling  on  the  motion  must  depend  upon  the 
facts  and  circumstances  of  the  accident  as  disclosed  by  the 
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evidence,  we  shall  set  the  same  forth  briefly  as  is  consistent 
with  a  fair  statement 

Plaintiff  was  twenty-five  years  old,  and  had  been  in  the 
employ  of  defendant  for  about  four  months  —  his  work  dur- 
ing all  that  time  being  the  operation  of  a  ripsaw.  On  the 
day  of  the  accident,  he  conceived  that  the  table  provided 
for  the  saw  he  was  using  was  not  wide  enough  for  conven- 
ience in  working,  and  having  in  mind  that  the  foreman  had 
previously  told  him  to  fix  anything  that  was  not  right,  he 
concluded  to  widen  the  same  by  attaching  an  additional 
board.  The  piece  of  board  selected  by  him  for  the  purpose 
was  too  thick,  and,  acting  on  his  own  motion,  he  went  to 
the  "joiner,"  intending  by  the  use  thereof  to  reduce  the 
board  in  thickness  to  the  extent  desired.  When  he  had 
pushed  the  board  about  half  way  through  the  machine,  it  (the 
board)  "  kicked  up,"  to  use  his  expression,  and  his  fingers 
coming  in  contact  with  the  knives  of  the  machine  were 
severed  from  his  hand.  It  seems  that  die  kick  up  of  the 
board  was  caused  by  the  setting  of  the  table  of  the  machine 
—  the  rear  portion  thereof  being  lower  than  the  front  por- 
tion. Plaintiff  testified  that  he  had  been  employed  in  wood- 
working factories  for  several  years ;  that  he  had  had  more  or 
less  experience  in  the  use  of  joiner  machines;  but  that  he 
did  not  know  that  they  could  be  used  with  the  table  adjusted 
as  was  the  one  in  question.  Other  witnesses  testified  that  the 
machine  was  constructed  so  that  the  rear  portion  of  the  table 
could  be  raised  or  lowered  as  desired,  and  that  the  use  thereof 
when  lowered  was  common  and  proper  for  some  purposes; 
that  in  some  factories  the  machine  was  safeguarded  by  a 
hood  or  other  device,  and  in  others  it  was  not  Whether 
or  not  there  is  more  than  one  kind  or  make  of  joiners  does 
not  appear.  There  was  no  evidence  tending  to  show  that 
the  machine  was  out  of  repair. 

Such  is  the  fact  situation,  and,  in  view  thereof,  we  con- 
clude that  the  court  did  not  eri*  in  directing  a  verdict  Kot 
only  does  the  evidence  fail  to  make  a  case  of  negligence  on 
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the  part  of  defendant,  but  it  is  clear  that  plaintiff  assumed 

the  risk  in  using  the  machine,  and  that  the  ac- 

snvAifT:  duty    cideut  was  duc  to  his  own  want  of  care.     There 

to  warn* 

was  no  duty  on  the  part  of  defendant  to  warn 
and  instruct  Plaintiff  was  not  employed  to  operate  the 
joiner,  and,  as  far  as  appears,  no  one  knew  that  he  intended 
to  attempt  its  use.  The  duty  to  warn  and  instruct  in  re- 
spect of  the  use  of  machinery  does  not  extend  beyond  the 
work  the  servant  is  employed  to  do,  and  then  only  as  to  those 
dangers  which  the  master  knows  or  has  reason  to  believe  the 
servant  is  ignorant  of.  McCarthy  v.  Mulgrew,  107  Iowa, 
76;  McCue  v.  Starch  Co.,  142  N.  Y.  106  (36  N.  E.  809). 
And,  conceding  that  there  was  a  duty  resting  on  the  master 
to  hood  or  safeguard  the  joiner,  this  duty  was  owing  only 
to  such  persons  as  in  the  course  of  iheir  employment  were 
required  to  use  it.     It  was  not  a  duty  owing  to  a  volunteer. 

That  in  undertaking  to  use  the  machine,  plaintiff  as- 
stuned  the  risk  of  accident,  does  not  to  us  seem  open  to  doubt. 
He  might  as  well  have  gone  to  the  engine  room  and  under- 
8  SAMB-a«8ump.  ^^^^  ^^  P^^  ^®  engine  in  operation  to  sub- 
tionofrisk.  gervc  somc  purpose  held  in  mind.  And  it 
could  make  no  difference  that  such  purpose,  in  the  abstract, 
was  a  proper  one.  Moreover,  plaintiff  knew  that  the  ma- 
chine was  not  hooded,  and  he  knew  that  it  was  provided 
with  sharp  blades  which  would  cut  his  fingers  off  if  they 
came  in  contact  therewith.  If,  now,  he  was  familiar  with 
the  operation  of  the  machine,  and  failed  to  properly  adjust 
it,  whereby  the  accident  occurred,  he  was  negligent  If  he 
was  not  familiar  with  the  operation  of  the  machine,  but  not- 
withstanding this  he  assumed  to  make  use  of  it  on  his  own 
motion,  he  was  negligent.  These  conclusions  do  not  need 
the  citation  of  authorities  in  their  support.  The  cases  are 
all  one  way,  and  are  familiar  to  the  profession. 

There  was  no  error,  and  the  judgment  is  affirmed. 

Vol.  138  Ia.— 2« 
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143    S^  May  Woods  v.  In-coepoeated  Town  of  Lisbon,  Appellant 

Physician  and  patient:    privileged  communications.    The  testimony 

1  of  a  physician  who  was  never  consulted  by  the  patient  nor  the 
attending  physician,  but  was  simply  informed  of  the  nature  of  an 
operation  to  be  performed  and  was  present  at  the  operation  on 
request  of  other  parties,  is  not  within  the  privilege  provided  by 
statute;  and  the  fact  that  the  physician's  presence  was  not  con- 
sented to  by  the  patient  or  her  husband  is  immaterial. 

Defective  sidewalk:    evidence:    notice  of  defect.    In  an  action  for 

2  injuries,  the  alleged  result  of  a  defective  walk,  evidence  that  a 
street  commissioner  and  a  member  of  the  council  had  actual  notice 
of  the  condition  of  the  walk  prior  to  the  accident  is  admissible. 

Same:    pleading:    new  cause  of  action.    A  substituted  petition  al- 

3  leging  a  generally  dangerous  condition  of  a  walk,  although  in  the 
original  petition  only  specific  defects  are  pointed  out,  is  not  the 
introduction  of  a  new  cause  of  action  of  which  no  notice  was  given. 

Appeal  from  Linn  District  Govrt. — ^Hon.  B.  H.  Mnj^KR, 

Judge. 

Fbiday,  May  8,  1908. 

Suit  to  recover  damages  for  a  personal  injury.  Verdict 
and  judgment  for  plaintiflF,  The  defendant  appeals. —  Re- 
versed. 

Mac.  J.  Randall  and  Jamison  &  Smyth,  for  appellant. 

E.  A.  Johnson  and  Chas.  W.  Kepler  &  Son,  for  ap- 
pellee. 

Shebwik,  J. —  This  is  a  suit  to  recover  damages  alleged 
to  have  been  caused  by  a  defective  sidewalk.  It  was  alleged 
that  the  injuries  received  produced  a  miscarriage  and  other- 
wise permanently  injured  the  plaintiff;  that  on  account  of 
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said  injuries  she  was  oompelled  to  go  to  a  hospital  for  treat- 
ment where  she  remained  for  more  than  one  hundred  days, 
all  of  the  time  under  treatment  for  the  injuries  received. 

The  evidence  showed  that  the  plaintiff  was  pregnant  at 
the  time  she  received  the  injury  complained  of,  and  that  al- 
most immediately  after  she  fell  there  was  severe  pain  in  her 
,  _  womb  and  abdomen.     Dr.  York  was  called 

1.  Physician  AND 

n^d^c^'lSr  ^^^  ^^^^^  ^®  accident  and  treated  her  for 
nications.  ^^^  injuries.  The  plaintiff  testified  that  on 
Friday,  the  second  day  after  the  injury  was  received,  she 
suffered  labor  pains  which  continued  until  the  following 
Sunday  when  she  had  a  miscarriage.  She  further  testified 
that  Dr.  York  removed  the  embryo  from  the  womb  with  in- 
struments, and  that  within  two  or  three  days  thereafter  a 
lump  appeared  on  her  right  side  over  the  right  ovary,  and 
that  it  grew  larger  until  she  was  removed  to  the  hospital  on 
the  Sunday  following.  The  plaintiff  testified  further  as  to 
the  treatment  given  her  at  the  hospital,  and  that  her  right 
ovary  and  right  fallopian  tube  were  removed  soon  after  she 
went  there.  The  hospital  was  in  Cedar  Bapids,  and  the 
operations  were  performed  by  the  Drs.  Crawford  of  that  city 
with  the  assistance  of  Dr.  York  and  in  the  presence  of  still 
others.  It  was  the  contention  of  the  defendant  that  the 
plaintiffs  fall  had  not  produced  a  miscarriage,  and  that  the 
operations  were  made  necessary  by  a  diseased  condition  that 
existed  at  the  time  of  the  accident.  Neither  Dr.  York  nor 
the  Drs.  Crawford  were  called  by  the  plaintiff  to  show  her 
condition  before  she  was  taken  to  the  hospital  or  at  that  time, 
nor  did  either  of  them  testify  as  to  the  character  of  the  opera- 
tions performed  for  the  plaintiff.  Dr.  H.  W.  Bender,  a 
physician  of  Cedar  Eapids,  witnessed  one  of  the  operations 
and  was  called  by  the  defendant  to  testify  relative  thereto. 
On  his  preliminary  examination  it  appeared  that  he  had 
never  met  Dr.  York  before  the  day  of  the  operation,  and  that 
on  that  day  he  met  him  on  the  street  while  on  his  way  to 
the  hospital     Dr.  Bender  had  been  employed  by  the  de- 
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fendant  to  be  present  at  the  operation  if  possible,  and  be  in 
fact  went  to  the  hospital  wh^i  Br.  York  did.  Before  reach- 
ing the  hospital  Dr.  York  told  Dr.  Bender  what  the  opwa- 
tion  was  to  be,  but  neither  at  that  time  nor  at  any  other  time 
was  there  any  consultation  between  them  as  to  the  case  or 
as  to  the  nature  of  the  operation  about  to  be  performed.  The 
testimony  showed  absolutely  that  the  relation  of  physician 
and  patient  did  not  exist,  that  Dr.  Bender  in  no  way  partici- 
pated in  the  work,  and  that  he  was  merely  an  observer 
thereof. 

The  trial  court  held  him  an  incompetent  witness  under 
section  4608  of  the  Code.  The  ruling  was  erroneous  and 
prejudicial  to  the  defendant  The  section  provides  that  ^^  no 
practicing  .  .  •  physician,  surgecm  .  .  .  who  ob- 
tains such  information  by  reason  of  his  employment, 
.  •  .  shall  be  allowed,  in  giving  testimony,  to  disclose  any 
confidential  communication  properly  intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to  liable 
him  to  discharge  the  functions  of  his  office  according  to  the 
usual  course  of  practice  or  discipline."  The  statute  has  been 
construed  to  include  knowledge  or  information  acquired  by 
the  physician  by  observation  or  examination.  Finnegan  v. 
Sioux  City,  112  Iowa,  232.  And  if  the  relationship  of 
physician  and  patient  had  existed  at  the  time  in  question, 
the  ruling  would  have  been  correct  But,  as  we  have  here- 
tofore said,  there  was  no  such  relationship,  and  without  it 
the  testimony  offered  was  clearly  competent  There  was  no 
confidential  relation,  and  hence  no  privil^e  existed.  Baitis 
V.  Railway  Co.,  124  Iowa,  623 ;  State  v.  Swafford,  98  Iowa, 
362;  State  v.  Smith,  99  Iowa,  26;  Sutcliffe  v.  Traveling 
Men's  Astfn,  119  Iowa,  220 ;  1  Elliott  on  Evidence,  section 
634,  and  cases  cited.  In  Sutcliffe  v.  Assort,  mipra,  it  was 
said  that  the  mere  presence  of  the  physician  did  not  render 
the  communication  confidential  when  not  such  in  fact 

The  appellee  urges  that  Dr.  Bender  was  not  in  the 
operating  room  with  the  ccmsent  of  the  plaintiff  or  her  hus- 
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band,  and  that  because  thereof  he  can  give  no  testimony  as 
to  what  he  observed.  We  know  of  no  authority  going  to 
this  extent;  but,  on  the  contrary,  such  a  holding  would  be 
directly  adverse  to  the  rule  of  the  cases  and  to  the  language 
and  intent  of  the  statute  itself.  In  State  v.  Height,  117 
Iowa,  650,  we  held  that  the  testimony  of  a  physician  who 
had  made  an  examination  of  a  man  against  his  will  was 
competent  because  the  confidential  relation  protected  by  the 
statute  did  not  exist. 

Evidence  was  received  over  the  defendant's  objections 
that  the  street  commissioner  and  one  member  of  the  city 
council  had  actual  notice  of  the  condition  of  the  walk  prior 
**  wSSfTevi.""*  ^  ^^^  accident.  The  evidence  was  compe- 
or^'flc"t*^''*  tent  Owen  v.  City  of  FoH  Dodge,  98  Iowa, 
281 ;  Carter  v.  Town  of  Monticello,  68  Iowa,  179. 

The  plaintiff  filed  a  substituted  petition  in  which  she 
allied  the  generally  dangerous  condition  of  the  walk  in 
question,  whereas  in  her  original  petition  she  had  complained 
a.  SAMBipiead-  of  Specific  defects.  The  substituted  petition 
of  acuon.  did  not  in  our  judgment  plead  a  new  cause  of 
action  for  which  no  notice  had  been  given.  The  action  was 
commenced  within  three  months  after  the  accident  happened, 
and  the  condition  of  the  walk  as  alleged  in  the  substituted 
petition  was  but  an  amplification  of  the  charge,  which  is 
permissible.  Sachra  v.  Town  of  Manilla,  120  Iowa,  562; 
Cahill  V.  in.  Cent.  R.  Co.  137  Iowa,  577 ;  Thayer  v.  Coal  Co., 
129  Iowa,  551.  The  court  properly  refused  to  direct  a  ver- 
dict for  the  plaintiff.  The  evidence  on  the  question  of  no- 
tice of  the  condition  of  the  walk  was  sufficient  to  take  the 
case  to  the  jury. 

Some  forty  more  errors  are  assigned,  but,  as  it  is  im- 
possible to  notice  them  all  in  detail,  and  as  the  others  are 
not  likely  to  arise  on  a  retrial  of  the  case,  we  need  not  give 
them  further  consideration.  For  the  error  pointed  out,  the 
judgment  must  be  reversed. 
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O.  W.  PoTTEB,  Appellee,  v-  Western  Union  Telegraph 
Company,  Appellant. 

Telegraphs:     delay  in  delivery:     admission  of  evidence:     affirh- 

1  ance  by  operation  of  law.  In  an  action  for  delay  in  delivering  a 
telegram  in  time  for  plaintiff  to  reach  his  mother's  bedside  prior 
to  her  death,  the  ruling  of  the  trial  court  admitting  evidence  that 
plaintiff  was  informed  that  his  mother  was  calling  for  him,  as  bear- 
ing on  the  question  of  his  damages  is  affirmed  on  appeal  as  a  mat- 
ter of  law,  because  of  an  equally  divided  court  on  the  question  of 
its  admissibility. 

Same:     submission  of  issue:     sufficiency  of   evidence.     Evidence 

2  that  plaintiff,  immediately  upon  receiving  the  message  announcing 
his  mother's  dying  condition,  arranged  and  in  fact  took  the  first 
train  that  would  take  him  to  her  bedside,  was  sufficient  to  carry  the 
question  of  whether  he  would  have  reached  her  earlier  had  the  mes- 
sage been  promptly  delivered,  to  the  jury. 

Delivery  of  telegram:    negligence:    presumption:    evidence.    There 

3  was  an  unreasonable  delay  in  failing  to  deliver  a  "sick"  message 
received  at  8:30  p.  m.  until  8:30  the  next  morning,  where  the 
telegraph  company  kept  its  office  open  all  night,  had  three  messen- 
gers, the  sendee  lived  but  five  and  one-half  blocks  distant  and  the 
message  was  properly  addressed  by  street  and  number;  and  under 
the  statute  negligence  in  failing  to  make  timely  delivery  is  presumed 
and  this  presumption  is  not  overcome  by  an  attempted  delivery,  as 
disclosed  by  the  evidence,  at  9  p.  m.  of  the  evening  of  its  receipt. 

Excessive  damages.    The  damages  to  be  awarded  for  failure  to  de- 

4  liver  a  "sick"  message,  in  time  to  have  enabled  plaintiff  to  reach 
the  bedside  of  his  mother  prior  to  her  death,  is  largely  a  matter  of 
discretion  with  the  jury,  and  when  there  is  nothing  to  indicate  pas- 
sion or  prejudice  the  verdict  will  not  be  disturbed.  A  verdict  of 
$1,000  in  the  instant  case  is  held  not  excessive. 

Appeal  from  Superior  Court  of  Cedar  Rapids. —  Hon.  J.  H. 
RoTHKOOK,  Judge. 

Friday,  Mat  8,  1908. 

Action  at  law,  to  recover  damages  for  failure  to  deliver 
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a  message  announcing  the  fatal  illness  of  plaintiff's  mother 
until  it  was  too  late  for  him  to  reach  her  bedside  before 
death.  Trial  to  a  jury.  Verdict  and  judgment  for  the  sum 
of  $1,000.     Defendant  appeals. —  Affirmed. 

Oeo.  H.  Pearson,  Carr,  Hewitt,  Parker  &  Wright,  M. 
P.  Smiih  and  Dawley,  Hubbard  &  Wheeler,  for  appellant. 

W.  E,  Steele  and  Rickel,  Crocker  &  Tourtellot,  for  ap- 
pellee. 

Deemeb,  J. —  Plaintiff's  mother,  who  was  eighty-six 
years  of  age,  lived  at  Leland,  in  the  State  of  Illinois,  and 
plaintiff  with  his  wife  lived  in  the  city  of  Cedar  Rapids,  in 
this  State.  Late  in  the  afternoon  of  August  1,  1905,  plain- 
tiff's brother,  who  lived  at  Leland,  delivered  to  the  defendant 
a  message,  addressed  to  plaintiff,  by  proper  street  number, 
reading  as  follows :  "  Mother  can't  live  till  morning."  This 
message  was  received  at  defendant's  office  in  the  city  of 
Cedar  Rapids  at  about  8 :40  p.  m.,  August  1st,  but  was  not 
actually  delivered  to  plaintiff  until  about  8 :30  a.  m.  August 
2d,  when  it  was  handed  to  plaintiff's  wife,  she  receipting 
therefor  at  her  home  in  the  city  of  Cedar  Rapids.  She  im- 
mediately telephoned  its  contents  to  her  husband,  and  upon 
receipt  thereof  plaintiff  made  proper  inquiries  to  find  how 
he  could  reach  Leland,  and  was  informed  that  he  could  not 
do  so  except  by  train  leaving  at  3 :33  a.  m.,  August  3d.  He 
took  that  train,  reached  Leland  during  that  day,  and  found 
that  his  mother  had  died  at  4:55  p.  m.,  August  2d.  Had 
the  message  been  delivered  at  any  time  after  its  receipt  at  the 
Cedar  Rapids  office,  and  in  season  for  him  to  have  taken  the 
3 :33  morning  train,  he  might  have  reached  his  mother's  bed- 
side before  she  died.  The  trial  jury  found  that  defendant 
waa  negligent  in  delivering  the  message,  and  awarded  plain- 
tiff the  amount  heretofore  stated.  The  appeal  presents  four 
principal  questions  for  our  determination.     The  instructions 
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are  not  set  forth ;  and,  as  they  are  not  challenged,  we  must 
presume  that  they  announced  correct  principles  of  law,  and, 
so  far  as  possible,  corrected  any  .errors  conmiitted  during  the 
triaL 

Plaintiff  was  permitted  to  prove  that  two  or  three  times 

just  preceding  her  death  his  mother  called  for  him,  and 

wanted  to  know  of  those  in  attendance  why  he  did  not  come, 

1.  tblecraphs:      and  that  this  fact  was  communicated  to  him 

cryl^dlnissioii   almost  immediately  upon  his  reaching  Leland, 

of  evidence:  •  i  •  .  ,  ,  .  - 

affirmance  by     causiug  hmi  great  paiu  and  mental  anguish. 

law.  This  testimony  was  objected  to  as  hearsay,  in- 

competent, and  immaterial,  but  the  objection  was  overruled. 
The  courts  which  have  passed  upon  this  character  of  testi- 
mony are  in  hopeless  conflict  in  their  holdings.  See  W.  U. 
Co.  V.  Jackson,  35  Tex.  Civ.  App.  419  (80  S.  W.  649),  and 
W.  U.  Co.  V.  Mellon,  96  Tenn.  66  (33  S.  W.  725),  holding 
that  such  testimony  is  inadmissible,  and  Whitten  v.  W.  U. 
Co.,  141  N.  C.  361  (54  S.  E.  289),  and  West  Union  Co.  v. 
Waller,  Tex.  Civ.  App.  (72  S.  W.  264),  holding  that  it  is 
proper  to  be  received,  as  bearing  upon  the  amount  of  damages 
to  be  awarded.  The  question  was  before  us  in  the  case  of 
Collar  V.  Telegraph  Co.,  affirmed  without  opinion  September 
27, 1906,  and,  the  members  of  the  court  being  equally  divided 
in  opinion,  no  pronouncement  was  made.  No  change  of 
view  has  occurred  since  that  time,  and  the  ruling  must  be 
affirmed  by  operation  of  law. 

II.  It  is  contended  that  plaintiff  should  have  shown 
not  only  that  he  could  but  that  he  would  have  reached  Leland 
before  his  mother's  death  had  the  message  been  properly  de- 
»  SAM«-8ubmi»-    1^"^®^^'     I^  passing  upon  this  question  we 

SiSdenS^oi     must,  for  rcasous  already  stated,  assume  that 

evidence  ^.j^^  court  correctly  stated  the  law  upon  this 
proposition,  and  that  the  jury  found  the  facts  necessary  to  a 
recovery  to  be  as  plaintiff  claimed  them  to  be.  The  only 
point  which  we  may  consider  in  this  connection  is,  was 
there  Plough  testimony  to  take  the  case  to  a  jury  upon  these 
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propositions?  It  very  clearly  appears  from  the  testimony 
that,  had  the  message  been  delivered  in  time  for  plaintiff 
to  have  taken  the  3 :33  train  on  the  morning  of  August  2dy 
he  could  have  reached  his  mother  some  time  before  she  died, 
and,  as  we  shall  see,  it  was  a  question  for  the  jury  to  deter- 
mine whether  or  not  defendant  was  negligent  in  failing  to 
make  delivery  of  the  message  so  that  he  might  have  done  so. 
It  is  true  that  plaintiff  did  not  testify  directly  that  he  would 
have  taken  that  train  had  there  been  time  to  have  done  so; 
but  it  does  appear  that,  as  soon  as  plaintiff  received  the 
message,  he  instituted  immediate  inquiries  of  the  proper 
railway  agents  as  to  how  he  could  reach  leland  in  the  most 
expeditious  manner,  and  that  he  took  the  first  train  which 
promised  to  get  him  to  his  mother's  home.  Surely  this 
showing  as  to  what  plaintiff  did  do  after  the  receipt  of  the 
message  toward  reaching  his  dying  mother  is  sufficient  evi- 
dence as  to  what  he  would  have  done  had  the  message  been 
delivered  the  previous  evening.  At  any  rate,  it  was  enough 
to  take  the  question  to  the  jury. 

III.     The  next  proposition  is  that  there  was  not  suffi- 
cient testimony  of  delay  to  justify  the  submission  of  defend- 
ant's negligence  to  the  jury.     Solving  this  question,  we  must 
t.  DBLxvBKYof      start  with  the  conceded  facts  that  the  mes- 
negiigeiu^e:       gago   was   rcccived   at   defendant's   office   in 

presumption:  ° 

eridcnce.  Cedar  Eapids  not  later  than  8 :40  p.  m.,  Au- 
gust 1st;  that  it  was  addressed  to  plaintiff  by  street  and  num- 
ber, and  that  he  lived  but  five  and  one-half  blocks  from  the 
defendant's  office ;  that  the  message  was  not  in  fact  delivered 
to  plaintiff's  wife  until  about  8 :30  the  next  morning,  when 
its  contents  were  telephoned  to  plaintiff.  It  also  appears, 
without  conflict,  that  defendant's  Cedar  Rapids  office  was 
open  all  night,  and  that  it  had  three  messenger  boys  in 
service  during  the  entire  evening.  If  this  makes  out  a  prima 
facte  showing  for  plaintiff,  then  there  was  enough  to  send  the 
case  to  a  jury.  Section  2164  of  the  Code  provides  that,  in 
actions  such  as  this,  negligence  will  be  presumed  upon  proof 
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of  unreasonable  delay  in  the  delivery  of  the  message,  and 
that  the  burden  in  such  cases  is  upon  the  defendant  to  show 
that  the  delay  was  not  due  to  negligence  on  its  part  Appel- 
lant contends  that  this  section  has  no  application,  for  the 
reason  that  there  was  no  showing  of  unreasonable  delay. 
This  argument  overlooks  the  conceded  facts  as  to  the  actual 
delivery  of  the  message.  We  shall  refer,  in  a  moment,  to  this 
proposition,  more  at  length,  but  it  is  suflScient  now  to  say 
that  the  facts  regarding  the  time  of  the  receipt  of  the  message 
and  of  its  actual  delivery  are  not  in  dispute.  The  message 
was  what  is  known  as  a  "sick"  or  "death"  one,  and  the 
diligence  of  the  defendant  in  delivering  it  must  be  consid- 
ered with  reference  to  the  character  thereof.  Such  messages 
should  be  promptly  delivered ;  for,  as  a  rule,  they  are  of  much 
more  importance  to  the  parties  concerned  than  those  pertain- 
ing to  business  transactions.  We  are  constrained  to  hold 
that  the  circumstances  disclosed  by  the  undisputed  evidence 
show  an  unreasonable  delay  in  the  delivery  of  the  message, 
and  that  negligence  on  the  part  of  the  company  will  be 
presumed.  That  being  true,  the  case  was  manifestly  for  the 
jury.  But,  should  we  hold  that  the  effect  of  the  statute  is  to 
do  no  more  than  shift  the  burden  of  the  proof,  the  same  re- 
sult must  follow. 

Defendant  introduced  testimony  showing  that  plaintiff 
and  his  wife,  being  the  only  members  of  his  family,  were 
away  from  home,  attending  a  circus  on  the  evening  of 
August  1st,  and  that  he  did  not  return  until  after  10  o'clock. 
There  is  no  dispute  that  one  of  defendant's  messenger  boys 
went  to  plaintiff's  home  about  9  o'clock  in  the  evening,  and 
made  an  attempt  to  deliver  the  message.  He  rapped  at  all 
the  doors,  and,  as  he  says,  finding  no  one  at  home,  went  to  a 
nearby  butcher  shop,  where  there  was  light,  wrote  out  a  no- 
tice that  the  telegram  was  in  the  defendant's  office,  and  stuck 
it  between  the  door  and  the  jamb  of  one  of  the  inside  doors 
of  plaintiff's  house.  He  also  went  to  the  place  where  plain- 
tiff's sister  lived ;  and,  finding  a  number  of  dogs  near  about 
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and  no  light  or  other  evidence  that  the  family  was  at  home, 
he  went  away,  and  did  not  attempt  to  make  delivery  there. 
After  this  he  returned  to  defendant's  office,  made  his  report 
to  the  night  derk,  and,  his  time  for  quitting  having  arrived, 
he  went  home,  and  gave  the  matter  no  further  attention. 
The  night  clerk  took  the  message,  placed  it  with  others  which 
were  undelivered,  and  the  same  fell  into  the  hands  of  the 
day  clerk,  who  came  on  duty  the  next  morning  about  8 
o'clock,  and  was  then  delivered,  as  before  stated.  It  further 
appears  that  a  severe  rain  came  up  on  the  evening  of  August 
1st,  at  about  9:10,  and  lasted  until  11:16  p.  m.  the  same 
evening.  There  was  a  street  car  passing  defendant's  office, 
which  ran  past  plaintiffs  house.  There  can  be  no  doubt 
under  the  testimony  that  the  messenger  boy  went  to  plain- 
tiffs house,  and  attempted  to  make  delivery  at  about  9 
o'clock  in  the  evening;  but  it  also  appears  that  the  boy  was 
informed  that  plaintiff  was  either  at  his  sister's  or  at  the 
"  show,"  and  that  he,  the  boy,  had  reason  to  know  and  be- 
lieve that  plaintiff  was  at  the  circus,  and  not  at  his  sister's 
home.  This  he  did  not  report  to  his  superiors,  but  did  return 
that  he  had  left  the  notice  as  stated  by  him. 

If  this  were  the  entire  record,  we  might  be  inclined  to 
agree  with  defendant  that  it  had  negatived  all  actionable 
negligence.  But  the  matter  of  the  leaving  of  the  note  or 
notice  in  the  door  is  disputed,  and  plaintiff  introduced  testi- 
mony tending  to  show  that  no  such  note  or  notice  was  left 
We  shall  not  set  out  this  testimony.  Suffice  it  to  say  that 
it  was  of  such  a  character  that  a  jury  might  have  found  that 
no  such  note  or  notice  was  left,  or  that,  if  it  was  left,  it 
was  not  in  such  a  place  as  that  it  was  likely  to  attract  at- 
tention. Conceding  then,  as  we  must,  that  the  jury  found 
that  no  such  notice  was  left,  we  have  nothing  but  the  at- 
tempted delivery  of  the  message  at  about  9  o'clock,  with  no 
attempt  at  further  delivery  until  after  8  o'clock  the  next 
morning,  although  the  company,  through  its  employes,  knew 
that  plaintiff  was  at  the  circus,  and  would  return  after  it 
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was  over.  Add  to  this  the  fact  that  plaintiffs  house  was 
but  five  and  one-half  blocks  from  defendant's  office^  and  that 
a  street  car  line  passed  both  doors,  we  think  there  was 
enough  in  the  record  to  show  defendant's  negligence.  In 
other  words,  these  facts  are  not  alone  sufficient  to  show,  as 
a  matter  of  law,  that  care  and  diligence,  upon  the  part  of  the 
defendant,  which  is  required.  As  supporting  these  con- 
clusions, see  Cowan  v.  Telegraph  Co.,  122  Iowa,  379 ;  Brom- 
herg  v.  Laundry  Co.,  134  Iowa,  38;  Sherrill  v.  Telegraph 
Co.,  116  N.  C.  655  (21  S.  E.  429) ;  Cogdell  v.  Telegraph 
Co.,  135  N.  C.  431  (47  S.  E.  490) ;  McPeek  v.  Telegraph 
Co.,  107  Iowa,  356.  The  McPeek  case  is  closely  in  point 
on  this  proposition. 

IV.  Lastly,  it  is  said  that  the  verdict  is  excessive.  It 
was  for  $1,000.  There  is  no  absolute  or  mathematical  rule 
whereby  to  estimate  damages  in  such  cases  as  this.  The 
4.  ExcEssivB  amount  to  be  awarded  lies  largely  in  the  sound 
ikAMAGBs.  discretion  of  the  jury.  Of  course,  no  unjust 
or  unreasonable  verdict  should  be  permitted  to  stand,  nor 
will  it  be,  when  it  appears  to  have  been  the  result  of  passion 
or  prejudice.  We  cannot  say  that  the  verdict  in  this  case 
is  so  unreasonable  that  it  should  be  set  aside  or  materially 
reduced.  Verdicts  for  larger  sums  have  been  sustained  in 
many  courts.  See  the  following  cases:  W.  17.  Co.  v. 
Evans,  5  Tex.  Civ.  App.  55  (23  S.  W.  998) ;  W.  U.  Co.  v. 
Zane,  6  Tex.  Civ.  App.  585  (25  S.  W.  722) ;  W.  U.  Co.  v. 
Houghton,  Tex.  Civ.  App.  (26  S.  W.  448) ;  W.  U.  Co.  v. 
Finer,  9  Tex.  Civ.  App.  152  (29  S.  W.  66).  In  no  case  to 
which  our  attention  has  been  called  has  a  verdict  for  this 
amount  been  set  aside  as  unreasonable  or  unjust. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  it  is,  affirmed. 
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Emebt  D.  Baeto,  Appellant,  v.  Nancy  J.  Habbison,  Ad- 
ministratrix of  the  Estate  of  Moses  Babto,  and  C.  W. 
MuBFiEU),  Appellees. 

Parties:    aoministrators.    Where  two  parties  are  asserting  conflicting 

1  claims  to  property  in  the  possession  of  a  third  person,  indifferent 
as  to  which  it  belongs  though  admitting  the  claim  of  one,  such 
third  person  is  a  proper  party  to  a  determination  of  the  ownership : 
and  it  is  immaterial  that  one  of  the  contesting  parties  is  an  admin- 
istrator claiming  the  property  for  the  estate. 

Recovery  of  property:    sioht  of  action.    Where  an  heir  and  the 

2  administrator  are  claiming  a  fund  in  the  possession  of  a  third  per- 
son, adversely  to  each  other,  the  heir  may  bring  an  action  directly 
against  the  third  person  therefor;  and  he  is  not  required  to  wait 
until  it  is  paid  to  the  administrator  and  then  present  his  claim  in 
probate  against  the  estate. 

Estates  of.  decedents:    discovery  of  assets:    procedure  to  recover 

3  SAME.  The  proceeding  authorized  by  Code,  section  3315,  relating 
to  the  recovery  of  estate  property  by  an  executor  or  administrator 
is  inquisitorial  in  its  nature,  and  the  court  or  judge  is  not  to  try 
any  issue  of  fact  as  to  the  wrongful  possession  of  the  property, 
but  only  to  determine  whether  there  is  such  an  issue;  and  if 
no  such  issue  is  developed  the  prc^erty  should  be  ordered  turned 
over  to  the  administrator,  otherwise  the  executor  or  admin- 
istrator must  adjudicate  the  question  by  ordinary  procedure. 

Same:    adjudication:    waiver.    An  order  discharging  one  supposed 

4  to  have  estate  property  in  his  possession  is  not  a  bar  to  a  subsequent 
action  against  him  by  an  executor  or  administrator  therefor; 
but  an  order  against  him  for  the  delivery  of  the  property  is  of 
a  different  nature,  is  appealable,  and  as  between  the  executor  and 
administrator  and  such  person  is  a  fmal  adjudication  unless  ap- 
pealed from;  however  a  dismissal  of  an  appeal  by  stipulation  is 
a  waiver  of  any  right  to  rely  on  the  order  of  the  probate  court 
in  another  proceeding. 

Evidence:    transactions  with  one  since  DECEASEa    The  statute  pro- 

5  hibiting  a  party  from  testifying  to  a  transaction  with  one  since 
deceased  does  not  exclude  evidence  of  a  transaction  in  which  the 
party  testifying  as  a  witness  took  no  part ;  and  where  such  evidence 
has  been  erroneously  excluded  the  error  is  not  waived  by  failing' 
to  examine  further  along  the  same  line. 
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Appeal  from  Jones  District  Court, —  Hon,  W.  N.  Tkbich- 

LEs,  Judge. 

Satukday,  May  9,  1908. 

The  estate  of  Moses  Barto  was  settled  and  the  admin- 
istrator discharged.  Some  time  thereafter  Nancgr  J.  Har- 
rison, a  daughter  by  his  first  wife,  ascertained  that"  prior  to 
his  death  he  had  deposited  $4,850,  with  the  def^idant  C. 
W.  Mur field,  August  3,  1904,  and  that  this  had  not  been 
administered,  procured  the  order  closing  the  estate  to  be 
set  aside  and  herself  appointed  administratrix  de  bonis  noti. 
Prior  to  this,  but  subsequent  to  the  death  of  the  intestate, 
Murfield  had  paid  Emery  Barto,  a  son  of  deceased's  second 
wife,  $1,850  of  the  money,  and  this  action  was  begun  by 
him  May  21,  1906,  to  recover  the  balance,  on  the  theory  that 
the  money  had  been  deposited  by  his  father  with  Murfield 
as  trustee  for  himself.  The  deceased  also  left  surviving 
him  Mrs.  Kohl,  a  daughter  by  his  third  wife,  and  his  fourth 
wife  as  widow.  On  the  same  day  Murfield  answered,  ad- 
mitting the  allegations  of  the  petition,  and  on  the  day  fol- 
lowing plaintiff  was  ordered  to  bring  in  the  administratrix 
and  the  heirs  as  parties  defendants.  Notice  of  this  order 
requiring  her  to  answer  in  September  following  was  served 
on  the  administratrix  May  23,  1906.  Thereafter,  and  on 
the  26th  day  of  March,  1907,  the  plaintiff  filed  an  amended 
and  substituted  petition,  alleging  that  the  sum  first  named 
had  been  delivered  to  Murfield  as  trustee  for  plaintiff,  and 
that  the  administratrix  had  procured  an  ex  parte  order  of 
court  under  section  3315  of  the  Code  commanding  Murfield 
to  pay  the  $3,000  retained  by  him  over  to  her  as  admin- 
istratrix, and  that  she  claimed  the  same  as  an  asset  of  the 
estate,  that  title  thereto  had  passed  to  plaintiff,  and  he  prayed 
the  court  to  adjudge  him  owner  of  the  fund  and  award  judg- 
ment therefor.  Murfield  in  an  amended  and  substituted 
answer  admitted  the  allegations  of  the  substituted  petition, 
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and  asked  the  court  to  protect  him  as  between  the  conflicting 
claims  of  the  other  parties.  The  administratrix  on  the  next 
day,  March  27,  1907,  moved  (1)  that  the  amended  and  sub- 
stituted petition  be  made  more  specific;  and  (2)  that  it  and 
all  the  allegations  relating  to  the  administratrix  be  stricken, 
for  that  the  only  claim  of  the  administratrix  to  the  fund  in 
Murfield's  hands  was  based  on  the  order  of  court  requiring 
him  to  turn  the  same  over,  and  such  order  was  an  adjudica- 
tion against  Murfield,  and  an  independent  action  could  not 
be  maintained  against  the  administratrix  as  such  for  money. 
The  first  ground  of  the  motion  was  sustained  and  the  second 
was  overruled,  whereupon  she  answered,  admitting  that 
money  to  the  amount  stated  had  been  left  with  Murfield, 
charged  that  the  latter  and  plaintiff  had  entered  into  a 
sdieme  to  defraud  the  estate  thereof,  and  that  such  was  the 
purpose  of  this  action,  pleaded  the  entry  of  the  orders  one  on 
June  7, 1906,  requiring  Murfield  to  pay  her  as  administratrix 
the  balance  in  his  hands,  and  the  other,  dated  June  23d  of 
the  same  year,  directing  plaintiff  also  to  pay  over  the  amount 
received  from  Murfield  as  former  adjudications,  and,  finally, 
averred  that  whether  plaintiff  was  entitled  to  the  fund  could 
not  be  maintained  in  this  action,  but  his  claim  could  only 
be  asserted  in  probate  court  after  the  money  had  been  turned 
over  to  her  by  Murfield.  For  reply  plaintiff  denied  the 
jurisdiction  of  the  court  to  enter  the  orders,  alleged  that  the 
court  had  ordered  the  administratrix  be  made  a  party  de- 
fendant, and  she  had  been  served  with  notice  before  pro- 
ceedings on  which  the  order  against  Murfield  was  based  had 
been  begun.  The  cause  came  on  for  trial  before  a  jury,  and, 
when  plaintiff  had  introduced  his  evidence  and  rested  a  ver- 
dict on  her  motion  was  directed  for  the  administratrix,  and 
judgment  entered  accordingly.  The  plaintiff  appeals. — 
Reversed. 

Hemley  £  Remley,  for  appellant. 
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Jamison  <6  Smyth  and  B.  H.  Miller,  for  administratrix. 

Ladd,  C.  J.-— 'The  deceased  left  the  $3,000  in  contro- 
versy in  the  hands  of  Murfield,  against  whom  this  action  was 
brought  bj  plaintiff  on  the  theory  that  it  was  put  there  for 
1.  Parties:  ad-      ^^'     Murficld  admitted  that  the  money  was 
ministrators.      ^    j^f^    ^^    averring    that    he    had    been 

ordered  to  pay  the  money  over  to  the  administratrix, 
prayed  that  he  be  protected  as  between  these  conflicting 
claims.  The  administratrix  was  brought  in  as  a  party 
defendant  on  the  order  of  the  court,  and  now  insists 
that  this  was  error,  for  that  the  case  was  not  one  ap- 
propriate for  «uch  an  order.  Counsel  for  appellant  have  dis- 
cussed the  doctrines  of  equitable  interpleader  (Hoyt  v.  Gouge, 
125  Iowa,  603)  apparently  without  noticing  that  interpleader 
was  allowed  in  certain  cases  at  the  common  law.  See  Bus- 
sell  V.  Pottsville  First  Pres.  Church,  65  Pa.  9 ;  23  Cyc.  2 ; 
and  that  the  rules  with  reference  thereto  have  been  greatly 
extended  by  statute.  The  order  evidently  was  entered  in 
pursuance  of  the  section  3462  of  the  Code,  which  provides 
that "  any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  the  complete  determination  or 
settlement  of  the  question  involved  in  the  action,  except  as 
otherwise  expressly  provided.**  The  administratrix  is  al- 
leged to  have  been  claiming  the  fund  as  an  asset  of  the  es- 
tate, and  therefore  was  a  necessary  party  to  the  complete  set- 
tlement of  the  question  involved  in  the  action ;  i.  e.,  the  own- 
ership of  the  fund.  If  it  belonged  to  the  estate,  plaintiff 
was  not  entitled  to  the  fund ;  and,  on  the  other  hand,  if  title 
was  in  plaintiff,  the  claim  of  the  administratrix  was  without 
foundation.  So  that  the  case,  as  presented  by  the  pleadings, 
is  one  in  which  two  persons  are  asserting  conflicting  claims 
to  property  in  the  possession  of  a  third  person  indifferent 
in  interest  as  to  which  shall  succeed,  though  admitting  the 
correctness  of  the  allegations  of  one  of  them.     Manifestly 
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the  party  in  possession  must  be  made  a  defendant,  and  to 
completely  settle  the  question  involved  —  i.  e.,  the  title  to 
the  property  —  both  claimants  thereto  are  necessary  parties. 
That  one  may  be  an  administratrix  or  some  other  officer  can 
make  no  diflference.  There  was  no  error  in  ordering  that, 
the  administratrix  be  made  a  party  defendant 

IL  It  is  urged,  however,  that  plaintiff  should  have 
allowed  Murfield  to  pay  the  fxmd  to  the  administratrix,  and 
then  have  presented  his.  claim  in  the  probate  court  A  suffi- 
2.  RKcovnrof  cicut  auswcr  to  this  is  that  he  was  assertintr 
right  of  action,  ^q  claim  for  allowauco  agamst  the  estate  of 
deceased.  The  petition  set  up  title  thereto  in  himself. 
The  fund  was  in  the  hands  of  a  third  person,  and, 
if  it  belonged  to  plaintiff,  we  know  of  no  reason  why  he 
should  wait  before  instituting  action  therefor  until  it  had 
passed  into  the  hands  of  another. 

III.  The  plaintiff,  however,  alleged  that  the  ad- 
ministratrix had  "  procured  an  ex  parte  order  under  section 
3315  of  the  Code  commanding  said  Murfield  to  turn  said 
.  „  fund  of  $3,000  over  to  her  as  administratrix,** 

^^^SiS"  ^^^  *^**  ^^®  claimed  the  right  to  the  fund 
'SVJ^^f""^  thereunder.  Whether  this  was  by  court  or 
**°**'  judge,  or  when  entered,  is  not  averred.     Nor 

is  the  nature  of  the  order  stated,  save  in  the  above  recital. 
What  was  meant  by  denominating  the  order  ex  parte  is  un- 
certain. The  appellant  insists  that  this  amoimted  to  plead- 
ing an  adjudication  as  between  Murfield  and  the  administra- 
trix, and,  if  so,  that  the  latter  was  not  interested  in  the  con- 
troversy between  Murfield  and  plaintiff,  and  therefore  the 
latter  could  not  be  prejudiced  by  the  dismissal  of  the  case 
as  against  the  administratrix.  The  section  of  the  Code  un- 
der which  the  alleged  order  was  made  provides  that  "the 
court  or  judge  may  require  any  person  suspected  of  having 
taken  wrongful  possession  of  any  of  the  effects  of  the  de- 
ceased, or  of  having  had  such  effects  under  his  control,  to 
appear  and  submit  to  an  examination  under  oath  toudiing 
Vau  138  lA.— 27 
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such  matters,  and,  if  on  such  examination  it  appears  that  he 
has  the  wrongful  possession  of  any  such  property,  the  court 
or  judge  may  order  the  delivery  thereof  to  the  executor  or 
administrator."  The  section  following  specifies  that,  upon 
failure  to  deliver  property  as  required,  the  delinquent  may  be 
confined  in  jail  until  he  does.  The  proceeding  authorized  is 
inquisitorial  in  its  nature,  and  designed  especially  as  an 
economical  and  efficient  mode  of  discovering  property  of  the 
estate.  The  parties  are  not  to  be  heard  as  on  a  trial  The 
person  cited  to  appear  only  may  be  examined.  The  dourt  or 
judge  is  not  to  try  any  issue  of  fact  as  to  whether  such  per- 
son cited  to  appear  is  in  the  wrongful  possession  of  prop- 
erty of  the  estate,  but  only  to  determine  whether  there  is 
such  an  issue,  and,  if  there  is  not  and  the  title  is  conceded 
to  be  in  the  estate,  the  order  should  be  entered.  Richman 
V.  Stcmion,  32  Iowa,  134;  Smyth  v.  Smyth,  24  Iowa,  491. 
But  if  it  develops  in  the  examination  that  the  title  to  the 
property  is  in  dispute,  or  that  there  is  some  controversy  as 
to  whether  the  estate  is  entitled  thereto,  then  the  ad- 
ministrator or  executor  must  be  relegated  to  procedure 
usually  resorted  to  in  order  to  adjudicate  such  issues.  Other- 
wise the  person  cited  would  be  deprived  of  due  process  of 
law  in  being  compelled  to  submit  his  claim  to  a  judge  without 
trial  or  the  intervention  of  a  jury.  Howard  v.  Fry,  42 
Ohio  St.  556. 

And  so  this  court  has  held  that  an  order  discharging 
the  person  suspected  of  having  property  of  the  estate  cannot 
be  pleaded  in  bar  to  a  subsequent  action  by  the  administrator 
4.  SAM«:adjudi.  agaiust  him  {Ivers  n.  Ivers,  61  Iowa,  721), 
cation:  waiver.  ^^^  necessarfly,  for  the  reason,  that  the  order 
does  not  determine  that  he  was  owner  thereof,  but  merely 
that  he  has  asserted  an  issuable  claim  of  some  kind  thereto 
requiring  a  trial  for  its  adjudication.  But  the  order  re- 
quiring the  delivery  of  property  to  the  administrator  stands 
on  a  somewhat  different  footing,  for  in  entering  the  same  the 
court  affirmatively  finds  that  the  person  in  possession  has  no 
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claim  whatever  thereto,  and  that  is  the  precise  issue  to  be 
determined.  It  is  appropriate  matter  for  its  decision  and 
the  order  entered  is  appealable.  In  re  Pyle's  Estate,  82 
Iowa,  144 ;  In  re  Behrens*  Estate,  104  Iowa,  29.  And  there 
is  no  reason  for  not  treating  it  as  an  adjudication  of  the  is- 
sue submitted;  that  is,  whether  as  between  the  person  in 
possession  and  the  administratrix  there  was  any  real  contro- 
versy concerning  the  right  to  or  title  in  the  property.  In 
other  words,  the  order  ordinarily  in  what  is  authorized  to  be 
decided,  like  all  similar  orders  in  sunm^iary  proceedings,  is 
final,  and,  if  not  appealed  from,  conclusive. 

But,  even  if  this  were  conceded,  all  advantage  to  be 
derived  from  the  order  has  been  definitely  waived.  Accord- 
ing to  the  arguments  before  us,  the  plaintiff  was  ordered  to 
turn  over  to  the  administratrix  the  $1,850  which  he  had 
received  from  Murfield  or  the  fund  left  with  him  by  the 
deceased,  and  Murfield  was  ordered  to  so  turn  over  the  re- 
mainder of  the  same  then  in  his  hands  notwithstanding 
the  pendency  of  this  suit  to  which  all  were  parties,  and  in 
which  the  title  to  the  fund  was  directly  involved.  Appeals, 
however,  were  taken  from  these  orders,  and  our  attention 
is  directed  by  appellee  in  argument  to  the  stipulation  with 
reference  to  the  dismissal  thereof,  and,  in  response  thereto, 
appellant  has  set  out  the  copy  of  the  same.  No  question  is 
made  but  that  it  is  such,  and,  having  been  relied  on  by  both 
parties  we  properly  may  treat  it  as  such  in  the  case. 

Fallowing  the  several  titles  of  the  proceedings  in  which 
the  orders  were  entered,  and  lastly  the  title  of  this  case,  the 
stipulation  provides  "that  plaintiff  agrees  to  dismiss  the 
appeals  from  the  orders,  and  said  Nancy  J.  Harrison,  ad- 
ministratrix, agrees  that  she  will  waive  the  orders  of  the 
court  granted  against  said  Murfield  and  Barto,  and  that  the 
funds  ordered  to  be  turned  over  to  this  administratrix  may 
remain  in  the  hands  of  said  Murfield  and  Barto  until  it  is 
finally  adjudicated  in  the  said  last  case  as  to  who  is  en- 
titled to.tbe^ame.  ^Dated  this  2Qth  day  of  May,  1907.'' 
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Having  waived  the  orders  and  thereby  secured  the  dismissal 
of  the  appeals  therefrom,  and  having  agreed  that  the  fund 
may  remain  as  it  is,  and  that  the  right  thereto  shall  be  finally 
adjudicated  in  this  case,  the  appellee  is  not  in  a  situation 
now  to  insist  upon  the  orders  being  treated  as  adjudications, 
or  because  thereof,  upon  her  want  of  interest  in  the  contro- 
versy. Should  the  judgment  in  this  case  be  affirmed,  it 
is  plain  enough  that  this  would  finally  adjudicate,  as  be- 
tween plaintiff  and  the  administratrix,  that  the  title  was  in 
the  latter,  and  inasmuch  as  Murfield  was  a  party  to  the 
action,  though  no  verdict  was  returned  or  judgment  entCTcd 
against  him,  we  see  no  reason  why,  as  he  had  invoked  the 
protection  of  the  court  as  between  the  conflicting  claims,  he 
might  not  plead  the  adjudication  against  plaintiff.  In  view 
of  the  entire  record,  we  have  reached  the  conclusion  that 
the  clause  is  one  for  reversal,  and  this  is  the  main  question 
for  determination,  as  the  error  in  the  exclusion  of  evidence 
offered  is  too  apparent  for  extended  discussion. 

IV.     Plaintiff  testified  as  a  witness  that  he  went  with 

his  father  to  the  house  of  Murfield  on  August  5,  1904,  for 

the  purpose  of  listening  to  and  witnessing  a  conversation 

.  „  between  the  latter  and  his  father  in  which  he 

6.  Evidsncb: 

^,?«»S*j^«      was  concerned  and  interested;  that  he  heard 

witn  one  since  ' 

deceased.  g^^j^  conversation,  and  took  no  part  therein. 
Thereupon  the  defendants  objected  to  the  competency  of  the 
witness  under  section  4604  of  the  Code,  as  it  appeared  that 
he  went  for  the  purpose  of  witnessing  the  conversation  which 
related  to  the  rights  and  interests  of  the  witness.  The  court 
sustained  the  objection.  The  ruling  was  erroneous.  The 
statute  prohibited  plaintiff  from  being  "  examined  as  a  wit- 
ness in  regard  to  any  personal  transaction  or  communica- 
tion between  such  witness  and  a  person  at  the  commence- 
ment of  such  examination  deceased."  This  did  not  exclude 
testimony  of  a  transaction  or  commimication  between  de- 
ceased and  other  persons  in  which  the  witness  was  not  a 
participant.     That  he  was  a  party  to  the  action  or  interested 
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therein  does  not  disqualify  him  as  a  witness.  The  statute  can- 
not be  extended  so  as  to  exclude  all  evidence  of  such  transac- 
tions or  communications.  Campbell  v.  Collins,  133  Iowa, 
152 ;  Mallow  v.  Walker,  115  Iowa,  238 ;  Erusha  v.  Tomash, 
98  Iowa,  510;  Johnson  v.  Johnson,  52  Iowa,  586;  Powers 
V.  Crandall,  136  Iowa,  659 ;  Drefahl  v.  Babe,  132  Iowa,  563, 
This  ruling  warranted  plaintiff  in  not  inquiring  farther  con- 
cerning the  conversation  between  deceased  and  Murfield,  and, 
if  he  did,  this  would  not  waive  the  error  in  that  ruling, 
inasmuch  as  the  evidence  sought  was  not  elicited.  As  other 
evidence  will  be  received  on  another  trial;  it  is  unnecessary 
to  determine  whether  that  introduced  was  suflScient  to  carry 
the  issues  to  the  jury. —  Reversed. 


JjWA  L  Edwakds,  Appellee,  v.  City  of  Cedab  Rapids,        f{J|  ^ 

Appellant. 

Municipal  Corporations:    defecitvb  sidewalks:    eviicnce.    The  con- 

1  dition  of  the  stringers  of  a  sidewalk  a  year  after  an  accident,  alleged 
to  have  resulted  from  a  defective  condition  thereof,  is  inadmissible. 

Same:    PREjuDiaAL  remakk  of  comtr.    In  an  action  for  a  personal 

2  injury  a  remark  of  the  court  on  objection  to  the  character  of  the 
examination  of  a  physician,  "  that  he  thought  the  witness  had  given 
a  fair  and  unbiased  statement  of  the  condition  he  found  the  patient 
in/'  is  held  prejudicial 

Same:    evidence.    On  an  issue  as  to  whether  a  city  light  was  burning 

3  at  the  time  and  near  the  place  of  a  sidewalk  accident,  the  city's 
electrical  engineer  should  be  permitted  to  testify  from  a  record  made 
by  him  at  the  time  as  to  when  the  light  went  off  and  on;  and  the 
record  itself  is  also  admissible  on  that  question. 

Same.    A  memoranda  made  by  one  whose  duty  it  was  to  keep  such  a 

4  record  is  admissible  in  proof  of  the  facts  therein  recited,  when  the 
proper  foimdation  is  laid  for  its  introduction. 

Defective  sidewalks:    notice:    instructions.    To  justify  a  recovery 

5  against  a  city  for  an  injury  resulting  from  a  defective  walk,  it  is 
necessary  to  show  that  the  city  knew  or  should  have  known  of  the 
defect  a  sufficient  length  of  time  to  have  repaired  the  same  prior, 
to  the  accident 
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Same:    instructions  as  to  defects.    Where  the  peddon  alleges  only 

6  specific  defects  in  a  sidewalk  the  court  in  its  instructions  should 
call  attention  to  the  same  and  state  the  law  with  respect  thereto; 
a  general  reference  to  the  defective  and  unsafe  condition  of  the 
walk  which  permits  recovery  for  an  injury  independent  of  specific 
defects  alleged  is  erroneous. 

Notice  of  defects:    Notice  to  a  city  official  of  a  defective  condition 

7  of  a  sidewalk,  who  is  charged  with  no  duty  to  repair  the  same, 
is  not  binding  upon  the  city. 


Appeal  from  Linn  District  Court. —  How.  B.  H.  MnjrigR, 

Judge. 

Satukdat,  May  9,  1908. 

Action  at  law  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  on  a  sidewalk  upon  a  bridge  in 
defendant  city.  Trial  to  a  juiy,  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. —  Reversed. 

James  W.  Oood  and  H.  E.  Spangler,  for  appellant. 

Crissm^n  &  Sargent  and  C.  E.  Wheeler,  for  appellee. 

DkbmeB)  J. —  The  negligence  charged  in  the  petitioir 
is  as  follows :     "  That  during  the  month  of  September,  1905, 
and  for  a  long  time  previous  thereto,  said  defaidant  city 
1.  Municipal       had  negligently  allowed  to  exist  a  dangerous 
defwtiveside-  placc  iu  said  sidcwalk;  said  dangerous  place 
dence.  being  about  the  middle  of  said  bridge,  and 

consisting  of  a  loosened  plank  in  the  said  walk,  which  said 
plank  had  become  loosened  at  one  end  and  raised  above  the 
level  of  the  said  sidewalk,  and  the  said  city  negligently  per- 
mitting the  said  loosened  plank  to  remain  in  that  condition 
and  out  of  repair.  That  said  dangerous  and  defective  con- 
dition of  said  sidewalk  had  been  of  such  long  continuance 
prior  to  the  date  upon  which  plaintiff  received  her  injuries 
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that  said  defendant  and  its  officers  and  agents  charged  with 
the  construction  and  maintenance  of  said  sidewalk  knew^  or 
should  have  known,  prior  to  the  date  upon  which  plaintiff 
received  her  injuries,  the  defective,  unsafe,  and  dangerous 
condition  of  said  sidewalk.  That  the  sidewalk  and  bridge 
were  insufficiently  lighted.'^  Plaintiff  introduced  testimony 
to  sustain  these  allegations,  and,  over  defendant's  objections, 
was  permitted  to  show  the  condition  of  the  stringers  under^ 
neath  the  walk  something  over  a  year  after  she  (plaintiff) 
received  the  injuries  of  which  she  complains.  In  this  there 
was  manifest  error.  ParJchill  v.  Town  of  Brighton,  61  Iowa, 
103;  Hoyt  v.  City,  76  Iowa,  430. 

II.  During  the  cross-examination  of  the  physician 
who  attended  plaintiff  after  she  had  received  her  injuries, 
and  in  response  to  an  objection  made  by  plaintiff's  attorney 
8.  Sams:  preju-  as  to  the  character  of  the  cross-examination, 
o?courtT'  the  trial  court  remarked :  "  I  think  the  doc- 
tor has  given  a  very  fair  and  unbiased  statement  of  the 
condition  he  found  this  patient  in."  This  remark  was 
manifestly  erroneous  and  plainly  prejudicial.  State  v. 
StoweR,  60  Iowa,  536;  State  v.  Philpot,  97  Iowa,  367. 

A  witness  was  produced  to  show  that  a  large  arc  light 
was  burning  upon  the  bridge  in  question  at  the  time  plain- 
tiff received  her  injuries.  For  some  reason  the  court  ex- 
8  SAMB-evi-  eluded  this  testimony,  upon  plaintiff's  mo- 
dence.  ^^^^      jj^    ^|jjg    ^herc   was    error.     The   wit- 

ness was  the  engineer  at  the  electric  light  station,  and 
he  testified  from  a  record  kept  by  him  which  was  made 
at  the  time,  showing  when  the  light  went  on  and  off. 
The  memorandum  was  itself  offered  in  evidence,  and 
should  have  been  received.  State  v.  Brady,  100  Iowa,  191. 
Had  the  witness'  oral  testimony  been  permitted  to  stand, 
this  ruling  would  doubtless  have  been  without  prejudice; 
but,  with  that  stricken  out,  the  ruling  was  clearly  prejudicial. 

Another  witness,  who  made  a  memorandum  as  to  the 
burning  of  the  light  on  the  night  in  question,  and  whose 
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duty  it  was  to  make  and  keep  such  record,  testified  that  the 
memorandum  was  correct  This  memorandum 
was  offered  in  evidence,  hut  upon  ohjection  of 
plaintiff  it  was  rejected ;  the  court  remarking:  "  I  think  the 
rule  for  examining  a  memorandum  to  refresh  the  memory  is 
that  if,  with  the  aid  of  the  memorandum,  he  has  a  distinct 
recollection,  it  is  competent;  hut  if  he  has  not,  hut  simply 
swears  to  the  memorandum,  then  the  evidence  is  incompe- 
tent." For  the  reasons  already  stated,  this  was  erroneous. 
Moreover,  this  memorandum  was  made  hy  one  of  defendant's 
officers  pursuant  to  his  official  duty,  and  as  such  the  writing 
was  admissible.  2  Elliott  on  Evidence,  section  1272 ;  Lorig 
V.  City,  99  Iowa,  479.  For  the  same  reason  a  memorandum 
showing  that  the  walk  had  been  repaired  but  a  week  before 
the  accident  should  have  been  received. 

III.  In  the  instruction  given  by  the  court  the  jury  was 
directed  to  return  a  verdict  for  plaintiff  in  the  event  it 
was  shown  that  the  walk  was  defective,  and  that  defaid- 
6.  DwECTivB  SIDE  Eut  kucw,  or  should  have  known,  of  its  con- 

WALKs:  notice:  '  ' 

instructions,  dition,  uo  matter  how  long  before  the  accident 
it  acquired  such  knowledge.  This  is  not  the  rule.  It 
must  appear  that  defendant  knew,  or  should  have  known, 
of  the  defect  a  sufficient  length  of  time  before  the  injury 
was  received  as  in  the  exercise  of  ordinary  and  reasonable 
care  it  might  have  repaired  the  same  before  the  accident 
Neville  v.  Railroad,  79  Iowa,  237. 

The  court  in  its  instructions  referred  generally  to  the 
defective  and  unsafe  walk,  but  did  not  refer  specifically  to 
the  exact  defect  alleged  in  the  petition.  The  defendant 
«.  Same:  instnic-    askcd  a  proper  instruction  calling  attention  to 

fects.  these  specific  defects  and  stating  the  law  with 

reference  thereto.  This  instruction  was  refused,  and  in 
this  there  was  error.  Munger  v.  City,  83  Iowa,  563; 
Manuel  v.  Railroad,  56  Iowa,  655. 

The  thirteenth  instruction  reads  as  follows:  "And 
you  are  instructed  that  if  you  find  from  the  evidence  that 
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the  city  did  not  make  the  necessary  investigation  as  an  or»- 
dinarily  prudent  man  would  have  made,  and  through  such 
failure  to  so  investigate  and  inspect  such  sidewalk  there 
was  allowed  to  become  and  exist  a  defect  sufficient  to  have 
caused  the  plaintiff  the  injury  she  complained  of  at  that 
place,  and  that  she  did  by  reason  thereof  sustain  the  in- 
jury complained  of,  without  negligence  on  her  part,  then 
your  verdict  should  be  for  the  plaintiff  in  such  sum  as  you 
find  she  has  sustained  as  established  by  the  evidence."  It 
will  be  observed  that  the  jury  was  justified  under  this  in- 
struction in  returning  a  verdict  for  plaintiff  if  there  was 
a  defect  (not  confining  it  to  the  one  alleged  in  the  petition) 
sufficient  to  have  caused  the  injury  she  complained  of  at 
that  place,  and  this  without  reference  to  the  nature  of  the 
defect,  save  that  it  was  sufficient  to  have  caused  the  injury 
complained  of;  that  is  to  say,  if  there  was  any  defect  suffi- 
cient to  have  caused  the  injury,  and  injury  was  sustained 
by  reason  thereof,  plaintiff,  if  free  from  contributory  negli- 
gence, was  entitled  to  recover.  This  instruction  was  erro- 
neous.    Mimuel  V.  Railroad,  supra. 

In  another  of  its  instructions  the  trial  court  said  that 

that  notice  to  any  of  defendant's  officers  or  street  commis- 

7.  NoTicBof         sioner  would  be  notice  to  the  city.     This  was 

DirBCTs.  clearly  erroneous.     Cook  v.  City  of  Anamosa, 

66  Iowa,  427. 

The  fourth  instruction  is  manifestly  contradictory  and 
confusing.  It  reads  in  this  wise :  "  Evidence  has  been  in- 
troduced tending  to  show  the  condition  of  the  said  sidewalk 
where  the  accident  is  alleged  to  have  occurred  prior  to  the 
time  of  the  alleged  accident,  and  at  other  places  in  the  said 
sidewalk  other  than  where  the  plaintiff  claims  she  was  in- 
jured. This  should  not  be  considered  by  you  as  in  any 
manner  determining  that  at  the  particular  place  of  the 
injury  the  defendant  was  negligent.  Such  evidence  is  ad- 
mitted solely  to  aid  you  in  reaching  a  conclusion  as  to 
whether  or  not  the  defendant,  through  its  officers  and  em- 
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ployfe,  could,  prior  to  the  time  of  the  allied  injury  to 
plaintiff,  in  the  exercise  of  ordinary  care,  have  learned  of 
the  condition  of  said  sidewalk  at  the  place  where  the  plain- 
tiff claims  she  was  injured,  and,  if  unsafe  or  dangerous,  to 
have  caused  the  same  to  be  repaired."  The  thought  of  the 
court  is,  perhaps,  clear  enough  to  a  lawyer,  but  was  likely  to 
be  misunderstood  by  a  layman.  It  may  not  have  been 
prejudicial  to  the  defendant,  and  we  refer  to  it  now  in  view 
of  a  new  trial,  that  it  may  not  be  repeated. 

Some  other  matters  are  complained  of,  but  they  are 
either  involved  in  what  has  already  been  said,  or  will  not 
arise  upon  a  retrial.     Hence  we  do  not  consider  them. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


Thomas  Quinn,  Appellant,  v.  Labs  Baagb  ajstd  Joseph 

Heibeb. 

Higfawasrs:    establishment:    kecord   of  proceeding:    presumptions. 

1  The  fact  that  the  records  of  the  county  auditor  do  not  show  his 
certification  to  the  township,  clerk  of  an  order  of  the  supervisors 
directing  the  opening  of  a  highway,  or  the  clerk's  direction  to  the 
road  supervisor,  does  not  affect  the  validity  of  the  highway;  since 
the  same  are  not  required  by  statute  to  be  made  a  matter  of  record : 
and  even  if  essential  to  the  public  right  it  will  be  presumed  that 
such  officials  performed  their  duty,  especially  after  the  lapse  of 
many  years. 

Obstruction  of  highwasrs:    A  public  highway  in  its  length  and  breadth 

2  belongs  to  the  public,  and  a  fence  constructed  near  the  center  and 
extending  along  the  highway  is  an  obstruction. 

Width  of  highwasrs:    The  width  of  a  highway  need  not  be  recited  in 

3  the  proceedings  establishing  it,  as  the  same  is  determined  by  statute 
unless  otherwise  fixed  by  the  supervisors. 

Location  of  highway:    description.    A  proposed  highway  designated 

4  as  commencing  at  a  certain  section  comer  and  running  thence  west 
on  said  line  a  certain  distance  is  sufficiently  located,  the  line  de- 
scribed being  intended  as  the  center  of  the  highway. 
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JRight  of  public  to  highway.    The  mere  fact  that  a  highway  fence 

5  was  changed  by  only  one  of  the  adjacent  owners  after  the  loca- 
tion of  the  road  between  them,  will  not  prevent  the  public  from 
asserting  its  right  to  that  portion  of  the  highway  occupied  by 
the  other  owner,  whenever  the  public  convenience  so  requires. 

Donation  of  land  for  highway:    statute  of  frauds.    Where  there  has 

6  been  a  donation  of  land  for  highway  purposes  which  amounts  simply 
to  a  waiver  of  the  right  to  damages,  there  can  be  no  application 
of  the  statute  of  frauds. 

HighwajTS:    umitatigns:    abandonment:    estoppeu    In    the    estab- 

7  lishment  of  highways  the  municipality  exercises  governmental  func- 
tions, so  that  the  statute  of  limitations  does  not  run  against  it 
with  respect  to  encroachments  thereon;  but  where  a  highway  has 
been  totally  abandoned  for  more  than  ten  years  and  there  have 
been  existing  adverse  private  rights  for  a  like  period  the  doctrine 
of  estoppel  has  been  applied:  however  the  mere  fact  that  a  high- 
way fence  has  not  been  upon  the  true  line,  and  the  adjoining  owner 
has  enclosed  and  used  a  portion  of  the  same,  will  not  estop  the 
public  from  asserting  its  right  to  the  full  width  whenever  required 
for  travel 

Highway  boundaries:    acquiescence.    The  doctrine  of  acquiescence 

8  is  founded  upon  an  agreement  fixing  a  boundary  by  long  recogni- 
tion and  maintenance  of  a  certain  defined  line,  and  therefore  it  has 
no  application  to  the  location  of  a  boundary  between  a  public 
highway  and  an  adjoining  owner,  for  no  one  representing  the 
public  is  authorized  to  agree  for  it  on  any  particular  location. 

Same:    obstructions.    The  occupation  of  a  portion  of  a  highway  by 

9  an  individual  is  a  mere  obstruction  for  which  no  lapse  of  time 
will  enable  him  to  acquire  a  right  therein;  and  no  acquiescence  on 
the  part  of  any  official  will  deprive  the  public  of  its  right  to  use  the 
whole  highway. 

Same:    estoppel.    Where  there  has  been  no  definite  location  of  high- 

10  way  boundaries  the  public  is  not  estopped  or  bound  by  the  act 
of  an  abutting  owner,  in  maintaining  a  fence  within  the  limits  of 
the  strip  established  as  a  highway,  however  long  continued. 

Same.    To  work  an  estoppel  against  the  public  the  occupancy  of  an 

11  individual  of  a  portion  of  a  highway  must  have  been  inconsistent 
with  the  rights  of  the  public,  and  for  such  length  of  time  that 
indicates  acquiescence  by  the  public  officials  in  a  permanent  appro- 
priation of  the  ground  for  other  purposes.  The  individual  use 
and  occupancy  in  the  instant  case  is  held  insufficient  to  work  an 
estoppel. 

Weaver,  C.  J.,,  dissenting. 
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Appeal  from  Monona  District   Court. —  Hon. 'Frank  R. 
Gaynok,  Judge. 

Monday^  DECBMSEOEt  16,  1907. 

Reheabing  Denibd,  Tuesday,  May  12,  1908. 

Action  to  enjoin  defendants,  who  are  road  supervisors 
and  township  trustees,  from  removing  a  certain  fence  claimed 
by  them  to  be  in  the  highway  but  alleged  by  plaintiff  to  be 
on  the  boundary  between  it  and  his  land.  Defendants 
prayed  that  plaintiff  be  restrained  from  interfering  with  the 
removal  of  the  fence.  The  petition  was  dismissed,  and  de- 
cree entered  for  defendants  as  prayed.  The  plaintiff  ap- 
peals.—  Affirmed. 

C.  R.  Metcdlf,  for  appellant. 

S.  D.  Crary,  for  appellees. 

Lai>d,  J. —  The  plaintiff  acquired  title  to  the  N.  W. 
54  of  section  16  in  township  85  N.  of  range  43  west  of  the 
fifth  P.  M.  in  November,  1900,  and  since  then  has  resided 
thereon.  The  fence  along  the  north  side  is  near  the  sec- 
tion line,  six  feet  south  of  it  at  the  east  end,  and  one  foot 
at  the  west  end,  and  is  substantially  where  it  or  fences  re- 
placed have  stood  for  thirty  or  thirty-five  years.  Prior  to 
1894  there  had  been  some  travel  along  the  north  line  of 
section  16  ever  since  it  had  been  fenced,  but  not  in  any 
beaten  track  nor  within  the  ordinary  boundary  of  a  high- 
way, as  the  section  to  the  north  was  not  fenced  and  the  main 
thoroughfare  extended  diagonally  across  the  southwest  quar- 
ter of  section  9  to  its  western  boundary  and  then  on  to  the 
north.  The  land  appears  not  to  have  been  cultivated,  and 
the  travel  was  not  such  as  to  mark  it  with  any  de- 
gree of  certainty  as  a  highway.     There  was  some  testi- 
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mony  to  the  contrary,  but  the  court  might  well  have 
found  as  stated.  The  evidence  is  such  that  we  are  not 
justified  in  interfering  with  its  conclusion*  The  parties 
stipulated :  "  That  the  highway  in  question,  to-wit,  the 
^change  in  the  Mapleton  &  Smithland  Road'  commencing 
at  the  southeast  comer  of  the  southwest  quarter  of  section 
9,  township  85,  range  43,  Monona  county,  Iowa,  running 
thence  west  on  said  section  line  160  rods,  and  thence  north 
on  the  west  section  line  of  said  section  9  to  intersect  with 
old  Mapleton  &  Smithland  Road,  vacating  and  changing 
that  part  of  the  said  Mapleton  &  Smithland  Road  running 
diagonally  through  said  section  9  from  northwest  to  south- 
east, was  duly  and  legally  established  by  the  board  of  super- 
visors of  Monona  county,  Iowa,  during  the  month  of  June, 
1894,  and  that  no  reference  as  to  the  width  of  the  said 
highwjiy  was  made  in  any  of  the  proceedings  to  establish 
the  said  highway,  and  that  the  records  in  said  proceedings 
to  establish  said  highway  show  that  the  lands  for  said  high- 
way purpose  was  donated  by  the  respective  landowners  on 
each  side  of  the  said  highway/'  It  was  also  stipulated  that 
the  records  of  the  coimty  auditor  did  not  show  that  the  plat 
and  field  notes  of  said  highway,  recorded  therein,  had  been 
certified  to  the  township  derk,  or  that  the  latter  had  directed 
the  road  supervisor  to  open  or  work  said  highway.  This 
agreement  of  the  parties  obviates  the  necessity  of  inquiring 
into  the  validity  of  the  proceedings,  and  the  points  argued 
may  now  be  disposed  of  in  the  order  presented. 

I.  Appellant  first  contends  that  the  road  supervisor, 
in  attempting  to  remove  the  fence,  was  a  trespasser,  in  that 
he  was  imauthorized  by  the  township  clerk.  The  Code  re- 
1.  Highways:  quircs  the  Order  of  the  board  of  supervisors 
recor<!*orpro.'  establishing  a  highway  to  be  spread  on  the 
sumptionk.  road  record  by  the  county  auditor,  and  also 
that  the  plat  and  field  notes  be  recorded  by  that  of- 
ficer. Sections  1503,  1504,  Code.  Thereupon  the  auditor 
"shall  certify  the  same  to  the  township  clerk,  and  the 
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supervisors  of  roads  shall  be  directed  by  him  to  have  the 
same  opened  and  worked/'  a  reasonable  time  being  given 
owners  to  fence  and  the  right  to  remove  growing  crops. 
It  will  be  noted  that  a  record  of  the  certification  to  the 
township  clerk  and  the  direction  of  the  latter  to  the  road 
supervisors  are  not  exacted  of  the  county  auditor,  and  for 
this  reason  the  stipulation  that  the  records  fail  to  show, 
either  of  these  does  not  prove  that  the  highway  has  not  been 
.opened  or  worked  by  the  road  supervisor  since  established 
by  the  board  of  supervisors,  and  the  presumption  must  be 
indulged  that  the  auditor  and  township  clerk  performed  their 
duties  in  the  respects  mentioned,  if  these  were  essentials 
precedent  to  the  use  of  the  road  by  the  public,  especially 
after  the  lapse  of  so  many  years.  Section  1560  of  the  Code 
expressly  authorizes  the  road  supervisors  to  remove  all  ob- 
structions in  the  road,  and,  if  the  fence  was  such,  def aidants 
had  the  right  to  remove  the  same. 

II.  There  is  no  merit  in  the  claim  that  the  fence,  if 
in  the  highway,  did  not  constitute  an  obstruction.  It  ex- 
tended for  a  distance  of  one  hundred  and  sixty  rods  near 
2,  OimucTioK     ^^  center  of  the  strip  set  apart  for  road  pur- 

o»  HIGHWAYS.  pQggg^  The  public  highway  from  side  to  side 
and  end  to  end  belongs  to  the  public.  Perry  v.  Castner,  124 
Iowa,  386 ;  Bae  v.  Miller,  99  Iowa,  650 ;  Slocutn  v.  By.,  57 
Iowa,  675.  And  obstructing  the  same  by  fences  is  de- 
noimced  by  the  Code  as  a  nuisance.     Section  5078,  Code. 

III.  The  width  of  the  highway  was  not  recited  in  the 
proceedings  for  its  establishment.  This  was  not  necessary. 
Section  921  of  the  Code  of  1873,  now  section  1483  of  the 
8.  Width  of         Codc,  provided  that  "  roads  hereafter  estab- 

HiGHWAYs.  lighed,  unless  otherwise  fixed  by  the  board 
shall  be  at  least  66  feet  wide.*'  See  Bigelow  v.  Bitter,  181 
Iowa,  218. 

Nor  is  there  any  ground  for  the  suggestion  that  its 
location  was  not  definitely  indicated  by  describing  it  as 
"oommenoiHg  at. the- S.  E.  oomer  of  theS.  W.  %  of.  Sea 
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9/'  and  *^  thence  west  on  said  line  160  rods/'  Manifestly 
4.  Location  ot       this  line  was  intended  as  the  center  of  the  high- 

hxghway:  de-  -.  .         .•       -i      •  «.    <• 

8cription.  way,  as  according  to  the  stipulation  of  facts 

"  lands  for  highway  purposes  were  donated  by  the  respec- 
tive landowners  on  each  side  of  the  highway."  The  line 
was  as  definitely  described  as  though  section  16  had  been 
mentioned,  and  nothing  in  the  record  indicates  a  purpose 
that  more  should  be  taken  for  road  purposes  from  section 
9  than  from  section  16.  It  may  be  that  the  traveled  way 
was  not  changed  materially  after  the  establishment  of  the 
road  by  the  board  of  supervisors,  but  we  have  discovered 
nothing  tending  to  show  a  purpose  on  the  part  of  the  board 
to  locate  the  strip  to  be  used  as  a  highway  other  than  as 
shown  by  the  record. 

The  mere  fact  that  the  fencing  was  not  dianged  save 
by  the  owner  of  the  S.  W.  j4  of  section  9  down  to  the 
north  line  of  the  highway  as  established  will  not  prevent  the 

6.  Right  o*  pub-    public  f rom  asserting  its  right  to  the  portion 
ucTo HIGH-     jjj^i^gg^  |jy  pkiutifE  whencvcr  increased  travel 

and  the  exigencies  of  the  public  so  require. 

IV.  The  statute  of  frauds  has  no  application,  for 
the  donation  by  the  owners  on  each  side  of  the  highway 
amounted  to  no  more  than  a  waiver  of  any  damages  either 
e.  DoKATiowo*     might    otherwise    have    claimed    because    of 

S^hw7y:         taking   the   land    for  the   public   use.     The 
fSSSs.^^   *      order  of  the  board  of  supervisors,  not  the  al- 
leged donation,  established  the  easement  for- the  benefit  of 
the  public. 

V.  Though  the  authorities  are  in  conflict  on  the  ques- 
tion, this  court  is  conmiitted  to  the  doctrine  that  in  es- 
tablishing and  maintaining  a  highway  a  municipality  ex- 

7.  HroHWAw:       ercises  governmental  functions,  and  for  this 
SS>^?"^*'   reason   the   statute   of  limitations   does   not 

run  against  it  with  respect  to  encroachment  therein.  City 
of  Waterloo  v.  Union  Milling  Co.,  72  Iowa,  437 ;  Taraldson 
V.  Town  of  Lime  Sptihgs,  92  lo^a,  187.    See  cases  col- 
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lected  in  note  to  Maire  v.  Kruse,  85  Wis,  302  (55  K  W. 
389,  26  L.  R.  A,  449) ;  Warvelle,  Ejectment,  section  466. 
On  this  ground  title  to  a  highway  cannot  be  acquired  hy 
adverse  possession,  but  where  an  easement  in  the  nature 
of  a  highway  has  been  totally  abandoned  for  more  than 
ten  years,  during  which  time  private  rights  have  been  ac- 
quired by  adverse  claim  thereto  for  a  like  period,  the  doc- 
trine of  estoppel  has  been  applied  against  the  public  in  the 
interest  of  justice  to  the  abutting  owner.  Thus  in  Davies 
V.  Huehner,  45  Iowa,  574,  the  court  said  that  "  where  the 
nonuser  has  continued  for  such  a  length  of  time,  and  private 
rights  of  such  character  have  been  acquired  by  long  con- 
tinued possession  and  consequent  transfer  of  lands  by  pur^ 
chase  and  sale,  justice  demands  the  public  should  be  es- 
topped from  asserting  the  right  to  open  the  highway.  The 
first  requisite  to  establish  such  estoppel  should  be  that  the 
adverse  possession  should  continue  for  ten  years  by  analogy 
to  the  statute  of  limitations.  Then  it  should  be  shown 
that  there  has  been  a  total  abandonment  of  the  road  for 
at  least  the  period  of  ten  years."  In  that  case  a  house 
had  been  erected  in  the  sixty  feet  set  apart  for  a  highway 
in  1846  by  an  adjoining  owner,  and  defendant  had  cul- 
tivated up  to  a  fence  which  he  had  maintained  for  over 
ten  years  on  the  section  line  in  the  center  of  this  strip. 
There  had  been  no  traveled  way  until  recently,  and  the 
court  held  the  public  estopped  from  claiming  any  right  in 
the  portion  inclosed.  In  Orr  v.  O'Brien,  77  Iowa,  253,  the 
highway  had  not  been  opened  or  used  for  over  twenty 
years  after  being  established,  and  had  been  adversely  oc- 
cupied for  more  than  ten  years,  and  the  doctrine  of  es- 
toppel was  again  applied  as  it  was  later  in  Smith  v.  OorreU, 
81  Iowa,  218,  and  Sherman  v.  Hastings,  81  Iowa,  372.  See, 
also,  Crismon  v.  Deck,  84  Iowa,  344. 

But  where  the  road  has  been  established  and  continually 
used,  the  mere  fact  that  the  fences  bordering  it  are  not  on 
the  true  line  and  the  portion  beyond  has  been  occupied 
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by  the  landowner  up  to  the  fence  and  not  made  use  of  by 
the  public  will  not  work  an  estoppel  against  the  public,  but 
the  entire  width  of  the  highway  may  be  appropriated  by 
the  public  whenever  required  for  the  purposes  of  traveL 
The  continued  use  of  the  highway  rebuts  any  suggestion  of 
abandonment,  and  the  fact  that  the  entire  width  has  not 
been  appropriated  to  such  use  indicates  no  more  than  that 
in  the  opinion  of  the  then  road  officers  all  is  not  immediately 
necessary  to  meet  the  demands  of  the  traveling  public.  There 
has  been  no  abandonment,  declared  in  Davies  v.  Hvsbner, 
essential  to  an  estoppel  in  such  a  case  —  merely  a  delay  in 
occupying  until  required.  Bigelow  v.  Bitter,  131  Iowa,  213. 
In  this  respect  the  rule  is  identical  with  that  in  relation 
to  the  acceptance  by  a  city  or  town  of  the  portion  of  a  plat 
set  apart  for  streets  and  alleys.  Burroughs  v.  City  of  Chero- 
Jcee,  134  Iowa,  429,  and  decisions  therein  cited. 

Manifestly  the  doctrine  of  acquiescence  can  have  no 
application  to  the  fixing  of  a  boundary  between  the  abutting 
owner  and  the  highway,  for  no  one  representing  the  pub- 
8.  Highway         lic  is  authorized  to  enter  into  an  agreement 

BOUNDAKIBS:  ^  .  .  .•11 

acquittceiice.  upou  or  to  acquicsco  in  any  particular  loca- 
tion. The  fee  to  the  streets  is  in  the  town  or  city,  but  al- 
ways in  trust  for  the  public.  The  municipality  can  neither 
sell  nor  convey  nor  authorize  their  use  for  private  uses.  It 
has  no  authority  with  reference  thereto  save  as  conferred 
by  the  statute.  Stanley  v.  City  of  Davenport,  54  Iowa,  463. 
The  same  doctrine  has  been  held  to  apply  to  highways  in 
the  country.  Dickinson  County  v.  Fouse,  112  Iowa,  21.  It 
was  there  noted  that  the  easement  does  not  vest  in  the  peo- 
ple of  the  county  but  the  public  generally,  and  that  while 
the  board  of  supervisors  may  establish,  maintain,  or  discon- 
tinue, and  township  officers  may  keep  in  repair,  yet  nothing 
goes  with  these  powers  not  expressed  or  implied  as  essential 
for  their  performance.  The  doctrine  of  acquiescence  is 
founded  on  the  presumption  of  an  agreement  fixing  the 
division  line  from  long  maintenance  of  a  fence  or  other 
Vol.  138  Ia.— 28 
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monument  marking  a  line  as  a  boundary  between  the  ad- 
joining owners,  and  this  is  of  such  strength  that,  after  the 
lapse  of  ten  years,  in  the  interest  of  peace  and  quiet,  they 
are  not  permitted  to  gainsay  the  agreement  thus  inferred. 
In  other  words,  having  adopted  a  line  as  a  boundary  be- 
tween them  by  unmistakable  acts,  they  are  not  permitted 
to  deny  the  agreement  to  be  implied  therefrom.  Miller  v. 
Mills  County,  111  Iowa,  654. 

As  an  official  of  the  county  or  township  is  not  authorized 
to  establish  the  line  other  than  in  its  true  location,  it  follows 
that  the  public  cannot  be  boimd  by  such  an  agreement,  if 
9.  sam»:  obstnic-   ™^^^>  ^^  ^7  acquicscencc  in  a  line  erroneously 
tions.  treated  as  correct,  no  matter  for  how  long  a 

time.  The  public  is  not  bound  to  take  possesion  of  the 
entire  highway  or  street,  but  may  use  such  portion  as  may 
be  necessary  for  the  public  convenience  and  appropriate  the 
remainder  whenever  needed.  The  authorities  are  in  har- 
mony vdth  these  views.  Driggs  v.  Phillips,  103  N.  T.  77 
(8  N.  E.  514) ;  Humphreys  v.  Woodstown,  48  N".  J.  Law, 
595  (7  Atl.  301);  Fox  v.  HaH,  11  Ohio,  414;  Childs  v. 
Nelson,  69  Wis.  125  (33  K  W.  587) ;  Reilly  v.  Racine,  51 
Wis.  526  (8  K  W.  417) ;  Sumner  v.  Peebles,  5  Wash.  471 
(32  Pac.  221,  1000) ;  Wehb  v.  Butler  Co.,  52  Kan.  375  (34 
Pac.  973) ;  Pillsbury  v.  Brown,  82  Me.  450  (19  AtL  858, 
9  L.  R  A.  94) ;  Walker  v.  Caywood,  31  N.  Y.  51 ;  BrooTcs 
V.  Biding,  46  Ind.  15 ;  Madison  v.  Mayers,  97  Wis.  399  (73 
K  W.  43,  40  L.  R.  A.  436,  65  Am.  St.  Eep.  127) ;  Com. 
V.  McNaugher,  131  Pa.  55  (18  Ad.  934) ;  Elliott,  Eoads  & 
Streets,  668.  As  said  in  the  first  of  the  above  cases,  "  the 
occupation  of  a  portion  of  the  highway  by  an  individual  is 
a  mere  obstruction  and  nuisance  for  which  no  lapse  of  time 
will  enable  him  to  prescribe,  and  no  acquiescence  on  the 
part  of  highway  officials  of  the  town  will  deprive  the  public 
of  the  right  to  use  the  whole  highway  or  in  any  degree 
lessen  the  duty  of  such  officials  to  remove  the  obstruction 
when  the  removal  is  necessary.'*     Encroachments  on  a  high- 
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way  continually  used  cannot  be  legalized  by  mere  lapses  of 
time.  The  limited  use  will  not  lessen  the  right  of  the  puV 
lie  to  use  the  entire  width  of  the  road  whenever  the  increased 
travel  and  exigencies  of  the  public  render  this  desirable. 
Perry  v.  Caainer,  124  Iowa,  386.  This  question  seems  to 
be  settled  by  the  recent  case  of  Bigelow  v.  Bitter,  supra, 
though  expressions  to  the  contrary  may  be  found  in  some 
other  cases.  In  Corey  v.  City  of  Ft.  Dodge,  118  Iowa,  742, 
acquiescence  for  many  years  in  a  particular  line  as 
the  true  boimdary  by  the  adjoining  properties  is  said  to  be 
a  circumstance  strongly  tending  to  show  its  location  to  be 
taken  as  conclusive  in  the  absence  of  other  controlling  cir- 
cumstances. This  is  sound  doctrine  when  applied  to  the 
owners  abutting  on  the  highway  as  appears  from  Brich  v. 
Flanders,  119  Iowa,  164,  and  Klinhefus  v.  Vanmeter,  122 
Iowa,  412.  That  is,  the  mere  fact  that  a  road  separates  the 
premises  of  conflicting  claimants  can  make  no  difference  in 
the  doctrine  of  acquiescence  as  between  them. 

Moreover  the  fact  that  a  fence  has  marked  the  sup- 
posed line  between  the  highway  and  the  abutting  owner  for 
many  years  is  evidence  entitled  to  more  or  less  weight,  de- 
10  Same-  pending  on  the  circumstances,  that  such  line 

estoppel.  ig  ^g  ^^g  boundary.     But  it  does  not  follow, 

as  said  in  the  Corey  case,  that  **  the  fact  that  one  of  the  ad- 
joining owners  is  the  city  or  general  public  can  make  no 
difference  with  the  reason  or  application  of  the  rule,''  and 
a  similar  statement  in  City  of  Eldora  v.  Edgington,  130 
Iowa,  151.  In  neither  of  these  was  the  statement  essential 
to  a  decision,  and  in  both  the  long  continuance  of  the  fence 
was  treated  as  merely  evidence  in  connection  with  other 
circumstances  in  fixing  upon  the  true  boundaiy  of  the  street. 
Our  conclusion  is  inconsistent,  however,  with  a  portion  of  the 
opinion  in  Axmear  v.  Bichards,  112  Iowa,  657,  and  in  so 
far  as  inconsistent  therewith  that  case  is  overruled,  though 
the  conclusion  therein  announced  may  be  sustained  on  other 
grounds.     In  none  of  the  three  cases  last  mentioned  were 
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the  authorities  examined  or  the  grounds  for  the  holding  con- 
sidered*  These  are  the  only  decisions  in  this  State  touch- 
ing the  subject^  and  we  have  found  none  elsewhere,  save 
when  controlled  by  statute,  as  in  Winslow  v.  Nay  son,  113 
Mass.  411,  or  where  the  statute  of  limitations  is  held  to  run 
against  the  State,  as  Gregory  v.  Knight,  50  Mich.  61  (14 
K  W.  700).  See  Chamberlain  v.  Ahrens,  55  Mich.  Ill 
(20  N.  W.  814).  On  the  contrary  the  rule  prevailed  in 
this  State,  prior  to  Axmear  v.  Richards,  supra,  determined 
in  December,  1900,  that  slight  variations  in  the  location  of 
fences  along  the  hi^way  could  not  be  taken  advantage  of 
by  the  State  or  the  abutting  owner.  Thus  the  evidence, 
as  stated  in  State  v.  Crow,  30  Iowa,  258,  "  tended  to  show 
the  use  of  the  highway  in  controversy  by  the  public  and  the 
acquiescence  therein  by  the  owners  of  the  land  for  more 
than  ten  years  prior  to  the  alleged  obstruction,"  and  the 
court  held  that,  as  the  highway  had  been  established  by  the 
board  of  supervisors,  defendant  would  not  be  guilty  if  he 
placed  his  fence  on  the  true  boundary,  even  though  this  were 
in  the  road  as  previously  used.  In  State  v.  Welpton,  34 
Iowa,  145,  a  highway  had  been  established  and  boundary 
fences  stood  for  twenty-five  years,  when  it  was  discovered 
that  the  fence  was  on  defendant's  land.  He  moved  it  over 
thirty  feet  to  the  true  line,  and  the  court  held  that  the  claim 
of  the  public  was  to  the  true  line,  and  that  the  doctrine  of 
Oruhe  v.  Wells,  34  Iowa,  148,  was  applicable,  saying  that 
the  use  was  not  adverse,  as  "  it  was  intended  to  conform  to 
the  line  prescribed  in  the  order  establishing  the  road,  and 
the  law  will  not  presume  a  grant  of  the  strip  between  the 
true  boundary  and  the  fence,"  adding  that  the  owner  was 
charged  with  knowledge  of  the  record  made  in  establishing 
the  highway  and  could  not  acquire  part  of  it  by  possession 
alone.  In  State  v.  Oould,  40  Iowa,  372,  there  was  a  similar 
controversy,  and  the  court,  after  deciding  that  where  a  road 
has  been  established  by  the  board  of  supervisors  neither  the 
question  of  dedication  nor  of  prescription  can  arise,  held 
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that  "  the  real  question  is,  where  is  the  second  correction 
line?  When  that  is  determined,  the  location  of  the  road 
is  determined,  as  well  as  whether  the  defendant's  fence  is 
within  or  without  its  limits."  And  further  on  it  is  said 
that  "  the  public  cannot  be  deprived  of,  nor  impeded  in  the 
right  to  the  use  of,  a  highway  because  of  the  mistake,  how- 
ever honestly  made,  of  one  who  places  an  obstruction  upon 
it."  See  Bolton  v.  McShane,  79  Iowa,  26;  Hempsted  v. 
Huffman,  84  Iowa,  398. 

The  public  has  a  mere  easement  subject  to  which  the 
land  is  held  by  the  owner,  and  if  the  facilities  are  ample 
for  use  by  the  public  for  the  time  no  one  feels  specially 
interested  in  seeing  that  the  lines  of  the  road  have  been 
partially  encroached  upon  by  the  adjoining  proprietor.  In- 
deed, the  motives  of  a  road  oflScer  who  should  require  the 
removal  of  a  fence,  slightly  encroaching  on  the  highway,  if 
ample  space  were  still  left  for  travelers,  would  be  likely  to 
be  questioned.  The  character  of  such  an  improvement  does 
not  indicate  a  purpose  to  appropriate  the  land  inclosed. 
None  of  the  traveled  portions  of  the  highway  included,  no 
right,  then  enjoyed  or  apparently  desired,  is  infringed.  The 
acts  are  not  inconsistent  with  the  purpose  of  merely  tem- 
porary occupancy  by  permission  or  suffrance.  Lane  v.  Ke'nr 
nedy,  13  Ohio  St  42.  In  Fox  v.  Hart,  11  Ohio,  414,  the 
public  had  been  deprived  of  a  part  of  the  original  road  for 
eighteen  years,  and  it  was  held  that  there  was  ^^  nothing  to 
authorize  the  presumption  that  any  portion  of  it  had  been 
abandoned  or  would  not  be  occupied  as  soon  as  the  public 
convenience  should  require.  ...  He  (abutting  owner) 
had  no  reason  to  suppose  that  such  portion  was  lost  by  his 
encroachment  or  the  right  to  it  in  anywise  impaired,  nor 
was  it  so  lost  or  impaired."  And  such  is  the  tenor  of  the 
decisions  generally.  On  reason  and  authority  then  we  reach 
the  conclusion  that,  where  there  has  been  no  practical  loca- 
tion of  boundaries  of  a  highway  as  surveyed,  the  public  is 
not  estopped  or  bound  by  acquiescence  in  the  maintenance 
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of  a  fence  by  the  abutting  landowner  within  the  limits  of 
a  strip  established  as  a  highway^  however  long  continued. 

VI.  Has  the  use  of  the  premises  by  plaintiff  and  his 
grantors  since  the  highway  was  established  been  such  as  to 
estop  the  public  from  claiming  that  portion  of  it  south  of  the 
fence?  None  of  the  buildings  were  erected 
within  about  a  rod  of  the  south  line  of  the 
highway,  and  the  planting  of  timber  trees  therein  was  not 
necessarily  inconsistent  with  the  easement  of  the  public 
Qtdnton  v.  Burton,  61  Iowa,  471.  Moreover,  for  all  that  ap- 
pears, the  buildings  may  have  been  located  according  to  the 
notions  of  the  owner  at  the  time  with  reference  to  the  highway 
as  in  fact  ordered  by  the  board  of  supervisors.  The  fee  to  the 
highway  remained  in  the  landowner,  and  there  is  no  evi- 
dence that  plaintiff's  grantor,  in  planting  the  fifteen  or 
twenty  timber  trees  which  were  there  when  plaintiff  acquired 
title  in  1900,  intended  to  assert  any  claim  to  the  ground  as 
against  the  public.  The  road  was  not  much  traveled,  and 
trees  therein  might  have  been  thought  not  to  interfere  with 
its  limited  use.  To  work  an  estoppel  against  the  public, 
the  occupancy  must  have  been  in  its  nature  inconsistent  with 
the  right  of  the  public  to  the  highway  and  for  such  a  length 
of  time  as  indicates  acquiescence  of  the  officers  in  the  per- 
manent appropriation  of  ^  the  ground  for  other  purposes. 
Bradley  v.  Appanoose  County,  106  Iowa,  105 ;  Burroughs  v. 
City  of  Cherokee,  134  Iowa,  429.  All  the  improvements 
by  plaintiff  were  made  within  three  or  four  years  prior  to 
the  trial.  Possibly  planting  part  of  his  orchard  in  the 
ground  set  apart  for  highway  purposes  may  have  amounted 
to  an  assertion  of  ownership  inconsistent  with  an  easement 
in  the  public.  If  so,  and  it  is  imnecessary  to  decide  the 
point,  occupancy  for  that  purpose  has  not  continued  long 
enough  to  work  an  estoppel.  The  objection  to  that  portion 
of  the  decree  restraining  plaintiff  from  interfering  with  the 
removal  of  the  fence  by  the  road  supervisors  is  without  merit 

The  decree  is  affirmed. 
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Wkavee,  C.  J.  (dissenting). —  The  foregoing  opinion 
is  a  broad  departure  from  the  rule  which  has  been  followed 
by  this  court  in  highway  cases  for  more  than  a  quarter  of 
a  century.  To  accomplish  that  result  we  here  explicitly 
overrule  one  case  that  has  hitherto  passed  unquestioned,  and 
imdermine  or  disregard  the  authority  of  a  dozen  others. 
The  law  as  we  have  heretofore  recognized  and  applied  it  has 
worked  no  wrong  or  hardship  to  the  public  or  to  the  in- 
dividual citizen,  while  the  rule  now  announced  opens  the 
door  to  endless  and  vexatious  litigation  over  lines  and  bound- 
aries which  have  been  observed  and  acquiesced  in  by  all 
parties  in  interest  for  generations.  I  see  nothing  to  be  gained 
by  this  radical  change  of  point,  but  on  the  contrary  believe  it 
will  develop  conditions  which  should  be  carefully  avoided. 
For  these  reasons  I  cannot  concur  either  in  the  result  or  in  the 
reasoning  upon  which  it  is  reached. 


Jahe8  Doylb^  Appellee,  v.  James  F.  Buens,  Appellant 

Instruction:    improper  reference  to  evidence:    waiver:    new  trial. 

1  The  court  in  its  instructions  should  not  give  undue  prominence 
to  a  single  evidentiary  fact  in  such  manner  as  to  mislead  the  jury 
into  giving  decisive  effect  to  a  matter  not  in  itself  controlling; 
but  if  the  court  is  misled  into  giving  such  an  instruction  by  counsel 
urging  the  error  in  a  motion  for  a  new  trial  there  may  be  a 
waiver  of  the  error,  still  if  the  court  is  of  the  opinion  that  counsel 
was  not  wholly  to  blame  for  the  erroneous  instruction  it  may 
disregard  the  waiver  and  grant  a  new  trial 

Misconduct  of  jurors.    The  statement  of  a  juror  during  the  course 

2  of  the  trial  to  other  members  of  the  panel  that  the  parties,  who 
were  nonresidents,  had  no  right  to  bring  their  action  in  this 
State  where  they  paid  no  taxes,  when  standing  alone  is  not  suf- 
ficient evidence  of  misconduct  to  authorize  a  new  trial,  but 
when  taken  in  connection  with  other  improper  influences  em- 
ployed to  affect  the  result  the  court  may  be  justified  in  holding 
the  expression  indicative  of  prejudice. 

New  trial:    misconduct  of  parties  in  influenqng  the  jury.    It  is 
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3  not  permissible  for  a  litigant  through  a  hired  agent  to  excite  public 
sentiment,  and  to  so  impregnate  the  moral  and  social  atmosphere 
in  which  the  jury  moves  with  the  spirit  of  partisan  prejudice 
against  his  opponent  that  the  verdict  shall  be  affected  and  de- 
termined thereby,  even  though  no  direct  attempt  is  made  to  corrupt 
the  conscience  of  the  individual  jurors;  and  the  court  should 
rebuke  such  conduct  by  granting  a  new  trial,  although  the  other 
party  adopted  similar  tactics. 


Appeal  from  Pottawattamie  District  Court. —  Hon.  A.  & 
Thobneix,  Judge. 

Monday,  Dbcitmbek  16,  190^. 
Eehbabing  Denied,  Tuesday,  May  12,  1908. 

The  opinion  states  the  case. —  Affirmed. 

A.  T.  Ounnelh  T.  M.  Patterson,  C.  8.  Thomas,  Walter 
L  Smith,  D.  L.  Boss,  and  Saunders  &  Stuart,  for  appellant 

Wright  &  Baldwin,  C.  J.  Hughes,  Jr.,  and  A.  W.  Ash- 
with,  for  appellee. 

Weaver,  C.  J. —  It  is  the  claim  of  the  plaintiff  that 
in  the  year  1891  he  and  the  defendant  entered  into  a  joint 
enterprise  for  the  location  of  mining  claims  in  the  State  of 
Colorado,  and  agreed  between  themselves  that  the  claims 
which  they  or  either  of  them  should  thereafter  locate,  whether 
in  their  individual  or  joint  names,  should  be  owned  by  them 
in  equal  shares;  that  while  acting  under  said  agreement 
they  did  locate  several  valuable  claims,  among  them  three 
known  as  "Devil's  Own,''  "Tidal  Wave,''  and  "Bobtail 
Number  Two,"  which  were  entered  in  the  individual  name 
of  the  defendant,  but  were  in  fact  owned  by  the  said  parties 
in  common;  that  defendant  thereafter  sold  said  claims  to 
the  Portland  Mining  Company,  receiving  therefor  a  large 
number  of  shares  of  the  capital  stock  of  said  company  of 
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which  the  plaintiflf  became  the  owner  and  was  entitled  to  re- 
ceive two  hundred  and  thirty-two  thousand,  three  hundred  and 
three  shares,  but  defendant,  though  often  requested  to  do  so, 
has  refused  to  surrender  or  account  for  said  shares,  but  has 
continued  to  collect  large  dividends  thereon,  and  has  converted 
both  the  shares  and  the  dividends  to  his  own  use.  Judgment 
is  asked  for  the  value  of  the  shares  so  converted  and  for 
the  dividends  so  collected.  The  parties  are  both  residents  of 
Colorado.  This  action  was  begun  February  7,  1898,  in 
the  district  court  of  Pottawattamie  county  in  this  State,  and 
personal  service  on  defendant  was  secured  in  that  coimty. 
Defendant  failed  to  appear  to  this  action,  and  judgment  by 
default  was  entered  against  him  for  something  over  $700,- 
000.  An  application  to  set  aside  said  judgment  and  default 
and  to  permit  defendant  to  take  issue  on  the  petition  was 
sustained,  on  condition,  however,  that  defendant  consent  to 
try  the  case  in  the  district  court  of  Pottawattamie  county, 
and  waive  his  right  and  claim,  if  any  he  had,  to  remove  the 
same  to  another  forum,  and  that  any  attempt  to  remove 
the  same  should  have  the  effect  to  reinstate  the  judgment 
entered  against  him.  This  consent  was  given,  and  there- 
upon defendant  filed  an  answer  to  the  plaintiff's  petition. 
Trial  being  had  to  the  jury  on  the  issues  thus  joined,  there 
was  a  verdict  and  judgment  for  plaintiff.  On  appeal  to 
this  court  the  cause  was  remanded  for  a  new  trial  because 
of  certain  errors  appearing  in  the  record.  Doyle  v.  Bums, 
123  Iowa,  488.  On  a  retrial  in  the  district  court  there 
was  a  verdict  for  defendant.  Plaintiff's  motion  to  set  aside 
this  verdict  and  for  a  new  trial  having  been  sustained,  the 
defendant  has  again  appealed.  The  motion  for  new  trial 
was  grounded  upon  alleged  errors  of  the  district  court  and 
charges  of  misconduct  on  part  of  the  jury  and  of  the  defend- 
ant-set forth  in  something  more  than  one  hundred  specifica- 
tions. The  trial  court  in  a  written  opinion  held  that  three 
of  the  specifications  named  afforded  sufficient  ground  for 
sustaining  the  motion,  and  granted  a  new  trial. 
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I.     It  is  the  claim  of  the  plaintiff  that  he  and  defend- 
ant jointly  located  a  certain  claim  called  the  "  Portland  *' 
early  in  the  year  1892 ;  that  on  or  about  February  2,  1892, 
1.  Instructions:    they  entered  into  an  agreement  by  which  they 
erencctoevi-     wcr©  to  unitc  their  efforts  and  interests  in 

dencc:  w&iver: 

new  trial  the  locatiou  of  Other  claims,  all  of  which 
were  to  be  owned  by  them  in  common,  and  that  in 
pursuance  of  such  agreement  they  did  locate  or  secure  the 
other  named  claims  in  which  they  had  equal  interests. 
On  the  other  hand,  it  is  the  claim  of  the  defendant  that 
plaintiff  alone  located  and  became  the  sole  owner  of  the 
Portland,  while  he  on  his,  part  located  and  became  the  sole 
owner  of  another  claim  known  as  the  "  Professor  Grubbs," 
and  that  thereafter,  on  March  14,  1892,  the  parties  en- 
tered into  an  agreement  by  which  plaintiff  gave  defendant 
a  half  interest  in  the  Portland  in  exchange  for  a  like  in- 
terest in  the  Professor  Grubbs.  These  two  mines  defend- 
ant asserts  represent  the  entire  extent  of  their  joint  enter- 
prise or  ownership,  and  that  plaintiff  never  had  or  owned 
any  interest  in  the  Devil's  Own,  the  Tidal  Wave,  or  Bobtail 
Number  Two,  and  has  no  right  to  demand  or  receive  any 
part  of  the  money  or  stock  acquired  by  the  defendant  in 
the  sale  of  said  claims.  Bearing  upon  this  feature  of  the 
controversy,  the  trial  court  gave  the  jury  an  instruction  as 
follows : 

Fourteenth.  It  is  claimed  by  the  defendant  that  the  plain- 
tiff located  the  Portland  claim  about  January  22,  1892,  in 
the  name  of  James  Doyle  &  Company,  and  that  the  defend- 
ant had  no  interest  in  the  location  tiiereof,  and  that  about 
March  2,  1892,  the  defendant  located  a  claim  called  the 
Professor  Grubbs,  and  that  about  March  14,  1892,  he,  the 
defendant,  traded  a  one-half  interest  in  the  Professor  Grubbs 
claim  to  the  plaintiff  for  a  one-half  interest  in  the  Portland 
claim,  and  that,  in  pursuance  of  said  agreement,  the  names 
of  both  the  plaintiff  and  the  defendant  were  inserted  in  the 
location  certificates  of  both  of  said  claims,  and  that,  before 
said  agreement  of  exchange  of  one-half  of  the  Professor 
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Grubbs  claim  for  one-half  of  the  Portland  claim,  he,  the 
defendant,  had  no  interest  in  the  Portland,  and  the  plaintiff 
had  no  interest  in  the  Professor  Grubbs.  Now,  if  the  evi- 
dence shows  that  the  defendant  had  no  interest  in  the  Port- 
land prior  to  March,  1892,  and  that  the  plaintiff  then  agreed 
to  or  did  trade  or  exchange  with  the  defendant,  giving  a 
one-half  interest  in  the  Portland  for  a  one-half  interest 
in  the  Professor  Grubbs  claim,  this  would  be  so  in- 
consistent with  the  plaintiff's  claim  that  he  and  the 
defendant  entered  into  the  contract  in  question  on  February 
2,  1892,  that  you  would  not  be  justified  in  finding  that  said 
February  2d  contract  was  made  between  the  parties,  and  in 
that  event  your  verdict  should  be  for  the  defendant  But 
whether  such  an  exchange  was,  in  fact,  made  between  said 
parties  in  March,  1892,  is  a  question  of  fact  to  be  decided 
by  you  from  all  of  the  evidence  bearing  thereon. 

The  plaintiff  assigned  the  giving  of  this  instruction 
as  one  of  the  grounds  for  a  new  trial,  and  the  district  court 
after  due  deliberation,  sustained  the  exception  on  the  theory 
that  it  was  error  to  say  as  a  conclusion  of  law  that  if  an 
agreement  as  alleged  by  defendant  was  made  on  March  14, 
1892,  then  the  agreement  between  them  as  alleged  by  plain- 
tiff could  not  have  been  made  on  February  2,  1892.  Con- 
siderable attention  has  been  given  by  counsel  in  argument 
to  the  consideration  of  the  question  whether  the  instruc- 
tion thus  given  was  erroneous.  In  view  of  the  conclusion 
we  have  reached  concerning  other  matters  involved  in  the 
appeal,  and  to  which  reference  will  hereinafter  be  made,  we 
think  it  unnecessary  to  enter  upon  any  extended  discussion 
of  this  paragraph  of  the  instructions  given  by  the  trial 
court.  To  say  the  least,  we  think  it  is  open  to  much  of  the 
criticism  offered  on  part  of  the  plaintiff,  and  to  the  ob- 
jection which  the  district  court  itself  recognized  when  the 
matter  was  submitted  upon  the  motion  for  new  trial.  If 
not  positively  erroneous  in  the  conclusion  there  stated,  we 
think  it  gives*  undue  prominence  to  a  single  evidentiary  fact, 
and  was  therefore  liable  to  mislead  the  jury  as  to  the  force 
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and  effect  which  should  be  given  to  a  matter  which  was 
not  in  itself  absolutely  decisive  of  the  rights  of  the  con- 
tending parties. 

But  appellant  argues  with  much  force  that^  even  if 
the  instruction  be  held  erroneous,  the  court  was  led  into  such 
error  by  coimsel  for  the  appellee,  and  that  the  latter  is 
estopped  from  taking  advantage  thereof.  This  contention 
is  based  upon  the  following  state  of  facts:  It  appears  that 
upon  the  first  trial  of  the  case  the  court  (then  presided  over 
by  another  judge)  had  given  an  instruction  presenting  a 
somewhat  similar  thought,  and  that  pending  the  trial  now 
under  consideration  the  court  called  the  attention  of  plain- 
tiff's counsel  to  the  proposition  and  asked  if  it  was  conceded 
to  be  correct.  To  this  inquiry  counsel  replied :  "  We  swing 
right  around  that.  If  their  contention  is  sustained,  then  all 
the  relations  that  existed  between  them  was,  as  they  contend, 
the  mere  question  of  the  exchange  of  the  interests  in  the 
Professor  Grubbs  and  the  Portland  alone,  why,  then,  we 
cannot  recover.  That  is  their  case,  if  your  honor  please." 
After  this  statement  the  trial  court  prepared  the  instruction 
in  question  and  made  it  a  part  of  its  charge  to  the  jury. 
On  the  hearing  upon  the  motion  for  new  trial  counsel  for 
appellee  admitted  the  colloquy  between  himself  and  the 
court,  but  insisted  that  he  did  not  understand  that  he  was 
approving  the  instruction.  The  instruction  was  in  fact  ex- 
cepted to  by  plaintiff.  Had  this  exception  been  overruled 
on  the  groimd  urged  by  the  appellant,  we  should  not  be 
inclined  to  question  the  propriety  of  the  ruling,  but  the  trial 
court  evidently  found  that  the  error  had  been  brought  about 
by  a  misunderstanding  for  which  counsel  for  appellee  was  not 
entirely  responsible.  We  take  it  for  granted  that  if  the 
trial  court  felt  it  had  been  led  into  the  giving  of  the  in- 
struction by  the  fault  of  counsel  it  would  have  ruled  dif- 
ferently upon  this  ground  of  the  motion.  That  court  was 
in  a  position  to  know  and  understand  the  real  truth  of  the 
matter  and  all  the  circumstances  attending  the  framing  and 
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giving  of  the  instruction  far  better  than  it  is  possible  for 
us  to  know  and  understand  them  from  the  printed  record, 
and  we  are  not  disposed  to  hold  that  any  error  was  com- 
mitted in  its  ruling  in  this  respect. 

IL  In  support  of  the  allegation  of  misconduct  on  part 
of  the  jury,  evidence  was  introduced  tending  to  show  that 
at  some  time  during  the  course  of  the  trial  one  of  the  jurors 
8.  Misconduct  ^^^  heard  to  say  to  Other  members  of  the 
OF  juRois.  panel  that  the  parties  had  no  right  to  try  their 
case  in  Pottawattamie  county,  that  they  did  not  pay  taxes 
there,  and  other  language  of  like  effect.  The  court  found 
that  this  circumstance  did  occur,  and  gave  it  as  one  of  its 
reasons  for  sustaining  the  motion.  If  the  record  disclosed 
no  other  occasion  for  the  order,  we  should  be  inclined  to 
hold  this  showing  insufiScient  to  justify  the  granting  of  a 
new  trial;  but  when  looked  at  in  connection  with  the  im- 
proper influences  which  appear  to  have  been  employed  to 
affect  the  result  of  the  trial,  and  of  which  we  shall  soon 
speak,  we  are  fully  satisfied  that  the  trial  court  was  right 
in  holding  that  such  expressions  by  and  between  jurors 
pending  the  hearing  indicated  a  state  of  mind  unfitted  to 
give  to  the  evidence  upon  the  merits  of  the  case  being  tried 
a  fair  and  impartial  consideration.  It  should  also  be  said 
that  the  fact  of  the  suit  having  been  brought  in  Iowa,  and 
that  it  had  become  a  burden  and  vexation  to  the  people  of 
a  jurisdiction  where  neither  party  lived,  was  seized  upon 
and  used  by  appellant's  counsel  in  argument  in  a  manner 
well  calculated  to  excite  and  fix  any  latent  prejudice  which 
might  have  existed  in  the  minds  of  the  jury  on  that  score. 

III.  Plaintiff  also  charged  the  defendant  with  mis- 
conduct prior  to  and  during  the  progress  of  the  trial  in  in- 
fluencing public  sentiment  and  airousing  the  passion  and 
8.  N«w  trial:  prejudice  of  the  jury  in  his  favor  and  against 
^TtJ^'min-^  the  plaintiff.  The  trial  court  found  this 
hry.  charge  to  be  sustained,  and  held  the  fact  to 

be   a    proper    and    sufficient    cause    for    awarding    a    new 
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triaL  That  the  allied  misoonduct  was  proved  admits  of 
no  doubt  whatever.  Indeed,  in  all  essential  particulars  it 
stands  admitted  of  record.  Shortly  before  the  trial  came 
on,  Colorado,  the  home  of  these  parties,  had  been  the  scene 
of  a  violent  and  sensational  struggle  between  the  mine 
operators  and  the  forces  of  union  labor  in  and  about  the 
mining  districts.  The  disturbance  was  of  such  magnitude 
and  the  controversies  springing  therefrom  of  such  character 
as  to  attract  national  attention,  and  excited  animated  and 
bitter  discussion  between  partisans  of  the  factions  engaged 
therein,  and  to  a  great  extent  it  came  to  be  regarded  on  the 
one  hand  as  a  test  of  the  right  and  power  of  the  employers 
to  resist  the  demands  of  organized  labor,  and  on  the  other 
as  a  test  of  the  right  of  labor  to  organize  in  defense  of  its 
own  interests.  Keeping  in  mind  this  condition  of  things, 
which  was  a  matter  of  public  notoriety  and  common  knowl- 
edge, we  shall  better  appreciate  the  subtlety  of  defendant's 
methods  as  developed  in  the  record. 

During  the  labor  difficulties  to  which  we  have  referred, 
the  defendant,  though  himself  a  large  employer,  appears  to 
have  taken  the  side  of  the  miners,  and  thereby  evidently 
won  a  large  degree  of  popularity  among  them  as  a  friend 
of  labor.  About  this  time,  or  prior  thereto,  plaintiff  ac- 
cepted an  appointment  .upon  the  staff  of  Gov.  Peabody,  whom 
the  labor  forces  regarded  as  the  leader  or  official  incarna- 
tion of  the  forces  opposed  to  them.  Availing  himself  of 
this  situation,  the  defendant  in  person  or  by  counsel  under- 
took to  create  in  and  about  Council  Bluffs,  where  his  case 
was  to  be  tried,  such  a  sentiment  of  hostility  to  the  plaintiff 
and  friendship  for  himself  as  should  operate  to  his  benefit 
in  the  result  of  the  trial.  To  that  end  one  of  his  counsel 
secured  a  certified  copy  of  the  plaintiflPs  appointment  on 
the  staff  of  the  governor  of  Colorado,  and  subsidized  one 
Fisher,  president  of  the  trades  and  labor  assembly  in  Coun- 
cil Bluffs,  to  undertake  to  create  public  sentiment  against 
the  plaintiff  and  in  favor  of  the  defendant.     Proceeding  to 
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earn  his  promised  wage,  Fisher  exhibited  the  copy  of  plain- 
tiffs commission,  and  circulated  the  story  of  plaintiffs  re- 
lation to  Gov.  Peabody  among  the  laboring  men  of  Council 
Bluffs,  and  frequented  the  hotels  and  barrooms  and  places 
where  he  might  reasonably  expect  to  find  people  assembled, 
and  there  in  loud  and  violent  terms  denounced  the  plaintiff 
and  lauded  the  defendant.  While  he  says  he  was  warned 
by  his  employers  not  to  approach  any  juror  upon  the  sub- 
ject and  denies  that  he  in  fact  did  so,  there  is  evidence  from 
which  the  court  could  find  that  he  did,  in  the  presence  and 
hearing  of  members  of  the  jury,  violently  curse  and  denounce 
plaintiff  as  an  enemy  of  organized  labor,  and  displayed  cer- 
tificates and  statistics  which  he  alleged  proved  the  truth  of 
his  statements,  and  said  that  "  Bums  ought  to  skin  Doyle.'^ 
That  a  person  undertaking  to  perform  such  service  would  be 
scrupulously  careful  to  suppress  or  refrain  from  such  ef- 
forts because  jurors  whose  verdict  they  were  designed  to  in- 
fluence happened  to  be  in  hearing  is  scarcely  credible. 

It  is  an  equally  fair  inference  that  if  defendant  had 
not  expected  and  intended  that  this  matter  should  reach  and 
influence  the  minds  of  the  jury  he  would  not  have  invested 
his  money  in  the  scheme.  This  work  was  kept  up  assidu- 
ously for  a  considerable  period.  There  was  other  evidence 
that  a  member  of  the  board  of  supervisors  was  seen  drinking 
liquor  with  one  of  the  jurors,  and  then  and  there  said  to  the 
juror  that  the  case  ought  not  to  have  been  brought  in  that 
county,  and  that  it  was  making  much  public  expense.  While 
no  charge  is  made  or  proven  that  any  individual  juror  was 
corrupted  or  consciously  influenced  by  improper  means,  the 
evidence  strongly  tends  to  show  that  some  of  them  were  ex- 
posed to  outside  influences  which  might  well  serve  to  poison 
their  minds  against  the  plaintiff.  It  is  quite  clearly  shown 
that  at  least  two  of  the  jurors  were  frequently  drinking 
intoxicants  in  public  places  during  the  progress  of  the  trial, 
and  on  several  occasions  were  drinking  in  intimate  associa- 
tion with  a  person  whose  overtures  to  be  employed  on  be- 
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half  of  the  plaintiff  had  been  rejected.  We  need  not  fur- 
ther follow  the  evidence.  Suffice  it  to  say  that  it  is  a  fair 
inference  therefrom  that  all  of  these  various  strings  of  in- 
fluence were  industriously  manipulated  by  or  in  behalf  of 
the  defendant  Indeed^  while  the  record  before  us  does  not 
disclose  the  fact  except  from  the  statement  of  the  trial  court 
embodied  in  its  ruling  upon  the  motion,  it  would  appear 
that  the  hands  of  the  plaintiff  himself  were  not  clean  in  this 
respect,  and  that  more  or  less  similar  influences  had  been 
employed  in  his  behalf.  Eeferring  to  this  matter,  the  trial 
court  says :  "  I  am  satisfied  that  agents  of  both  parties  dur- 
ing the  trial  tried  to  use  influences  outside  of  the  courtroom 
to  affect  the  result  in  this  case.  Both  parties  say  that  they 
did  it  in  self-defense ;  that  they  were  not  seeking  to  influence 
jurors,  but  were  merely  trying  to  maintain  an  equilibrium 
of  public  opinion.  That  this  was  done  is  shown  by  the 
Fisher  matter,  and  by  the  fact  that  agents  of  the  plaintiff 
were  constantly  aroimd  where  the  jury  was,  though  this 
last  is  not  shown  by  any  evidence,  but  I  am  fully  satisfied 
that  it  occurred.  The  parties  refer  to  this  as  an  attempt  to 
produce  psychological  results.  I  do  not  know  just  what  is 
meant  by  that.  But  to  hire  agents  to  persistently  advocate 
their  cause  on  the  streets  and  in  the  hotel  lobbies  would  be 
a  vain  effort  if  the  parties  do  not  believe  that  it  will  in  some 
way  influence  the  jury." 

It  was  not  necessary  for  the  trial  court,  and  is  not 
necessary  for  this  court,  to  find  that  the  result  of  the  trial 
was  in  truth  affected  or  changed  by  these  efforts.  It  is 
sufficient  that  it  may  have  been.  To  the  complaint  made  by 
the  plaintiff  on  this  ground  the  reply  of  counsel  for  defend- 
ant is  in  substance,  "You,  too."  It  is  said  that  on  the 
first  trial  there  existed  a  strong  public  sentiment  in  Coimcil 
Bluffs  in  favor  of  the  plaintiff,  and  that  this  tendency  was 
manifested  in  the  courtroom  in  the  presence  of  the  jury  by 
friends  and  partisans  of  the  plaintiff  cheering  and  applaud- 
ing the  arguments  of  his  counsel.     Not  being  able,  they 
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argue,  to  avoid  this  liandicap  by  applying  for  a  change  of 
venue  because  of  the  conditions  upon  which  the  default  of 
the  defendant  had  been  set  aside^  it  became  necessary  as 
a  matter  of  self-defense  to  proceed  to  create  a  counter  senti- 
ment among  the  people  of  that  conununity.  That  we  may 
fairly  state  this  somewhat  remarkable  proposition,  we  quote 
from  the  brief  of  defendant  as  follows : 

The  conduct  of  the  defendant,  which  is  found  to  have 
been  improper,  was  justified  by  the  condition  of  public  sen- 
timent at  Council  Bluffs  and  in  Pottawattamie  county,  in 
view  of  the  inability  of  the  defendant  to  apply  for  or  secure 
a  removal  of  the  cause  from  the  county  of  Pottawattamie, 
he  having  been  expressly  prohibited  from  making  any  such 
application  for  removal  by  order  of  the  district  court.  .  .  . 
At  the  first  trial  in  1901  there  was  every  manifestation  of 
public  feeling  favorable  to  Doyle  and  hostile  to  Bums,  and 
on  one  occasion  the  audience  in  the  courtroom  burst  into 
applause  at  an  incident  supposed  to  be  favorable  to  Doyle, 
and  this  feeling  in  a  measure  still  existed  at  the  last  trial, 
for  the  audience  loudly  applauded  at  the  conclusion  of  the 
argument  of  Hon.  John  N.  Baldwin,  attorney  for  Doyle. 
With  no  power  to  even  apply  for  a  change  of  place  of  trial 
without  immediately  reinstating  a  judgment  against  him  for 
over  seven  hundred  thousand  dollars,  and  with  no  chance 
for  a  fair  trial  with  crowds  in  the  courtroom  cheering  for 
Doyle,  some  effort  was  made  to  so  divide  public  sentiment  as 
to  give  Bums  something  near  an  impartial  trial.  Doyle 
had  become  involved  in  labor  troubles  in  Colorado.  The 
Cripple  Creek  strike  of  1904,  and  the  relations  of  Gov.  Pea- 
body  thereto,  are  matters  of  general  and  public  notoriety,  of 
which  both  the  court  below  and  this  court  should  take  ju- 
dicial notice.  It  appears  that  Doyle,  although  not  of  the 
same  party  as  Gov.  Peabody,  was  appointed  on  his  staff  dur- 
ing these  labor  troubles.  Defendant,  in  the  belief  that  if  this 
was  known  among  the  laboring  classes  it  would  tend  to  divide 
public  sentiment  and  either  withdraw  or  balance  the  outside 
psychological  pressure  upon  the  jury,  showed  an  authen- 
ticated certificate  of  Doyle's  appointment  as  colonel  on  Gov. 
Peabody's  staff  to  W.  B.  Fisher,  president  of  the  Coimcil 
Bluffs  trades  and  labor  assembly,  and  employed  him  to  advise 
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the  laboring  men  in  the  city  of  Doyle^s  relation  to  the  strike 
in  Cripple  Creek,  but  specially  warned  him  not  to  say  any- 
thing either  about  the  case  or  about  Mr.  Doyle  in  the  hearing 
or  presence  of  the  jury.  .  .  .  The  law  recognizes,  in 
one  sense,  the  influence  of  public  opinion.  By  Code,  section 
3505,  it  is  provided  that  a  party  is  entitled  to  a  change  of 
place  of  trial  upon  showing  that  ihe  inhabitants  of  the  county 
are  so  prejudiced  against  him  that  he  cannot  obtain  a  fair 
trial.  It  is  not  required  that  he  show  there  are  not  twelve 
unbiased  men  in  the  county,  but  the  statute  recognizes  that 
a  party  cannot  obtain  a  fair  trial  in  an  atmosphere  sur- 
charged with  hostility  to  him,  even  when  there  are  many  fair 
and  unbiased  citizens.  Such  a  state  of  the  public  mind  is, 
however,  a  ground  for  a  change  of  place  of  trial,  not  a  ground 
for  a  new  trial.  The  only  way  courts  can  protect  against 
the  psychological  influence  of  a  hostile  pviblic  sentiment  is 
by  a  change  of  place  of  trial,  but  this  hostility  to  Bums 
existed  and  he  could  not  apply  for  a  change  of  place  of  triaL 
Did  the  law  require  defendant  thus  to  submit  to  be  judicially 
robbed  of  from  one-half  to  a  whole  million  of  dollars  ?  He 
did  the  only  thing  he  could  do  —  tried  to  divide  public  sen- 
timent 

Whether  considered  as  a  proposition  of  law  or  ethics, 
the  fallacy  of  the  argument  thus  presented  is  so  apparent 
that  its  presentation  to  this  court  with  seeming  earnestness 
by  counsel  of  admitted  high  character  and  deserved  eminence 
at  the  bar  of  the  State  and  nation  is  not  a  little  surprising. 
The  misguiding  influences  of  unrestrained  zeal  of  advocacy 
could  hardly  have  a  more  striking  example.  Stated  in  brief, 
it  is  insisted,  and  this  court  is  soberly  asked  to  indorse  it 
as  permissible  practice,  that  so  long  as  a  litigant  refrains 
from  corrupting  the  conscience  of  the  individual  juror  he 
is  at  liberty  by  his  hired  agents  and  emissaries  to  so  excite 
public  sentiment  and  so  impregnate  the  moral  and  social  at- 
mosphere in  which  the  jury  moves  with  the  spirit  of  partisan 
prejudice  against  his  oppon^it  that  the  verdict  shall  be 
thereby  affected  and  determined,  and  the  court  may  not  re- 
buke such  methods  by  ordering  a  new  trial.     So  utterly  at 
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varianoe  is  this  with  all  of  the  settled  principles,  maxims  and 
traditions  of  the  law,  so  subversive  of  public  confidence  in 
the  courts  as  a  means  of  establishing  and  enforcing  justice, 
that  its  simple  statement  would  seem  to  be  all  that  is  re- 
quired to  demonstrate  its  radical  imsoundness.  It  is  of 
little  avail  for  a  party  to  claim  credit  for  refraining  from 
bribery  or  other  direct  assault  upon  the  integrity  of  jurors, 
if  by  indirect  approach,  by  arousing  hostile  public  senti- 
ment and  by  "  psychological  pressure  "  engineered  by  forces 
employed  outside  of  the  courtroom,  he  deliberately  under- 
takes to  influence  the  verdict  in  his  favor.  Of  the  two 
methods  of  invading  a  jury  room  and  preventing  an  im- 
partial consideration  of  a  case  on  trial  the  latter  is  even 
more  dangerous  than  the  former.  Very  few  jurors  are 
susceptible  to  bribery  or  to  direct  corrupt  approach,  and  he 
who  attempts  such  a  thing  ordinarily  invites  exposure  and 
punishment ;  but  it  is  the  indirect  assault  upon  the  int^ity 
of  the  verdict  which  is  most  likely  to  be  successful;  and 
because  such  attempts  are  not  usually  susceptible  of  clear 
proof,  and  the  hidden  springs  of  such  influences  are  rarely 
uncovered,  it  is  all  the  more  imperative  that  when  brought 
to  light  the  court  should  see  to  it  that  parties  employing 
such  means  reap  no  profit  from  their  venture.  As  is  well 
said  by  the  trial  court : 

A  conscientious  juryman  would  repel  with  indignation 
an  attempt  to  bribe  him  or  to  influence  his  judgment  by 
argument  outside  of  the  courtroom.  Such  an  effort  to  bribe 
would  result  in  setting  aside  the  verdict  as  against  the  party 
using  the  same,  although  it  is  likely  that  with  the  conscien- 
tious juryman  such  effort  would  only  have  the  effect  to  turn 
him  against  the  party  using  it  Yet  conscientious  men  are, 
without  knowing  it,  influenced  in  a  far  greater  degree  by 
this  more  subtle  influence  to  which  I  refer.  Cases  ought 
to  be  tried  in  the  courtroom  upon  the  law  and  the  evidence, 
and  not  upon  the  streets  nor  in  the  hotels.  When  such  in- 
fluences have  been  exerted  in  a  case,  I  do  not  know  whether 
the  court  should  be  called  upon  to  investigate  and  decide 
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just  how  much  effect  such  influences  had.  No  human  judg- 
ment can  divide  and  number  and  weigh  the  effects.  It  does 
not  cure  the  evil  that  both  sides  are  guilty.  As  a  matter 
of  public  policy  it  ought  to  be  the  law  that  the  court  will 
declare  such  efforts  misconduct  which  will  bring  about  a  new 
trial  without  the  court  being  able  to  point  out  definitely 
just  how  far  the  verdict  was  influenced  by  it  or  even  that 
it  was  influenced  at  alL  Otherwise  where,  as  in  this  case, 
large  sums  of  money  are  at  stake^  the  whole  administration 
of  the  law  will  be  dragged  into  the  dirt. 

We  fully  coincide  with  the  suggestion  just  quoted  — 
that  it  is  no  answer  whatever  to  say  that  the  plaintiff  adopted 
the  same  tactics  and  was  beaten  at  his  own  game.  Indeed, 
if  this  be  true,  it  affords  all  the  more  reason  why  the  court 
should  not  permit  the  verdict  to  stand,  and,  if  convinced 
that  both  parties  had  engaged  in  such  an  unseemly  contest 
to  influence  the  verdict  by  improper  means,  should  promptly, 
and  of  its  own  motion,  if  need  be,  interfere  to  order  a  new 
trial,  not  as  relief  to  which  either  party  under  the  circum- 
stances may  be  entitled  to  demand  as  a  right,  but  as  a  vindi- 
cation of  the  dignity  and  integrity  of  the  court,  and  notice 
to  the  parties  and  to  the  world  that  such  practices  will  not 
be  tolerated,  and  that  a  verdict  tainted  with  the  suspicion  of 
improper  influence  will  not  be  effectuated  by  the  entry  of 
judgment  thereon.  The  office  of  the  court  is  not  to  be  de- 
graded into  that  of  an  umpire  over  a  contest  of  such  nature. 
A  strife  for  the  most  effective  "  psydiological  pressure  on 
the  jury,"  within  the  apparent  meaning  of  that  convenient 
euphemism,  is  one  in  which  length  oi  purse  and  elasticity  of 
conscience,  fertility  of  invention  and  depth  of  cunning,  are 
sure  to  be  important  if  not  controlling  factors,  and  just  to 
the  extent  to  which  its  influence  is  felt  in  the  courtroom  is 
the  course  of  justice  corrupted  at  its  fountain.  The  citation 
of  authorities  in  support  of  the  views  here  expressed  ought 
not  to  be  necessary,  but  as  indicating  that  we  announce  no 
new  doctrine,  we  call  attention  to  a  few  of  the  many  prece- 
dents bearing  thereon. 
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In  State  v.  HascaXl,  6  N.  H.  352,  we  have  a  case  where  - 
the  defendant  was  under  indictment  on  charge  of  crime. 
Pending  his  trial  certain  individuals  interested  in  the  prose- 
cution visited  hotels  where  some  of  the  jurors  boarded,  and 
there  discussed  the  merits  of  the  case  and  publicly  exhibited 
certain  papers  of  a  character  to  prejudice  the  defendant. 
There  was  no  direct  evidence  that  any  juror  was  approached 
or  influenced  by  this  conduct,  but  on  appeal  the  judgment 
of  conviction  was  reversed  on  this  ground  alone.  The  court 
there  says :  "  This  e\4dence  was  not  disproved  by  the  gov- 
ernment, and  it  established  the  fact  of  conduct  of  unwar- 
rantable and  reprehensible  character  on  the  part  of  one  or 
more  individuals  connected  with  this  prosecution,  conduct 
which  was  directly  calculated  to  have  improper  influence  upon 
the  jury  and  of  a  character,  if  tolerated,  to  destroy  the  con- 
fidence of  the  citizens  in  judicial  tribunals  and  the  fair  and 
impartial  administration  of  justice  according  to  the  laws  of 
the  land.  We  are  not  disposed  to  countenance  such  a  pro- 
cedure in  this  or  any  other  case.  It  is  of  much  more  im- 
portance that  the  community  should  feel  sure  of  the  piu-ity 
of  trial  by  jury  without  bias  according  to  law  than  it  is  that 
John  Hascall  be  now  sentenced  even  if  he  be  guilty.  The 
exhibition  of  these  papers  was  very  likely  to  make  their  con- 
tents the  subject  of  conversation,  and  the  jury,  or  some  of 
them,  may  have  heard  some  of  the  facts  contained  in  them, 
though  it  never  saw  or  heard  of  the 'papers  themselves. 
.  .  .  It  is  sufficient  for  this  case  that  the  exhibition  of 
those  papers  was  highly  improper,  and  that  there  is  a  possi- 
bility that  some  of  the  jury  may  have  heard  something  con- 
tained in  them  in  consequence  of  such  exhibition  before  the 
trial  was  had.  We  should  not  hesitate  a  moment  to  set  aside 
a  verdict  obtained  by  a  party  in  a  civil  case  under  such  cir- 
cumstances." 

In  Cottle  V,  Cottle,  6  Me.  140  (19  Am.  Dec  200),  there 
was  evidence  tending  to  show  that  one  of  the  parties  had 
attempted  in  an  indirect  manner  to  influence  one  or  more 
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of  the  jurors.  It  was  argued  in  support  of  the  verdict  that 
there  was  no  evidence  that  the  juror  was  in  fact  influenced^ 
but  the  court  says :  "  It  is  insisted  that  the  juror  was  not 
in  fact  influenced,  and  that  justice  has  been  done  between 
the  parties.  It  may  be  so,  but  it  may  be  useful  to  the  party 
to  learn  that  a  good  cause  may  be  injured,  but  cannot  be 
promoted,  by  conduct  of  this  sort,  and  to  the  public  generally 
to  know  that  it  will  be  tolerated  in  no  case  whatever." 

Holding  to  the  same  ruling,  the  Massachusetts  court  in 
Knight  v.  Freeport,  13  Mass.  218,  says:  "This  strictness 
is  necessary  to  give  due  confldence  to  parties  in  the  results 
of  their  causes,  and  every  one  ought  to  know  that  for  any, 
even  the  least,  intermeddling  with  jurors,  a  verdict  will  al- 
ways be  set  aside." 

It  has  frequently  been  held  that  the  question  of  preju- 
dice to  the  losing  party  is  not  necessarily  a  controlling  con- 
sideration, and  if  misconduct  of  this  character  be  shown, 
the  verdict  will  be  set  aside,  even  though  the  court  may  not 
be  convinced  that  any  prejudice  has  resulted.  Stafford  v. 
Oskaloosa,  57  Iowa,  748;  Walker  v.  Hunter,  17  Ga,  414; 
2  Thompson  on  Trials,  section  2560. 

What  we  have  said  makes  it  unnecessary  for  us  to  dis- 
cuss the  point  made  by  counsel  that  the  plaintiff  should  have 
sooner  protested  against  the  misconduct  of  the  defendant, 
and  that  by  failing  so  to  do  until  after  the  verdict  was  re- 
turned he  waived  all  objections  thereto.  That  this  rule  is 
frequently  applied  will  be  admitted.  Where  the  irregularity 
is  not  so  flagrant  as  to  make  a  vacation  of  the  verdict  a 
matter  of  public  policy,  and  the  question  is  simply  whether 
the  party  moving  for  a  new  trial  is  entitled  to  demand  it 
as  his  right,  it  is  only  just  that  he  be  estopped  to  complain 
if,  knowing  an  irregularity,  he  fails  to  call  it  to  the  attention 
of  the  court  and  proceeds  to  take  his  chances  on  the  flnding 
of  the  jury.  But  where  the  objection  goes  deeper  than  the 
mere  question  of  the  private  or  personal  right  of  the  litigant, 
and  reveals  misconduct  which,  if  left  unrebuked,  tends  to 
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destroy  the  integrity  of  all  jury  trials,  a  condonation  of 
which  cannot  be  recognized  without  impairing  public  con- 
fidence in  the  administration  of  justice  by  the  courts,  we 
have  no  doubt  of  the  right,  indeed  we  regard  it  an  imperative 
duty,  of  the  trial  court,  when  convinced  of  the  truth  of  the 
charge,  to  set  aside  the  verdict  without  reference  to  the 
merits  of  the  controversy,  and  without  stopping  to  inquire 
whether  the  losing  party  has  spoken  with  the  promptness 
which  his  duty  in  the  premises  may  have  required. 

Neither  is  there  any  merit  in  the  plea,  frequently  re- 
iterated by  counsel,  that  the  terms  upon  which  the  default 
judgment  was  set  aside  deprived  appellant  of  the  right  to 
demand  a  change  of  venue,  and  that  he  was  thereby  forced 
to  employ  these  extraordinary  and  questionable  methods  as 
his  only  salvation  from  "  judicial  robbery."  Even  if  this 
interpretation  of  the  effect  of  that  order  be  correct,  it  affords 
not  the  slightest  justification  for  the  conduct  thus  sought  to 
be  excused.  Moreover,  we  are  not  at  all  satisfied  that  the 
order  complained  of  should  be  thus  rigidly  construed.  The 
end  sought  to  be  secured  seems  to  have  been  to  require  the 
appellant,  if  he  would  have  his  default  set  aside,  to  submit 
to  a  trial  of  the  cause  upon  its  merits  in  the  courts  of  this 
State,  and  to  that  end  it  was  made  a  condition  that  he  should 
dismiss  certain  suits  or  proceedings  begun  by  him  in  Colo- 
rado and  make  no  attempt  to  remove  this  case  to  another 
forum.  In  other  words,  he  was  required  to  consent  and  did 
consent  that  the  case  should  be  here  tried  and  disposed  of 
in  the  same  manner  and  subject  to  the  same  conditions  which 
would  obtain  if  the  parties  were  both  residents  of  Pottawat- 
tamie county  and  the  action  had  been  regularly  and  properly 
begun  in  its  courts.  If  it  be  a  fact  that,  following  this 
order,  popular  prejudice  or  passion  has  become  so  excited 
that  a  fair  trial  cannot  be  had  in  the  local  jurisdiction,  we 
now  see  no  reason  why  a  change  of  venue  to  another  con- 
venient county  may  not  be  applied  for  and  granted  without 
reinstating  the  default  judgment 
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IV.  On  the  first  trial  of  this  case,  while  there  was 
a  general  verdict  for  plaintiff  for  a  considerable  sum,  there 
seems  to  have  been  a  special  finding  against  his  claim  to 
have  an  interest  in  the  proceeds  of  the  sale  of  the  Devil's  Own 
mine.  A  judgment  having  been  entered  in  his  favor  for 
the  amount  found  to  be  due  him,  an  appeal  was  taken  by 
the  plaintiff,  who  secured  a  reversal  of  the  judgment  and  a 
new  trial.  On  the  case  being  remanded  to  the  district  court, 
defendant,  relying  on  the  effect  of  said  special  finding,  moved 
for  a  judgment  in  his  favor  as  to  the  stock  received  by  him 
in  payment  for  the  Devil's  Own  mine.  The  court  denied 
the  motion,  and  error  is  assigned  on  the  ruling.  A  proper 
consideration  of  the  question  thus  raised  would  require  an 
examination  of  the  record  of  the  former  trial,  and  an  inquiry 
whether  this  special  finding  was  in  any  manner  affected  or 
controlled  by  other  findings  of  the  jury  or  rulings  of  the 
court  Counsel  have  not  seen  fit  to  bring  that  record  before 
us,  and  we  do  not  feel  at  liberty  to  import  it  into  the  con- 
sideration of  the  present  appeal.  The  record  as  presented 
is  insufficient  to  overcome  the  presumption  in  favor  of  the 
ruling  of  the  trial  court,  and  the  error  assigned  thereon  can- 
not be  sustained. 

The  order  for  a  new  trial  has  ample  support  in  the 
record,  and  it  is  affirmed. 


William  Graham,  Appellant,  v.  The  Dubuque  Specialty 
Machine  Works,  Patrick  J.  Lee,  Timothy  Dillon, 
The  Telegraph,  Joseph  B.  Powers,  James  Bishop, 
Clerk  of  District  Court  of  Delaware  county,  Iowa,  and 
John  C.  Crockett,  Clerk  of  the  Supreme  Court  of 
Iowa. 

Corporations:    stockholder's  surrs:    recovery  op  attorney's  fees. 

1    A  stockholder's  action  for  a  breach  of  trust  by  the  officers  of  the 

corporation  can  be  instituted  only  for  the  benefit  of  the  corpora- 
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tion,  and  only  upon  the  refusal  of  the  corporation  to  act;  and 
the  plaintiff  stockholders  have  no  authority  to  bind  the  corporation 
by  a  contract  to  pay  attorney's  fees  for  the  prosecution  of  the 
action,  but  are  entitled,  in  case  the  suit  is  successful,  to  reim- 
bursement from  the  amount  recovered  of  all  reasonable  expenses 
including  attorney's  fees. 

Same:  compensation  of  attorneys:  how  determined.  In  determin- 
2  ing  the  value  of  the  services  of  an  attorney  in  prosecuting  a  stock- 
holder's action  it  is  proper  to  take  into  consideration  the  time 
employed,  the  amount  involved,  the  success  of  the  litigation,  the 
experience,  ability  and  standing  of  the  attorney  in  his  profession; 
and  in  an  action  of  this  kind  the  character  of  the  defendant  is 
involved  and  may  be  considered  as  bearing  upon  the  importance 
of  the  litigation;  but  compensation  cannot  be  computed  on  the 
basis  of  a  reasonable  contingent  fee,  and  evidence  of  that  char- 
acter is  not  admissible. 

Appeal  from  Delaware  District  Court, —  Hon.  Franklin 
C.  Platt,  Judge. 

Tuesday,  January  21,  1908. 

Kehraring  Denied,  Tuesday,  May  12,  1908. 

Action  for  compensation  of  services  rendered  as  an 
attorney.  From  an  allowance  of  less  than  claimed,  plaintiff 
appeals.  Thereafter  the  defendants  appealed. —  Modified 
and  affirmed. 

Yoran,  Arnold  &  Yoran  and  Andrew  P.  Gibbs,  for  ap- 
pellant. 

Hurd,  Lenehan  &  Kiesel,  for  appellees. 

Ladd,  C.  J. —  After  Dillon  v.  Lee,  110  Iowa,  156,  had 
been  determined  in  this  court,  the  defendants  Timothy  Dillon 
and  The  Telegraph  by  its  manager  P.  J.  Quigly  engaged 
the  services  of  plaintiff  to  prosecute  another  suit  against  Lee 
for  the  benefit  of  the  Dubuque  Specialty  Machine  Works. 
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As  the  corporation  declined  to  sue,  an  action  was  brought 
in  the  name  of  Dillon  and  The  Telegraph  as  shareholders 
and  resulted  in  recovery  as  prayed  in  this  court.  See  The 
Telegraph  v.  Lee,  125  Iowa,  17.  A  few  days  later  plaintiff 
was  advised  of  a  cause  of  action  the  corporation  had 
against  one  Loetscher  and  engaged  by  the  same  stockholders 
to  prosecute  the  same.  Again,  recovery  was  had  in  accord- 
ance with  the  prayer  of  the  petition.  See  The  Telegraph  v. 
Loetscher,  127  Iowa,  383.  Both  judgments  have  been  paid, 
and  in  this  action  plaintiff  seeks  to  recover  for  his  services 
in  obtaining  them,  and  to  have  his  attorney's  liens  established 
against  the  proceeds  of  said  judgments.  His  right  to  com- 
pensation is  not  denied  by  the  defendants,  but  the  record  is 
such  that  the  amount  and  basis  of  recovery  are  in  contro- 
versy. The  petition  is  in  two  counts,  one  on  a  qtumtum 
meruit  and  the  other  on  written  agreements  in  which  plaintiff 
undertook  to  bring  the  action  and  "  prosecute  such  action  to 
final  judgment  in  the  Supreme  Court  if  necessary,  in  the 
name  of  the  plaintiffs  as  stockholders,  for  the  benefit  of  the 
corporation,  the  directors  of  the  corporation  having  neglected 
and  refused  to  bring  the  action,  and  that  said  Graham  shall 
receive  as  compensation  for  his  services  the  following 
amounts :  "  One-third  of  the  net  amount  recovered,  if  the 
action  be  settled  or  paid  after  judgment  in  the  district  court, 
and  one-half  of  the  net  amount  recovered,  if  settled  or  paid 
or  collected  after  judgment  in  the  Supreme  Court,  exclusive 
of  taxable  costs,  j^nd  said  Graham  shall  have  an  attorney's 
lien  upon  such  judgment  for  the  amount  of  his  fees.  It  is 
further  agreed  that  the  plaintiffs  shall  pay  to  said  Graham 
the  sum  of  one  hundred  ($100)  dollars  at  such  time  as  he 
shall  require  it,  and  also  pay  his  expenses  to  the  Supreme 
Court  or  at  any  court  to  which  a  change  of  venue  may  be 
taken,  and  also  the  cost  of  necessary  printing  and  witnesses* 
and  oflScers*  fees.  The  said  one  hundred  ($100)  dollars  and 
expenses  advanced  by  said  plaintiffs  are  to  be  refunded  to 
the  plaintiffs  when  said  Graham  receives  his  fees  as  above 
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specified  out  of  the  judgment  If  final  judgment  be  against 
the  plaintiffs^  said  Graham  is  to  make  no  further  charge 
against  them  beyond  the  said  one  hundred  ($100)  dollars 
and  expenses.  Dated  August  2,  1900/*  These  were  signed 
by  the  several  parties  after  final  judgments  had  been  recov- 
ered, and  some  four  and  one-half  years  subsequent  to  the 
original  employment 

The  plaintiff  contends  that  in  executing  these  memo- 
randa the  original  arrangement  in  parol  was  merely  reduced 
to  writing,  while  the  defendants  deny  this,  and  say  that  their 
design  was  to  enable  their  attorney  by  procuring  excessive 
fees  in  these  cases  to  recoup  for  them  the  costs  and  expenses 
incurred  by  Dillon  and  The  Telegraph  in  the  irst  suit 
brought  against  Lee.  It  will  be  enough  to  say,  without  re- 
viewing the  evidence,  that  we  are  not  inclined  to  join  defend- 
ants in  attributing  to  the  parties  to  these  agreements  motives 
in  making  them  alike  dishonorable,  and,  if  entertained, 
equally  reprehensible  to  clients  and  attorney.  The  writings 
are  strong  corroboration  of  plaintiff^s  testimony  that  they 
embodied  the  conditions  as  agreed  upon  orally  at  the  time  of 
his  engagement  to  prosecute  the  actions  and  in  view  of 
the  circumstances  disclosed,  as  well  as  the  finding  of  the  trial 
court,  we  reach  the  conclusion  that  such  was  the  arrange- 
ment made  between  them. 

No  relief  against  Dillon  or  The  Telegraph  is  claimed 
in  the  petition.  Payment  for  the  services  of  attorney  from 
the  amounts  recovered  in  behalf  of  the  corporation  was  con- 
templated in  the  employment,  and  the  sole  remaining  inquiry 
concerns  the  amount  of  compensation  which  should  be  al- 
lowed. It  will  be  found  from  an  examination  of  the  de- 
cisions mentioned  that  in  each  the  action  was  based  on  a 
breach  of  trust,  i.  e.,  the  oflScers  of  the  Dubuque  Specialty 
Machine  Works,  in  disregard  of  their  relation  and  obligation 
to  it,  had  appropriated  to  their  own  use  money  belonging  to 
that  corporation,  and  the  sum  of  $8,016.65  was  recovered 
from  Lee  and  $6,031  from  Loetscher.     If  these  contracts 
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were  to  be  enforced,  plaintiff  would  be  entitled  to  $4,523.82. 
The  district  court  established  attorney's  liens  in  his  favor  for 
$1,800.  There  was  evidence  tending  to  show  that,  as  a 
contingent  fee,  that  stipulated  was  reasonable;  also,  that  re- 
gardless of  the  contingency  the  services  actually  rendered 
were  reasonably  worth  one-half  of  the  amount  recovered ;  and 
other  evidence  that  reasonable  compensation  would  be  much 
less  than  the  amount  allowed.  Several  questions  arise:  (1) 
Can  the  fund  be  charged  with  anything  more  than  reasonable 
compensation  for  services  rendered,  that  is  can  the  contin- 
gency of  failure  be  taken  into  account,  in  fixing  such  com- 
pensation? (2)  If  so,  is  the  agreement  of  the  stockholders 
binding  on  the  corporation?  (3)  If  not,  what  is  reasonable 
compensation  for  the  services  necessarily  rendered  ? 

I.  The  validity  of  the  employment  of  coimsel  on  a 
contingent  fee  has  long  been  recognized  by  this  court  (Wal- 
lace V.  Railway,  112  Iowa,  565),  though  there  is  a  conflict 
of  authority  on  the  subject  See  Boardman 
^'  ^^SSi\dt?V  V.  Thompson,  25  Iowa,  487;  Davis  v.  Weber, 
of^tlo^e/s'^  66  Ark.  190  (49  S.  W.  822,  45  L  E.  A.  196, 
74  Am.  St.  Bep.  81) ;  cases  collected  in  note 
to  Shirk  V.  Neible,  156  Ind.  66  (59  K  E.  281,  83  Am.  St 
Kep.  150)  ;  and  note  to  Smith  v.  Hogan,  1  Am.  &  Eng.  Ann. 
Cas.  299.  But  the  suing  stockholders  had  no  right  to  enter 
into  a  contract  in  behalf  of  the  corporation.  Morelock  v. 
Westminster  Water  Co  (Md.),  4  Atl.  404.  No  such  authority 
had  been  delegated  to  them,  and  the  relation  of  agency  was 
not  to  be  implied  from  their  relative  situations.  They  did 
not  bring  the  suit  as  agents  of  the  corporation  "  but  simply 
in  order  to  set  in  motion  the  judicial  machinery,"  and  were 
permitted  to  do  so  not  owing  to  any  direct  interest  they  had, 
but  "  solely  to  prevent  an  otherwise  failure  of  justice."  Ap- 
pellants argue,  however,  that  receiving  the  proceeds  of  the 
judgments  by  the  corporation  was  a  ratification  of  his  em- 
ployment. The  action  was  instituted  for  the  benefit  of  the 
corporation,  and  the  relief  could  have  been  granted  to  no 
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other,  so  that,  in  collecting  the  judgments,  it  was  merely 
taking  what  had  been  decreed  as  belonging  to  it.  The  prin- 
ciple on  which  the  stockholders*  right  to  maintain  an  action 
in  such  cases  is  based  will  be  found  perspicuously  expressed 
in  3  Pomeroy,  Eq.  Jur.  section  1095 : 

Wherever  a  cause  of  action  exists  primarily  in  behalf  of 
the  corporation  against  directors,  officers,  and  others  for 
wrongful  dealing  with  corporate  property,  or  wrongful  exer- 
cise of  corporate  franchises,  so  that  the  remedy  should  regu- 
larly be  obtained  through  a  suit  by  and  in  the  name  of  the 
corporation,  and  the  corporation,  either  actually  or  virtually 
refixses  to  institute  or  prosecute  such  a  suit,  then,  in  order 
to  prevent  a  failure  of  justice,  an  action  may  be  brought  and 
maintained  by  a  stockholder  or  stockholders,  either  individ- 
ually or  suing  on  behalf  of  themselves  and  all  others  similarly 
situated,  against  the  wrongdoing  directors,  officers,  and  other 
persons;  but  it  is  absolutely  indispensable  that  the  corpora- 
tion itself  should  be  joined  as  a  party  —  usually  as  a  code- 
fendant.  The  rationale  of  this  rule  should  not  be  misappre- 
hended. The  stockholder  does  not  bring  such  a  suit  because 
his  rights  have  been  directly  violated,  or  because  the  cause 
of  action  is  his,  or  because  he  is  entitled  to  the  relief  sought ; 
he  is  permitted  to  sue  in  this  manner  simply  in  order  to  set 
in  motion  the  judicial  machinery  of  the  court.  The  stock- 
holder, either  individually  or  as  the  representative  of  the 
class,  may  commence  the  suit,  and  may  prosecute  it  to  judg- 
ment; but  in  every  other  respect  the  action  is  the  ordinary 
one  brought  by  the  corporation,  is  maintained  directly  for 
the  benefit  of  the  corporation,  and  the  final  relief,  when  ob- 
tained, belongs  to  the  corporation,  and  not  to  the  stockholder 
—  plaintiff.  The  corporation  is,  therefore,  an  indispensably 
necessary  party,  not  simply  on  the  general  principles  of  equity 
pleading  in  order  that  it  may  be  bound  by  the  decree,  but  in 
order  that  the  relief,  when  granted,  may  be  awarded  to  it,  as 
a  party  to  the  record,  by  the  decree.  This  view  completely 
answers  the  objections  which  are  sometimes  raised  in  suits 
of  this  class,  that  the  plaintiff  has  no  interest  in  the  subject- 
matter  of  the  controversy  nor  in  the  relief.  In  fact,  the 
plaintiff  has  no  direct  interest;  the  defendant  corporation 
alone  has  any  direct  interest ;  the  plaintiff  is  permitted,  not- 
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withstanding  his  want  of  interest^  to  maintain  the  action 
solely  to  prevent  an  otherwise  complete  failure  of  justice. 

As  sustaining  the  text,  see  Slattery  v.  By.,  91  Mo.  217 
(4  S.  W.  79,  60  Am.  Rep.  245) ;  Harding  v.  American  Ohi- 
cose  Co.,  182  HL  551  (55  N.  E.  577,  74  Am.  St.  Rep.  189, 
223,  64  L.  R.  A.  738) ;  OranJt  v.  Lookout  Mountain  Co.,  93 
Tenn.  700  (28  S.  W.  90,  27  L  R  A.  100).  Nor  are  the 
expenses  of  litigation  allowed  the  shareholder  on  the  theory 
that  he  has  acted  as  the  agent  of  the  corporation  in  what  he 
has  done.  The  action  is,  to  all  intents  and  purposes,  the 
suit  of  the  corporation,  and  is  for  the  benefit  of  all  parties 
interested  to  protect  a  trust  fund,  and  on  this  ground  the 
stockholder  is  reimbursed  from  such  fund  for  all  proper 
expenditures  made  or  liabilities  incurred.  Orant  v.  Lookout 
Mountain  Co.,  supra;  Forrester  v.  Boston,  etc.,  Mvn.  Co., 
29  Mont.  397  (74  Pac  1088,  76  Pac  211) ;  Meeker  v. 
Iron  Co.  (C.  C.)  17  Fed.  48  et  seq.  In  2  Spelling  on 
Private  Corporations,  section  643,  the  author  lays  down 
the  rule  that  "  the  owner  of  stock  in  a  corporation  who  sues 
for  himself  and  all  other  shareholders  successfully,  for  a 
wrong  done  to  the  corporation,  is  entitled  to  be  reimbursed 
his  actual  and  necessary  expenses  and  expenditures,  includ- 
ing attorney's  fees  out  of  the  corporate  fund."  In  Cook 
on  Stock  &  Stockholders,  section  748,  it  is  said  that,  in  case 
the  suit  is  successful,  the  complaining  stockholder  is  entitled 
to  have  his  costs  paid  by  the  corporation.  In  Trustees  v. 
Oreenough,  105  U.  S.  527  (26  L.  Ed.  1157),  the  court 
says :  "  It  is  a  general  principle  that  a  trust  estate  must 
bear  the  expenses  of  its  administration.  It  is  also  es- 
tablished by  sufficient  authority  that  where  one  of  many 
parties  having  a  common  interest  in  a  trust  fund,  at  his 
own  expense,  takes  proper  proceeding  to  save  it  from  de- 
struction or  restore  it  to  the  purposes  of  the  trust,  he  is 
entitled  to  reimbursement,  either  out  of  the  fund  itself,  or 
by   proportional*  contribution   from  those   who  accept  the 
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benefit  of  his  eflforts."  See,  also,  Decatur  Min.  Land  Co, 
V.  Palm,  113  Ala.  531  (21  South.  315,  59  Am.  St.  Rep. 
140)  ;  Woodruff  v.  Railway,  129  N,  Y.  27  (29  N.  E.  251) ; 
Stone  V.  Omaha  Fire  Ins.  Co.,  61  Neb.  837  (86  N.  W. 
469) ;  Davis  v.  Bay  State  League,  158  Mass.  434  (33  N. 
E.  591).  But  no  more  than  reasonable  expenses,  including 
attorney's  fees,  may  be  exacted.  Davis  v.  Oemmell,  73  Md. 
530  (21  AtL  712);  Forrester  v.  Boston,  etc.,  Min.  Co., 
supra,  and  cases  cited  above.  The  right  to  the  recovery 
of  costs  at  all  is  contingent  on  success  in  the  suit  If  the 
action  is  successful,  the  plaintiffs  may  recover  for,  or  have 
taxed,  their  attorney's  fees;  if  unsuccessful,  they  may  not. 
The  contingency,  however,  is  in  the  right  to  maintain  the 
action,  for  unless  sufficient  grounds  appear,  and  the  corpora- 
tion through  its  officers  refuse  to  sue,  there  is  no  occasion 
for  the  stockholder  to  interpose  for  the  protection  of  cor- 
porate interests.  The  expense  in  such  a  case  is  that  of  an 
intermeddler.  It  is  only  when  he  has  been  an  instrument 
for  the  protection  of  corporate  interests  that  he  can  legiti- 
mately claim  his  expenses,  and  then  only  such  reasonable 
expenses  as  the  corporation  must  have  incurred  had  it  prose- 
cuted the  action  in  its  own  interest.  The  contingency  of 
success,  then,  cannot  be  taken  into  account  in  fixing  upon  the 
compensation  to  be  allowed  plaintiff  for  the  services  ren- 
dered as  an  attorney;  only  in  deciding  whether  any  compen- 
sation whatever  shall  be  allowed. 

II.  In  estimating  the  value  of  services  rendered  by 
plaintiff,  it  is  proper  to  take  into  account  the  time  necessarily 
employed  in  and  the  success  of  the  litigation  (Berry  v. 
8.  Same:  compen-  -0^^^>  34  lowa,  594;  Stevsns  V.  EllswortJi, 
JS^h^dT'  95  Iowa,  231)  ;  the  amount  or  values  involved 
**™^*^  {Smith  V.  Railway,  60  Iowa,  515) ;  and  re- 
covered (Parsons  v.  Hawley,  92  Iowa,  175) ;  the  ability, 
learning,  and  experience  of  the  attorney,  and  his  standing 
in  the  profession  (Clark  v.  Ellsworth,  104  Iowa,  442).  See 
note  to  Shirk  v.  Neible,  156  Ind.  66  (59  N.  E.  281,  83 
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Anu  St  Bep.  151).  These  matters  were  brou^t  to  the 
attention  of  the  court  in  the  evidence  adduced,  and  the  opin- 
ions  of  several  lawyers  taken  as  to  the  value  of  the  services 
rendered*  These  opinions  varied  from  $600  to  $1,600  in 
the  case  against  Lee,  and  from  $900  to  $2,000  in  that  against 
Loetscher.  Other  witnesses  gave  estimates  of  what  a  rea- 
sonable contingent  fee  would  be,  but  as  oconpensation  can- 
not be  computed  on  that  basis  these  are  of  no  assistance. 
The  trial  court  was  not  inclined  to  take  into  consideraticm. 
the  experience  and  skill  of  plaintiff,  who  had  been  engaged 
in  the  practice  nearly  fifty  years,  and  was  proven  to  be  a 
lawyer  of  learning  and  distinction  in  equity  jurisprud^ice. 
This  as  seen  is  an  important  element  in  estimating  the  value 
of  such  services.  Nor  was  the  prominence  of  the  defendants 
in  the  actions  in  the  community  in  which  they  reside  taken 
into  account  The  latter  circumstance  ordinarily  is  not  enti- 
tled to  any  weight,  but  in  actions  like  these,  where  transactions 
showing  want  of  fidelity  in  trust  relations  must  be  unmasked, 
and  conduct  inconsistent  with  business  integrity  be  proven 
in  order  to  succeed,  the  diaracter  of  the  defendants  is  in- 
volved, and  has  a  direct  bearing  on  the  importance  of  the 
litigation,  which  always  may  be  taken  into  account.  In 
view  of  the  character  of  the  litigation  and  the  other  matters . 
enumerated,  we  are  inclined  to  think  that  plaintiff  should 
have  been  allowed  $2,500  as  the  reasonable  value  of  the 
services  rendered  in  both  cases,  and  the  decree  will  be  modi- 
fied accordingly. — Modified  and  affirmed. 


Edward  Norton  and  Mary  Norton,  Appellants,  v.  Cath- 
olic Order  of  Foresters. 

Mutual  insurance:  constitutign  and  by-laws:  noticb.  An  insur- 
1  ance  contract  in  which  the  assured  agrees  to  be  bound  by  the  con- 
stitution and  by-laws  then  in  force  or  thereafter  to  be  enacted  b 
valid;  and  the  assured  is  bound  to  take  notice  of  by-laws,  whether 
adopted  prior  or  subsequent  to  the  contract,  if  the  contract  makes 
the  same  a  part  thereof. 
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Same:    classification    of    usks:    season ableness.    Although    the 

2  occupations  of  brakeman  and  yard  switchman  were  both  classified 
as  hazardous  risks  at  the  time  the  certificate  was  issued,  still  a 
subsequent  by-law  declaring  the  occupation  of  switchman  m  rail- 
road yards  an  extra  hazardous  risk  and  not  to  be  insured  against, 
was  not  objectionable  as  an  unreasonable  classification 

Same:    change  of  occupation:    vested  rights.    A  benefit  certificate 

3  holder  who  is  bound  by  his  contract  to  take  notice  of  any  reclassi- 
fication of  risks  subsequently  made,  has  no  vested  right  which  is 
impaired  by  the  adoption  of  a  by-law  rendering  an  occupation, 
which  he  subsequently  engages  in,  of  a  prohibited  class  and  de- 
claring void  the  certificate  of  one  engaged  therein. 

Mtttnal  insurance:    forfeiture:    waiver.    A  waiver  is  a  voluntary 

4  relinquishment  of  a  known  right,  and  before  it  will  be  enforced 
it  must  clearly  appear  that  the  party  against  whom  enforcement 
is  sought  was  in  possession  of  all  the  material  facts:  so  that 
the  acceptance  of  assessments  or  expense  money  incident  to  proof 
of  death  by  a  mutual  insurance  company,  without  a  knowledge 
that  assured  had  engaged  in  a  prohibited  occupation  rendering  his 
certificate  void,  was  not  a  waiver  of  his  right  to  insist  on  a  for- 
feiture of  the  certificate. 

Appeal  from  Clinton  District   Court. —  Hon.   Jambs  W. 
Bollinger,  Judge. 

Tuesday,  Fbbbuaby  11,  1908, 

Rehearing  Denied,  Tuesday,  May  12,  1908. 

Suit  on  a  benefit  certificate  of  insurance  issued  by  the 
defendant  on  the  life  of  John  F.  Norton.  There  was  a 
trial  to  the  court  and  a  finding  and  judgment  for  the  de- 
fendant.    The  plaintiffs  appeal. — Affirmed. 

Wolfe  &  Wolfe,  for  appellants. 

Ellis  &  McCoy,  for  appellee. 

Sherwin,  J. —  The  certificate  sued  on  was  issued  in 
1901  and  named  the  plaintiffs  as  beneficiaries.     At  the  time 
Vol  138  I  Aw— 30 
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he  became  a  member  of  the  order,  John  F.  Norton  was  a  raO- 
road  brakeman,  which  occupation,  together  with  that  of  yard 
switching  and  the  switching  incident  to  the  work  of  a  brake- 
man,  were  permitted  by  the  laws  of  the  defendant,  but  were 
classed  as  hazardous  risks.  The  certificate  expressly  pro- 
vided that  it  was  issued  "  upon  condition  that  said  member 
complies  in  the  future  with  the  laws,  rules  and  regulations 
now  governing  the  said  order,  or  that  may  hereafter  be  eur 
acted  by  the  said  high  court/'  In  1903  the  laws  of  the 
order  were  changed  by  an  enactment  which  provided  that 
"  persons  engaged  in  any  of  the  following  occupations  shall 
not  be  eligible  to  regular  membership  in  the  order,  .  .  . 
railroad  switchman  in  yards;  switchmen,  except  in  towers, 
in  cities  of  10,000  population  and  upwards.  .  .  •  Any 
member  of  the  order  who  changes  his  occupation  from  either 
the  ordinary  or  hazardous  class  to  the  prohibited  class,  shall 
by  that  fact  lose  his  membership  in  the  order."  This  change 
became  effective  on  the  1st  of  January,  1904.  When  the 
new  law  became  effective,  and  for  more  than  a  year  there- 
after John  F.  Norton  was  employed  as  a  brakeman,  as  he 
was  when  the  certificate  issued.  He  went  to  California  in 
1905,  and  was  killed  in  Sacramento  while  engaged  in  the 
occupation  of  switchman  in  the  railroad  yards  in  that  city. 
The  trial  court  held  that  the  change  in  the  constitution  and 
by-laws  placing  yard  switchmen  in  the  prohibited  class  was 
reasonable  and  did  not  impair  any  vested  right  under  the 
certificate. 

It  is  settled  hy  our  own  cases  that  a  contract  whereby 
the  insured  agrees  to  be  bound  by  the  constitution  and  by- 
laws then  in  force  or  which  may  thereafter  be  enacted  is 
valid  and  binding.     Ross  v.  Brotherhood  of 

1.  Mutual  iNsum*  .  .         . 

ANCErconsti-      Amenca,  120  Iowa,   692,  and  cases  therein 

tution  and  by-  '  ' 

laws:  notice,  eitcd;  Field  V.  Associatton,  117  Iowa,  185. 
It  is  also  the  rule  in  this  State  that  the  members  of  mutual 
associations  are  bound  to  take  notice  of  and  be  governed  by 
the  by-laws  of  such  associations,  and  that,  where  the  con- 
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tract  of  insurance  makes  by-laws  adopted  after  the  contract 
is  made  a  part  thereof,  the  insured  is  bound  to  take  notice 
of  them  and  be  governed  thereby.  Fitzgerald  v.  Ass'n,  106 
Iowa,  457;  Hobbs  v.  Ass'Uy  82  Iowa,  107;  Boss  v.  Ass'n, 
supra. 

The  appellants  urge  that  the  placing  of  switchmen  in 
yards  in  the  prohibited  class  was  unreasonable,  because  the  oc- 
cupations of  brakemen  and  switchmen  are  so  closely  allied 
2.  SAMi:cia88ifi.    that  uo  just  and  reasonable  distinction  be- 

reaaonabieness.'  twccu  them  cau  be  made;  and  that  the  change 
affected  the  value  of  the  contract  and  impaired  vested  rights. 
Of  these  contentions  in  their  order.  We  do  not  think  it 
can  be  said  that  the  occupation  of  brakeman  on  a  freight 
train  is  as  dangerous  to  human  life  as  that  of  a  switchman 
in  a  railroad  yard.  While  it  is  true  that  the  former  is 
called  upon  to  do  a  certain  amount  of  switching  while  his 
train  is  out  on  the  road,  such  switching  is  occasional  only, 
and  is  usually  done  in  a  way  that  is  not  particularly  dan- 
gerous. On  the  other  hand,  the  work  of  a  yard  switchman 
is  or  may  be  attended  with  constant  danger  because  of  the 
multiplicity  of  tracks,  cars,  and  moving  trains.  There  may 
be  two  or  more  switch  engines  at  work  in  the  yard  at  the 
same  time,  and  all  of  the  tracks  therein  may  be  alive  with 
moving  cars  and  engines.  The  work  of  a  yard  switchman 
in  such  a  place  must  of  necessity  be  more  dangerous  than 
switching  on  a  single  side  track  where  but  the  one  engine 
or  train  is  involved.  So  far,  then,  as  the  classification  alone 
is  concerned,  we  think  it  must  be  held  reasonable,  and  one 
which  the  association  might  make,  having  in  view  the  gen- 
eral welfare  of  the  order.     See  Ross  v.  Ass'n,  supra. 

If  the  change  was  a  reasonable  one,  considered  apart 
from  its  effect  on  the  contract  in  question,  it  seems  to  us 
that  it  must  be  held  reasonable  in  relation  thereto.  When 
s.  Sami:  change    the  iusurcd  bccamc  a  member  of  the  order, 

vested  rights.*  he  was  engaged  in  an  occupation  which,  while 
classed  as  hazardous,  was  not  prohibited.     He  contracted  to 
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be  bound  by  the  laws  of  the  order  which  might  thereafter 
be  enacted.  The  law  which  was  subsequently  enacted  did 
not  put  his  then  occupation  nor  any  of  the  work  properly 
incident  thereto  into  the  prohibited  class.  It  is  manifest, 
therefore,  that,  had  he  continued  in  the  same  work,  the 
change  would  not  have  affected  his  contract  or  impaired  any 
vested  right,  if,  indeed,  it  can  be  said  that  a  vested  right  in 
the  respect  herein  mentioned  can  ever  be  acquired  imder  a 
contract  authorizing  changes  in  the  fundamental  law  and 
agreeing  to  be  bound  thereby.  If  the  change  when  made 
did  not  impair  the  value  of  his  contract,  only  as  such  impair- 
ment was  occasioned  by  the  possibility  that  he  mi^t  in  the 
future  desire  to  enter  the  prohibited  class,  we  do  not  see 
wherein  he  has  any  just  cause  for  complaint  A  contract 
whereby  it  is  agreed  that  changes  in  the  fundamental  law 
may  be  made  without  limitation  confers  wide  power,  and, 
where  the  changes  made  are  in  strict  accord  with  the  former 
powers  of  the  association,  we  are  unable  to  see  any  justi- 
fication for  judicial  limitation.  For  instance,  the  associa- 
tion had  original  power  of  classification.  The  change  in  the 
constitution  and  by-laws  neither  increased  nor  diminished 
such  power,  but  made  a  new  classification  which  was  to  gov- 
ern in  the  future.  Why  should  we  say,  under  a  contract  giv- 
ing imlimited  power  to  change  the  laws,  that  a  change  of 
classification  was  not  contemplated,  but  that  some  minor  and 
unimportant  changes  in  the  administration  of  the  affairs  of 
the  association  were?  It  is  clear  that  a  change  such  as  is 
contemplated  by  the  contract  can  never  destroy  vested  rights, 
for  the  simple  and  sufiicient  reason  that  the  contract  itself 
provides  there  shall  be  no  vested  rights.  As  we  have  shown, 
the  change  in  question  was  made  while  the  insured  was 
still  a  brakeman,  and  that,  after  the  occupation  of  switch- 
man was  placed  in  the  prohibited  class,  he  voluntarily  en- 
gaged in  such  occupation.  We  are  of  opinion  that  no  vested 
right  was  impaired,  and  that  he  was  bound  by  the  change. 
Hohbs  V.  Ass'n,  supra;  Ross  v.  Ass'n,  supra;  Oilmore  v. 
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Knights  of  Columbus,  17  Conn,  58  (58  AtL  223,  lOY  Am. 
St  Rep.  17).  In  Parish  v.  New  York  Produce  Exchange 
et  al.,  169  N.  Y.  34  (56  L.  R.  A.  149,  61  N.  E.  977),  relied 
upon  by  appellants,  it  is  held  that  a  reasonable  change  in  by- 
laws may  be  made,  but  not  so  as  to  destroy  vested  rights  or 
make  a  new  contract.  There  was  no  agreement  for  a  change 
in  that  case,  and  the  rule  announced  is  undoubtedly  correct. 
In  Teho  v.  8.  C.  of  K.  A.,  89  Minn.  3  (93  N.  W.  513),  it 
was  held  that  a  change  in  the  by-laws  without  actual  notice 
to  the  insured  was  unreasonable  and  void.  No  other  point 
was  decided.  Olson  v.  Court  of  Honor,  100  Minn.  117, 
(110  N.  W.  374,  8  L.  R  A.  [N.  S.]  521),  relates  to  the 
question  of  notice  and  follows  the  Teho  case.  Wist  v.  Grand 
Lodge,  22  Or.  271  (29  Pac.  610,  29  Am.  St.  Rep.  603),  was 
determined  on  the  point  that,  by  the  language  of  the  changed 
law  itself,  it  was  prospective  only. 

There  was  evidence  tending  to  show  that,  after  the 
death  of  the  insured,  the  defendant,  through  its  local  camp 
at  Clinton,  accepted  an  assessment  which  was  due  at  the  time 
4.  Mutual  in8u»-  of  the  death,  and  accepted  the  expense  of  pro- 
uf«:  waiver,  vidiug  proof  of  death,  and  this  with  knowledge 
that  the  insured  was  killed  while  switching.  On  this  evi- 
dence a  waiver  of  the  forfeiture  is  insisted  upon.  A  waiver 
is  the  volimtary  relinquishment  of  a  known  right,  and,  be- 
fore it  will  be  enforced,  it  must  clearly  appear  that  the  party 
against  whom  it  is  demanded  was  in  possession  of  all  ma- 
terial facts  affecting  the  same.  In  this  case  the  trial  court 
found  as  a  matter  of  fact  that,  when  the  money  was  accepted 
by  the  defendant,  it  did  not  know,  so  far  as  the  evidence 
showed,  that  the  insured  was  killed  while  engaged  in  the 
occupation  of  switchman  in  a  railroad  yard.  This  finding 
is  entitled  to  the  same  consideration  that  we  are  required  to 
give  the  verdict  of  a  jury,  and  we  should  not  interfere  there- 
with unless  it  is  unsupported  by  substantial  evidence.  The 
evidence  on  the  subject  goes  no  further  than  to  show  that 
the  local  officers  were  informed  that  the  insured  met  his 
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death  wMle  switching.  But  unless  he  was  engaged  in  the 
occupation  of  switching  in  a  railroad  yard,  he  had  not  for- 
feited his  rights  under  the  contract.  All  men  know  that 
brakemen  on  freight  and  other  trains  occasionally  do  switch- 
ingy  and  such  work  was  not  in  the  prohibited  class.  Hence 
a  statement  that  the  insured  was  killed  while  switching  did 
not  necessarily  mean  that  he  had  violated  his  contract  and 
thus  forfeited  his  insurance.  And^  unless  the  def^idant 
knew  that  such  was  in  fact  the  case,  there  could  be  no 
waiver. 

The  judgment  is  right,  and  it  must  be  and  it  is  affirmed. 


T.  r.  Collins  et  al.,  v.  James  H.  Collins,  Cross  Peti- 
tioner and  Appellant. 

Specific  perfonnance:  statute  of  frauds:  evidekce.  To  obviate 
the  statute  of  frauds  the  oral  proof  of  an  agreement  to  convey 
land  must  be  clear,  unequivocal  and  definite,  and  the  acts  claimed 
to  constitute  part  performance  must  be  exclusively  referable  to 
the  agreement.  Evidence  examined  and  held  insufficient  to  estab- 
lish an  agreement  by  a  deceased  to  convey  certain  lands  in  con- 
sideration of  services  rendered  or  to  be  rendered  him  in  his  life- 
time. 

Appeal  from  Davis  District  Court. —  Hon.  Bobebt  Sloan^ 

Judge. 

Monday,  Febeuaby  lY,  1908. 

Kehbabing  Denied,  Tuesday,  May  12,  1908. 

Caleb  Collins  died  intestate  and  without  issue  August 
11,  1905,  seized  of  five  farms,  three  in  Iowa  and  two  in 
Missouri.  His  wife  had  departed  this  life  in  1898.  His 
heirs,  the  parties  to  this  action,  are  two  brothers,  T.  F.  and 
John  W.  Collins,  John  H.  Collins,  the  only  child  of  a  de- 
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ceased  brother,  Andrew  Collins,  the  six  children  of  another 
deceased  brother,  Robert  Collins,  and  the  heirs  of  a  deceased 
sister,  Sarah  Ann  Hollingsworth.  The  action  was  in  parti- 
tion, but  the  only  issue  tried  was  raised  by  the  cross-petition 
of  James  H.  Collins,  one  of  the  sons  of  Robert,  in. which 
he  alleged:  That  the  same  was  sold  to  this  defendant  by 
the  deceased  during  his  lifetime  for  services  rendered  said 
deceased  by  this  defendant,  and  this  defendant  has  paid  the 
purchase  price  of  said  Sayanah  farm,  and  said  Caleb  Collins 
was  to  convey  the  same  to  this  defendant,  but  has  neglected 
to  do  so.  And  in  an  amendment  that :  "  The  said  Caleb 
Collins,  deceased,  was  to  give  to  James  Collins,  the  de- 
fendant herein  and  plaintiff  in  cross-petition,  the  Savanah 
farm  for  what  services  he,  James  Collins,  had  done  for  him, 
and,  when  Caleb  Collins  got  sick  and  sent  for  the  said  James 
Collins,  he  was  to  come  and  help  take  care  of  him ;  but  the 
said  Caleb  Collins  was  to  have  the  use  of  said  Savanah  farm 
as  long  as  he,  Caleb  Collins,  lived,  and,  when  he  died,  it 
was  to  become  the  property  of  James  Collins/'  The  answer 
of  the  other  heirs  "  denies  that  the  said  Caleb  Collins  ever  was 
or  became  indebted  to  the  said  James  Collins  for  any  of  said 
alleged  services  or  labor,  and  denies  that  the  said  James  Col- 
lins is  entitled  to  the  relief  asked,  or  is  entitled  to  have  the 
title  to  said  lands  quieted  in  him,  and  they  deny  that  any 
contract  or  sale  was  ever  made  of  said  land  by  Caleb  Collins 
to  James  Collins,  and  deny  that  Caleb  Collins  ever  promised 
or  agreed  to  convey  or  sell  the  land  to  the  said  James  Col- 
lins for  work  performed  for  him  by  said  James  Collins,  or 
for  any  other  consideration  or  in  any  other  way  or  manner, 
.  .  •  deny  that  Caleb  Collins  ever  sold  the  said  Savanah 
farm  to  the  said  James  Collins  for  the  consideration  set  forth 
by  James  Collins  in  his  cross-petition  and  the  amendments 
thereto,  or  for  any  other  consideration,  and  deny  that  the  said 
Caleb  Collins  ever  sold  or  gave  or  contracted  to  give  to  the 
said  James  Collins  the  said  lands  set  forth  in  paragraph  4 
of  said  Collins'  cross-petition,  and  known  as  the  '  Savanah 
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Farm.'  "  The  answer  also  pleaded  that  the  contract,  if  made, 
was  within  the  statute  of  frauds.  Upon  hearing  the  cross- 
petition  was  dismissed.  James  H.  Collins  appealed.  He 
has  died  since,  and  his  widow  and  heirs  have  been  substituted 
as  parties  plaintiff  in  his  stead. — Affirmed. 

T,  P.  Bence,  for  appellant. 

Payne  &  Sowers,  for  appellees. 

Ladd,  C.  J. —  The  issue  tried  was  whether  the  deceased 
entered  into  a  contract  with  James  H.  Collins  about  April, 
1905,  by  the  terms  of  which  the  former  agreed  to  make  out  a 
deed  to  a  tract  of  land  known  as  the  "  Savanah  Farm,"  and 
place  the  same  in  escrow,  to  be  delivered  upon  his  death  to 
James  as  grantee  therein  named  in  consideration  of  services 
the  latter  had  rendered  him  in  the  past,  and  then  agreed 
to  render  in  the  future.  The  suggestion  that  the  all^d 
agreement  was  not  well  pleaded  is  disponed  of  by  the  ex- 
cerpts from  the  cross-petition  and  answer  in  the  statement 
of  facts  preceding  this  opinion,  as  is  also  the  claim  that  the 
land  referred  to  as  the  Savanah  farm  was  not  identified.  It 
was  specifically  described  in  paragraph  4  of  the  cross-peti- 
tion, and  the  answer  referred  to  "  the  said  lands  set  out  in 
paragraph  4  of  said  Collins'  cross-petition  and  known  as  the 
'  Savanah  Farm.' ''  Besides  this,  when  identifying  evidence 
was  tendered,  the  court,  without  objection  of  either  party,  an- 
nounced it  to  be  "  conceded  that  the  land  claimed  by  plain- 
tiff is  properly  described  by  him  in  his  cross-petition,  and  is 
called  the  '  Savanah  Farm.'  " 

No  deed  was  made,  and  the  cross-petitioner  relied  on 
parol  evidence,  not  only  to  establish  the  contract,  but  part 
performance  as  well.  To  obviate  the  statute  of  frauds,  such 
proof  must  be  clear,  unequivocal  and  definite,  and  the  acts 
claimed  to  constitute  part  or  entire  performance  on  the  part 
of  James  referable  exclusively  to  the  agreement.     William' 
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son  V.  Williamson,  4  Iowa,  282.  Testimony  of  what  de- 
ceased said  he  was  going  to  do  in  the  future  is  of  little  aid, 
save  as  indicating  an  unexecuted  purpose.  Of  this  charac- 
ter was  his  declaration  to  Cooksie  that  "he  was  going  to 
give  him  [James]  this  Savanah  farm  for  what  he  had  done 
for  him/'  and  that  to  Maggie  Herold,  his  sister-in-law,  when 
she  suggested  that  James  build  across  the  road,  that  "  he  did 
not  want  him  to  build  there,  because  he  was  going  to  give 
him  the  Savanah  farm.''  The  testimony  of  his  declarations 
that  he  had  not  done  so  is  of  no  greater  importance.  This 
was  by  Dooley,  who  assisted  in  caring  for  him  during  his 
last  sickness  and  heard  James  ask :  "  Uncle,  have  you  made 
that  and  left  it  with  Carruthers  ? "  to  which  deceased  re- 
plied :  "  No ;  I  have  not,  Jimmie.  I  will  attend  to  that  as 
soon  as  I  am  able,  but  I  am  not  able  now.  I  am  so  nervous 
I  cannot  write  my  own  name."  And,  inmiediately  before  he 
bade  those  about  farewell,  James'  mother  heard  him  say: 
"  Jimmie,  I  did  not  do  for  you  what  I  expected  to  do,  or 
what  I  intended."  It  will  be  noted  that  in  none  of  these 
statements  was  there  any  allusion  to  an  agreement  or  promise 
on  his  part.  But  there  was  some  evidence  of  a  more  definite 
character.  The  wife  of  James  testified  that  deceased,  after 
inquiring  of  James  if  he  had  kept  account,  said  to  him: 
"  *  I  have  made  up  my  mind  to  give  you  the  Savanah  farm 
for  what  you  have  done  for  me,  if  you  will  accept  it ; '  and 
my  husband  said,  '  That  will  be  satisfactory  with  me,  imcle.' 
Uncle  Caleb  said  that  he  wanted  the  use  of  that  place,  mean- 
ing the  Savanah  farm,  but  wanted  the  use  of  that  place  as 
long  as  he  lived,  and  he  said,  *  If  I  get  sick  and  send  for  you, 
I  want  you  to  come  and  take  care  of  me ' ;  and  Jimmie  said, 
*  All  right,  uncle,  I  will  do  it.'  Caleb  said,  *  I  will  make  a 
deed  for  you  and  leave  it  with  Sam  Carruthers ' ;  and  Jim- 
mie said,  *  That  will  be  satisfactory  with  me,  uncle.' " 
Maggie  Herold  testified  to  the  same  conversation,  and  Car- 
ruthers related  an  interview  with  deceased  several  months 
prior  to  his  death,  in  which  the  latter  asked  whether  he  could 
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make  and  acknowledge  deeds  and  retain  them  in  his  own 
possession  to  take  effect  at  his  death.  Being  told, that  such 
deeds  would  be  of  no  account  unless  delivered  to  the  grantee 
or  deposited  in  escrow  to  be  delivered  upon  his  death,  de- 
ceased replied  that  he  would  come  in  later  and  have  his  will 
drawn.  This  was  all  the  evidence  bearing  on  the  issues,  save 
that  proving  that  James  had  rendered  services  for  the  de- 
ceased at  frequent  intervals  on  his  farm  and  by  doing  errands 
for  him,  such  as  paying  his  taxes  and  attending  to  business 
matters,  and  that  he  had  jissisted  in  caring  for  him  during 
the  last  ten  or  twelve  days  of  his  life.  The  deceased  had 
lived  for  many  years  on  a  farm  about  a  mile  west  of  Stiles. 
The  home  of  James  H.  Collins  was  on  his  brother's  farm 
about  two  miles  southeast  of  Bloomfield,  where  he  had  lived 
about  a  year.  Prior  to  that  he  had  resided  for  sixteen 
months  at  Valley  Junction,  to  which  place  he  had  moved 
from  Bloomfield,  where  he  had  been  engaged  in  business 
for  three  years  previous.  Prior  to  that  he  had  resided  on 
his  mother's  farm  near  Stiles  since  1886.  It  is  apparent 
that  for  five  years  or  more  James  had  not  been  easily  acces- 
sible to  deceased,  and,  before  that,  most  of  the  things  he 
had  done  for  his  uncle  were  of  a  kind  for  which  he  might 
without  impropriety  have  exacted  compensation  even  from  a 
near  relative.  Probably  they  were  mutually  friendly,  but 
the  record  is  peculiarly  wanting  in  evidence  of  those  personal 
services,  save  a  few  errands,  usually  proven  in  such  cases. 
Certain  it  is  that  the  alleged  consideration,  aside  from  love 
and  affection,  was  grossly  inadequate.  Even  if  the  promise 
were  made  "  in  payment  of  all  James  had  done,''  the  latter 
did  not  change  his  situation  as  to  the  past  transactions  in  any 
way.  Nothing  was  done  under  the  agreement  referable  ex- 
clusively thereto,  save,  as  is  contended,  the  assistance  in  the 
care  of  deceased  during  his  last  sickness.  According  to  both 
witnesses,  his  request  that  the  nephew  come  and  care  for  him 
when  sick  was  added  after  his  statement  that  he  would  con- 
vey the  farm  for  what  had  been  done.     It  is  hardly  con- 
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ceivable  that  either  supposed  that  James  was  being  employed 
to  care  for  his  imde  at  a  price.  Indeed,  every  expression 
of  deceased,  save  in  the  hearing  of  these  two  women,  indi- 
cated that  his  thought  was  to  give  to  James,  not  to  execute 
an  obligation  in  his  favor,  and,  as  he  did  not  do  so,  equity 
cannot  relieve.  The  record  has  failed  to  convince  us  that, 
if  deceased  promised  to  convey  the  land,  this  promise  was 
rescued  from  the  operation  of  the  statute  of  frauds  by  part 
performance. — Affirmed. 


Rudolph  Hubki  v.  The  Sioux  City  Stock  Yabds  Com- 
pany, Appellant. 

Quieting  title:    kight  to  hecsxe.    Where  plaintiff's  grantors,  in  an 

1  action  to  quiet  title,  accepted  a  quitclaim  deed  to  the  property 
from  another,  after  his  conveyance  by  general  warranty  to  plain- 
tiff, denied  plaintiff's  right  to  a  decree  and  refused  to  transfer 
such  interest  until  after  the  close  of  the  evidence,  a  decree  quiet- 
ing title  and  awarding  costs  was  proper. 

Same:    attorney's  fees.    Where  the  grantor   in  a  warranty  deed 

2  subsequently  takes  a  conveyance  of  the  property  by  quitclaim 
from  another,  denies  his  grantee's  right  to  relief  against  the  same 
and  otherwise  asserts  rights  thereunder,  his  grantee  is  justified 
in  demanding  a  quitclaim  of  the  interest  so  acquired,  and  upon 
its  refusal  is  entitled  to  attorney's  fees  as  provided  in  Code,  sec- 
tion 4226. 

Same:    allowance  by  ooust:    presumption.    The  trial  court  is  not 

3  required  to  hear  evidence  as  to  the  reasonable  amount  of  an  attor- 
ney's fee  under  the  provisions  of  Code,  section  4226,  and  will  be 
presumed  to  have  made  a  proper  albwance  in  the  absence  of  a 
contrary  showing. 

Appeal    from    Woodbury    District    Court. —  Hon.    David 
MoxTLD,  Judge. 

Monday,  Febbuaby  17,  1908. 
Rbhbabino  Denied,  Tuesday,  May  12,  1908. 
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AcTiojr  to  quiet  title  to  certain  real  property  and  to 
recover  attorney's  fees  on  aoconnt  of  the  refusal  of  the  de- 
fendant to  execute  a  quitclaim  deed  under  the  provisions  of 
Code,  section  4226.  There  was  a  decree  for  plaintiff,  and 
judgment  for  attorneys'  fees  in  the  sum  of  $40.  From  this 
decree  and  judgment,  defendant  appeals. — Affirmed. 

MUehrist  dk  Scott,  for  appellant 

Edwin  J.  Stason,  for  appellee. 

McCi-Aiif ,  J. —  Plaintiff  alleged  that  he  was  the  owner 
in  fee  simple  and  entitled  to  the  possession  of  lots  6,  7,  8, 
and  9,  in  block  32,  in  Floyd  City,  an  addition  to  Sioux  City, 
and  that  he  was  credibly  informed  and  believed  that  de- 
fendant made  some  daim  adverse  to  him  in  and  to  said 
property  which  was  without  foundation.  He  also  allied 
that  he  had  tendered  to  the  defendant  a  quitclaim  deed  for 
execution  accompanied  with  the  offer  of  $1.25  in  accordance 
with  the  provisions  of  Code,  section  4226,  which  provides 
that  if  a  party  twenty  days  or  more  before  bringing  suit  to 
quiet  title  to  real  estate  shall  request  of  the  person  holding 
an  apparent  adverse  interest  or  right  therein,  the  execution 
of  a  quitclaim  deed  thereto,  and  shall  also  tender  to  him 
$1.25  to  cover  the  expense  of  the  execution  and  delivery  of 
the  deed,  and  the  person  to  whom  such  offer  is  made  refuses 
or  neglects  to  comply  therewith,  the  filing  of  a  disclaimer 
of  interest  or  right  by  the  latter  shall  not  avoid  the  costs  in 
an  action  afterwards  brought,  and  the  court  may,  in  its  dis- 
cretion, if  plaintiff  succeeds,  tax  in  addition  to  the  ordinary 
costs  of  court  an  attorney's  fee  for  plaintiff's  attorney  not 
exceeding  $25  if  the  action  involves  a  single  tract  not  ex- 
ceeding forty  acres  in  extent,  or  a  single  lot  in  a  city  or 
town,  and  a  reasonable  fee  in  case  two  or  more  city  or  town 
lots  are  included  in  the  description.     The  evidence  for  plain- 
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tiff  established  his  absolute  ownership  of  the  lots  described, 
and  negatived  any  adverse  interest  or  right  therein  on  the 
part  of  the  defendant,  and  also  established  the  tender  of  the 
requisite  fee  with  the  request  for  the  execution  of  a  quit- 
claim deed  which  was  offered  to  defendant  for  that  purpose, 
and  the  neglect  and  refusal  of  defendant  to  execute  such 
deed. 

I.  So  far  as  the  decree  quieting  title  in  plaintiff  is 
concerned,  there  is  really  no  controversy  between  the  parties. 
Plaintiff  showed  that  title  to  lots  Y,  8,  and  9  had  been  ao- 
1.  QuwriHo  quired  by  plaintiff  from  defendant  under 
to^dirS?  deeds  which  in  their  granting  clauses  pur- 
ported to  convey  only  defendant's  right,  title,  and  interest 
in  the  described  premises,  but  which  contained  also  cove- 
nants that  defendant  held  the  premises  by  good  and  perfect 
title,  had  good  right  and  lawful  authority  to  sell  and  convey 
the  same,  that  they  were  free  and  clear  of  all  liens  whatso- 
ever, and  that  the  grantor  covenanted  to  warrant  and  defend 
against  the  lawful  claims  of  all  persons  whomsoever.  The 
title  to  lot  6  was  made  out  by  proof  of  the  necessary  chain  of 
conveyance  from  the  government  It  was  also  shown  for 
plaintiff  that,  after  the  acquisition  by  him  of  the  title  to  the 
property  as  already  indicated,  defendant  accepted  from  one 
Donahue  a  quitclaim  deed  covering  in  its  description  the  lots 
to  which  plaintiff  claimed  title,  and  that,  when  defendant's 
oflScers  were  asked  to  execute  a  quitclaim  deed  to  plaintiff 
for  the  property  owned  by  him,  they  offered  to  do  so  on  the 
making  of  a  quitclaim  by  plaintiff  to  defendant  for  a  portion 
of  an  alley  not  included  in  the  lots  above  described  as  the 
property  of  the  plaintiff.  In  its  original  answer  the  de- 
fendant denied  plaintiff's  right  to  a  decree  quieting  title  in 
him  as  against  the  defendant,  and  not  until  the  conclusion  of 
the  evidence  on  the  issue  thus  raised  did  it  file  an  amended 
answer  disclaiming  any  right  to  or  interest  in  the  property 
as  against  plaintiff.     It  was  proper,  therefore,  that  the  court 
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should  give  to  the  plaintiff  the  decree  asked  quieting  his 
title  and  tax  the  costs  of  the  action  to  the  defendant 

II.  The  real  controversy  in  this  appeal  seems  to  be  as 
to  whether  the  conrt  properly  taxed  an  attorney's  fee  against 
defendant  under  the  provisions  of  Code,  section  4226,  above 
2  SAMB-attor-  referred  to.  The  contention  for  appellant  is 
ne/s  fees.  ^^^  while  the  deeds  of  defendant  to  plaintiff 
for  lots  Y,  8,  and  9  were,  as  to  their  granting  clauses,  only 
quitclaim  deeds,  the  general  warranties  attached  thereto  con- 
verted them  into  warranty  deeds  under  which  any  subse- 
quent title  acquired  by  defendant  would  inure  to  plaintiff, 
and  therefore  there  was  no  occasion  for  demanding  a  subse- 
quent quitclaim  deed,  although  defendant  had  accepted  from 
Donahue  a  quitclaim  covering  these  lots  which  purported  to 
vest  some  right,  title,  or  interest  in  defendant.  In  this  con- 
nection, counsel  discuss  with  considerable  learning  a  number 
of  cases  from  other  States  involving  the  effect  of  such  deeds 
as  those  which  defendant  had  given  to  plaintiff  for  the  lots. 
We  do  not  find  it  necessary  to  enter  into  this  discussion.  It 
is  apparent  under  the  authorities  that  there  might  well  be 
some  question  as  to  whether  any  subsequent  right,  title,  or 
interest  acquired  by  the  defendant  after  the  execution  of  its 
deeds  to  plaintiff  would,  under*  those  deeds,  inure  as  a  matter 
of  law  to  the  plaintiff.  Under  the  Donahue  quitclaim  deed 
defendant  appeared  to  have  acquired  some  right,  title,  or  in- 
terest to  the  lots  subsequently  to  the  execution  of  its  deeds 
to  plaintiff;  and  this  we  believe  was  sufficient  to  throw  a 
cloud  on  plaintiff's  title  justifying  him  in  requesting  a  quit- 
claim deed  from  defendant  which  would  remove  such  cloud. 
The  fact  that  defendant  failed  to  execute  the  quitclaim  deed 
thus  requested,  save  on  relinquishment  by  plaintiff  of  some 
assumed  right  to  or  interest  in  other  property,  in  itself 
showed  that  defendant  was  attempting  to  assert  an  adverse 
interest,  and  the  subsequent  denial  by  defendant  of  the 
relief  which  plaintiff  was  asking  lent  further  color  to  the 
assertion  by  defendant  of  an  adverse  interest     Under  these 
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circumstances,  plaintiff  was  certainly  justified  in  requesting 
a  quitclaim  deed  as  provided  by  the  statute,  and  the  failure 
of  the  defendant  to  comply  jvith  the  request  warranted  a 
judgment  for  attorney's  fees.  Moreover,  the  Donahue  quit- 
claim covered  lot  6,  as  to  which  plaintiff's  title  was  not  de- 
rived from  defendant,  and,  so  far  as  the  title  to  this  lot 
was  concerned,  defendant  was  clearly  asserting  an  adverse 
interest 

That  the  fee  of  $40  which  was  allowed  was  reasonable 
must  be  presumed  in  the  absence  of  any  showing  to  the  con- 
trary.    The  trial  court  is  not  required  to  take  testimony  as 
to  the  reasonable  amoimt  of  an  attorney's  fee 
ance  by  court:   which  is  to  be  taxcd  as  part  of  the  costs  in 
presumption,     ^y^^  abscucc  of  any  offer  of  evidence  on  the 
subject.     The  trial  judge  must  be  assumed  to  know  what  is 
a  reasonable  attorney's  fee,  at  least  where  no  issue  as  to  the 
amount   is   specifically  raised.     Moreover,   the   statute  ex- 
pressly provides  a  scale  in  accordance  with  which  the  fees 
may  be  fixed,  and  it  is  apparent  that  the  amount  allowed 
in  this  case  does  not  exceed  that  authorized  by  the  statute. 
The  decree  and  judgment  of  the  trial  court  is  affirmed. 


John  A.  Allison  v.  K.  W.  Hollembeak,  Appellant. 

Negotiable  instruments:  coNDmoNs:  liabhjty  of  blank  indorser. 
A  provision  written  on  the  back  of  a  note  at  the  time  of  its 
execution,  to  the  effect  that  the  note  is  secured  by  mortgage  and 
that  the  payee  shall  look  to  the  security  for  pajrment,  becomes  a 
part  of  the  instrument  and  renders  it  non-negotiable,  thus  limiting 
the  liability  of  the  maker:  and  a  blank  indorser  of  the  note  as- 
sumes no  greater  liability  than  that  of  the  maker:  so  that  a  sub- 
sequent holder  is  limited  in  his  recovery  to  the  mortgage  security, 
both  as  against  the  maker  and  blank  indorser. 

Appeal  from  Adair  District  Court, —  Hon.  James  D.  Gam- 
ble^ Judge. 
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Wkditesdat,  Febbuabt  19,  1908. 

BsHSAsiKG  DsiriKD,  TuESDAY,  Mat^12,  1908. 

Action  on  an  indorsement  of  a  promissory  note.  From 
judgment  on  a  directed  verdict  for  plaintiff,  the  defendant 
appeals. — Reversed. 

Eager  &  Powell,  for  appellant. 

Sullivan  &  Sullivan  and  Frank  B.  Wilson,  for  appellee. 

McClain,  J. —  On  September  4,  1903,  one  Henry 
Principal  executed  and  delivered  to  the  defendant  a  promis- 
sory note  for  $3,500,  payable  on  or  before  April  1,  1906. 
The  note  was  payable  by  its  terms  to  the  order  of  defendant, 
and  was  in  the  usual  form  of  negotiable  promissory  notes, 
save  that  on  the  back  were  written  at  the  time  of  its  execu- 
tion these  words :  "  This  note  is  secured  by  purchase  money 
mortgage  on  one  hundred  and  sixty  acres  of  land  in  Guthrie 
County,  Iowa,  and  payee  herein  agrees  to  look  to  mortgage 
security  for  payment  of  this  note.^^  On  November  20,  1903, 
in  connection  with  some  exchange  of  property  between  de- 
fendant and  the  firm  of  Osgood,  Allison  &  Son,  of  which 
plaintiff  was  a  member,  a  written  contract  was  entered  into, 
under  which  the  defendant  bound  himself  to  assign  and 
indorse  over  to  said  firm  the  note  above  described  "  by  sign- 
ing his  name  on  the  back  thereof,  and  to  execute  to  [said 
firm]  a  written  assignment  of  the  mortgage  which  secures 
said  note/'  In  accordance  with  this  agreement,  defendant 
indorsed  the  note  in  blank  and  delivered  it  to  the  firm  of 
Osgood,  Allison  &  Son,  and  by  that  firm  it  was  subsequently 
transferred  to  plaintiff.  On  February  27,  1905,  at  a  sale 
on  foreclosure  under  the  mortgage,  the  sum  of  $2,500. was 
realized  from  the  property,  which  amount  was  credited  on 
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the  note,  and  this  action  is  to  recover  the  balance  with  in- 
terest. 

The  stipulation  written  on  the  back  of  the  note  at  the 
time  of  its  execution  became  a  part  of  it.  Heaton  v.  AirUey, 
108  Iowa,  112;  Elmore  v.  Higgins,  20  Iowa,  250;  Bone- 
well  V.  Jacobsouj  130  Iowa,  170.  The  instrument  was 
thereby  rendered  nonn^otiable.  Nevertheless  by  the  in- 
dorsement thereof  defendant  assumed  an  obligation  to  his 
indorsee  or  any  subsequent  holder  to  pay  the  amount  due  as 
provided  in  the  instrument,  according  to  its  tenor.  Ne- 
gotiable Instruments  Act,  29th  General  Assembly,  chapter 
130,  Code  Supp.  1902,  section  3060-a66.  Prior  to  the 
passage  of  the  N^otiable  Instruments  Act)  this  court  held 
A.  that  the  indors^  of  a  nonnegotiable  instrument  became  liable 
to  his  indorsee,  or  a  subsequent  holder,  as  a  maker  of  the  in- 
strument indorsed,  no  demand  or  notice  being  necessary  to  fix 
his  liability,  which  was  treated  as  absolute,  and  not  condi- 
tionaL  Hall  v.  Monohan,  6  Iowa,  216;  Billingham  v. 
Bryan,  10  Iowa,  317;  Lynch  v.  Mead,  99  Iowa,  66.  But, 
whatever  may  be  the  status  under  present  statutory  provi- 
sions of  a  blank  indorser  of  a  nonnegotiable  note,  there  is  no 
authority  for  holding  him  liable,  excepting  in  accordance 
with  the  terms  of  the  instrument  as  to  amount  to  be  paid 
and  condition  on  which  it  is  to  become  payable.  He  does 
not  assume  any  greater  liability  than  that  of  maker  of  the 
very  instrument  which  he  indorses.  As  against  the  maker, 
plaintiff  could  have  no  relief,  save  that  afforded  by  resort  to 
the  mortgage  security.  Elmore  v.  Higgins,  20  Iowa,  250. 
And  the  same  stipulation,  made  a  part  of  the  note,  which 
thus  limited  the  liability  of  the  maker,  also  constituted  a 
limitation  on  the  liability  of  defendant  as  indorser. 

The  court  erred,  therefore,  in  directing  a  verdict  for 
plaintiff.  Defendants  motion  for  a  verdict  should  have 
been  sustained,  and  judgment  rendered  in  his  favor  against 
plaintiff  for  costs. — Reversed. 

Vol  186  Ia^— 31 
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138    482  Floba  Newman,  Appellee,  v.  Abel  Fbench,  Defendant 

and  Appellant,   and  Chabi.es  H.  Watebhouse  and 
Sarah  H.  Labson,  Interveners  and  Appellants. 

Specific   performance:     executory   contbact   to   convey:     futubi 

1  support.  An  executory  contract  to  convey  real  property  in  con- 
sideration of  future  care  and  support  is  so  lacking  in  mutuality, 
until  the  care  and  support  has  been  fully  furnished,  that  no  relief 
by  way  of  specific  performance  of  the  agreement  to  convey  can  be 
given. 

Same:    EQuriABLE  relief.    A  court  of  equity  should  adjust  its  decree 

2  to  such  relief  as  the  plaintiff  shows  himself  entitled  to  under  the 
evidence,  irrespective  of  the  objections  made  to  the  sufficiency  of 
the  pleadings :  so  that  although  plaintiff  was  not  entitled  to  specific 
performance  of  an  executory  contract  to  convey  real  property,  in 
consideration  of  future  support  to  be  furnished  defendant  until 
such  support  was  furnished,  yet  an  injunction  restraining  defend- 
ant from  otherwise  disposing  of  the  property  so  long  as  plaintiff 
furnished,  or  was  ready  and  able  to  furnish  such  support,  should 
have  been  entered. 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  Q.  Thomp- 
son, Judge. 

Wbi>nesi>ay,  May  13,  1908. 

Action  for  specific  performance  of  an  oral  contract 
to  convey,  in  which  plaintiff  seeks  to  have  established  and 
confirmed  an  equitable  title  to  the  premises  in  controversy 
as  against  the  defendant,  who  holds  the  legal  title,  and  by 
cross-bill  against  the  interveners,  who  assert  a  title  under 
conveyance  by  defendant  There  was  a  decree  in  plaintiff's 
favor,  and  the  defendant  and  interveners  appeal. — Reversed. 

Bickel,  Crocker  &  Tourtellot  and  Heald  &  LinviUe, 
for  appellants. 
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Voris  &  Haas,  for  appellee. 

McClain,  J. — We  find  it  to  be  satisfactorily  estab- 
lished by  the  evidence  that  defendant,  who  is  the  father  of 
plaintiff,  and  who  was  oyer  eighty  years  of  age  at  the  time 
the  transactions  hereinafter  referred  to  took  place,  and  who, 
having  formerly  been  a  resident  of  Linn  county,  had  re- 
turned after  a  considerable  period  of  absence  to  the  home 
of  the  plaintiff  near  Central  City  soon  after  the  death  of 
plaintiff's  husband,  proposed  to  plaintiff  that  she  give  up  her 
home  and  go  to  live  in  town  where  the  defendant,  who  is 
blind,  might  more  conveniently  and  comfortably  live  with 
her.  Defendant  proposed  to  buy  such  a  house  as  would 
suit  the  plaintiff  at  an  expense  of  not  exceeding  $2,000  and 
plaintiff  selected  such  a  house  for  which  the  defendant  paid, 
taking  the  title  in  his  own  name.  It  was  arranged  in  ae- 
cordance  with  plaintifPs  wishes  that  her  daughter,  Mrs.  Lola 
Mann,  should  make  her  home  with  the  plaintiff  and  the  de- 
fendant, and  for  some  months  the  three  lived  in  the  house 
thus  procured,  the  defendant  furnishing  the  provisions  for 
the  family,  while  the  plaintiff  did  the  cooking  and  looked, 
after  the  house.  Defendant,  however,  became  dissatisfied 
with  the  arrangement,  and  went  to  live  with  a  granddaughter 
and  her  husband,  and  deeded  the  house  which  he  had  bought 
for  plaintiff  to  the  husband  of  this  granddaughter,  the  inter- 
vener, Charles  H.  Waterhouse,  and  the  other  intervener, 
Sarah  Larson,  defendant's  half  sister,  who  was  also  at  that 
time  living  with  Waterhouse  and  his  wife.  Defendant  also 
served  notice  on  plaintiff  to  quit  the  premises.  Plaintiff's 
claim  of  present  right  and  equitable  title  to  the  house  pur- 
chased for  her  by  the  defendant  is  that  in  consideration  of 
an  agreement  to  give  up  her  former  home,  and  go  to  live  in 
town  and  make  a  home  for  the  defendant,  and  take  care  of 
him,  he  agreed  that  the  house  purchased  under  this  arrange- 
ment should  be  hers,  and  that  she  has  fully  performed  the 
agreement  oit  her  part,  being  prevented  from  continuing  to 
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furnish  defendant  with  a  home  in  the  house  thus  purchased 
by  defendant's  voluntary  act  in  leaving  such  home  to  reside 
elsewhere.  As  against  the  interveners  claiming  title  under 
conveyance  from  defendant,  the  plaintiff  claims  that  such 
conveyance  was  made  in  violation  of  the  trust  under  which 
defendant  held  title  to  the  property  for  her  and  while  she 
was  in  possession  thereof,  and  therefore  the  interveners  are 
purchasers  with  notice,  and  subject  to  plaintiffs  equitable 
title. 

The  vital  controversy  in  the  case  is  as  to  the  nature  and 
effect  of  the  contract,  if  any,  made  between  defendant  and 
plaintiff,  in  pursuance  of  which  the  house  was  purchased  by 
^'  ^rmIncb"'  defendant,  and  plaintiff  removed  thereto,  and 
tractto w^**"  provided  a  home  for  defendant  so  long  as  he 
ISppo?t"'*  chose  to  remain.  It  would  be  impracticable 
to  set  out  all  of  the  testimony  of  many  witnesses  relating  to 
this  arrangement,  consisting,  as  it  does,  of  testimony  as  to 
conversations  between  plaintiff  and  defendant  prior  to  the 
purchase  of  the  house  and  declarations  of  defendant  as  to  his 
purpose  and  intention  in  doing  so.  We  are  satisfied,  how- 
ever, that  the  agreement  was  in  substance  that,  if  defendant 
would  buy  a  house  for  plaintiff  in  Central  City,  she  would 
remove  to  it  and  furnish  him  a  home,  and  that  after  his 
death  the  property  should  be  hers.  If  the  understanding 
between  the  parties  had  been  that  plaintiff  should  at  once, 
on  the  purchase  of  the  house,  become  the  absolute  and  un- 
qualified owner  thereof,  plaintiff  would  not  have  consented 
as  she  did  that  the  title  should  be  taken  in  the  name  of  the 
defendant.  We  think  that  her  right  to  have  the  property  as 
her  own  was  conditioned  upon  her  providing  a  home  for 
defendant  in  which  he  could  live  until  his  death,  and  the 
difficulty  which  we  have  in  reviewing  the  decree  of  the 
lower  court  is  as  to  the  nature  of  plaintiff's  present  right  and 
the  extent  of  the  relief  to  which  she  is  entitled  under  condi- 
tions as  they  existed  at  the  time  of  the  trial.  The  lower 
court  decreed  plaintiff  to  be  the  sole  and  absolute  owner  of 
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the  premises  in  controversy,  charged  only  with  her  liability 
to  care  for,  nurse,  and  support  the  defendant  during  his  life- 
time if  he  should  so  desire  and  return  to  said  home^  and  that 
at  the  death  of  defendant^  whether  he  has  prior  thereto  been 
or  is  then  living  with  the  plaintiff,  and  has  been  and  is  receiv- 
ing care,  nursing,  and  support  from  her  and  her  family  or  not, 
the  premises  shall  then  become  the  absolute  property  in  fee 
simple  of  the  plaintiff,  and  that  at  such  time  the  decree  shall 
pass  to  her,  or  her  heirs  at  law  or  devisees  if  she  is  then 
deceased,  the  legal  title  absolutely  in  fee  simple,  the  same 
and  as  fully  as  if  she  had  received  an  unconditional  war- 
ranty deed  therefor  from  the  defendant,  and  that  the  decree 
shall  then  stand  as  and  in  lieu  of  said  warranty  deed,  and 
the  deed  to  the  interveners  be  annulled,  set  aside,  and  de- 
clared of  no  effect,  and  the  record  thereof  canceled,  and  that 
the  interveners  be  required  to  quitclaim  to  the  plaintiff.  De- 
fendant is  also  enjoined  and  restricted  from  in  any  manner 
conveying  or  incumbering  or  in  attempting  to  convey  or 
incumber  the  premises  or  any  part  thereof,  and  he  is  decreed 
to  hold  the  legal  title  in  trust  for  plaintiff  during  his  life- 
time, and  not  otherwisa 

The  effect  of  this  decree  is  to  enforce  specific  per- 
formance of  an  oral  contract  to  convey  in  consideration  of 
future  personal  services  to  be  rendered  by  plaintiff  to  the 
defendant  An  executory  agreement  to  convey  in  consid- 
eration of  support  or  care  to  be  furnished  to  one  party  by 
the  other  during  the  lifetime  of  the  latter  cannot  be  specific- 
ally enforced  in  a  court  of  equity  by  the  latter,  and  there- 
fore lacks  such  mutuality  of  obligation  that,  until  it  has  been 
fully  executed  by  the  former,  no  equitable  relief  to  the 
former  by  way  of  specific  performance  of  the  agreement  to 
convey  can  be  given.  Flower  v.  Cruxkshank,  77  Iowa,  110 ; 
Bourget  v.  Monroe,  58  Mich.  563  (25  N.  W.  514) ;  Rich- 
mond V.  Dubuque  &  8.  C.  B.  B.  Co.,  33  Iowa,  422 ;  Hojh 
wood  V.  McCauslwnd,  120  loWa,  218.  The  cases  relied  upon 
by  counsel  for  appellee  are  those  in  which  the  contract  has 
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been  fully  performed  and  executed  by  the  party  contracting 
to  furnish  support  or  render  services,  and  we  have  no  ques- 
tion as  to  the  right  of  specific  performance  of  a  parol  contract 
to  convey  under  such  circumtances.  But  here  the  obligations  - 
of  plaintiff  have  not  been  fully  performed.  We  do  not  find 
it  necessary  now  to  determine  whether  defendant  had  any 
sufficient  reason  for  leaving  the  home  which  plaintiff  was 
providing  for  him.  Defendant  is  not  insisting  upon  recision 
of  the  contract  on  the  ground  of  failure  of  plaintiff  to  carry 
it  out,  but  he  is  insisting  that  no  such  con^ct  was  ever  made, 
and  that  he  had  a  perfect  right  to  convey  the  property  to 
interveners  without  reference  to  any  such  contract.  It  will 
be  time  enough  to  determine  the  sufficiency  of  performance 
by  plaintiff,  or  readiness  and  ability  on  her  part  to  perform, 
and  any  other  question  involving  her  right  to  a  decree  of 
specific  performance,  when  under  the  terms  of  the  contract 
she  claims  to  have  fully  performed  its  conditions  so  as  to  be 
entitled  to  the  property. 

It  is  argued  for  appellee  that  the  question  which  we 
have  discussed  as  to  right  of  specific  performance  was  not 
raised  in  the  trial  court,  and  that  defendant's  sole  contention 
2.  Same-  equita-  t^ere  was  that  uo  such  contract  as  relied  upon 
bie  relief.  j^y  plaintiff  was  ever  made.  But  in  an  equity 
case  the  court  should  only  grant  such  relief  as  the  plaintiff 
shows  himself  under  the  evidence  to  be  entitled  to,  and  the 
court  should  adjust  the  decree  to  the  evidence,  irrespective 
of  failure  to  make  specific  objection  to  the  sufficiency  of  the 
allegations  and  prayer  to  entitle  the  plaintiff  to  the  kind 
or  form  of  relief  which  is  asked.  It  remains  open  to  a  court 
of  equity  to  decree  that  which  is  equitable  under  the  evi- 
dence irrespective  of  objections  made  to  the  pleadings,  pro- 
vided, of  course,  the  allegations  of  plaintiff  show  him  to  be 
entitled  to  some  equitable  relief.  Seymour  v.  Shea,  62  Iowa, 
708.  The  decree  confirming  title  in  the  plaintiff  by  way  of 
specific  performance  subject  to  fulfillment  of  her  obligations 
under  the  contract  in  the  future  was  erroneous,  but  we  think 
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that,  as  against  the  attempt  of  the  defendant  to  convey  the 
title  to  the  interveners  free  from  any  claims  on  behalf  of  the 
plaintiff,  the  latter  is  entitled  to  some  equitable  relief,  and 
a  decree  should  be  entered  restraining  defendant  from  convey- 
ing or  attempting  to  convey  the  premises,  and  from  inter- 
fering with  plaintiff's  possession  and  enjoyment  thereof,  so 
long  as  plaintiff  continues  to  perform  or  to  be  ready  and 
able  to  perform  the  contract  on  her  part,  and  it  should 
provide  that  the  title  taken  by  the  interveners  under  de- 
fendant's conveyance  to  them  is  subject  to  the  right  of  plain- 
tiff to  have  the  fee-simple  title  to  the  property  conveyed  to 
her  when  her  obligations  under  the  contract  have  been  fully 
performed,  and  it  is  found  that  otherwise  she  is  entitled  to 
a  decree  on  her  contract  As  justifying  such  a  decree  as  is 
now  ordered,  see  Pflugar  v.  Pultz,  43  N.  J.  Eq.  440,  (11  Atl. 
123).      • 

The  decree  as  rendered  was  essentially  erroneous,  and  it 
is  reversed. 


Joseph  W.  Adams  v.  Union  Elbctbic  Co.,  Appellant  }g    ^ 


Negligence:  colusion  of  vehicle  with  street  car:  evidence.  The 
driver  of  a  vehicle  is  only  required  to  exercise  ordinary  pru- 
dence to  avoid  collision  in  crossing  a  street  car  track,  and  if  he 
observes  an  approaching  car  at  such  a  distance  that  in  the  exer- 
cise of  ordinary  care  he  believes  he  can  cross  safely,  but  in 
attempting  to  do  so  a  collision  occurs,  he  is  not  to  be  charged  with 
negligence  as  a  matter  of  law.  Under  the  evidence  in  the  instant 
case  the  question  of  plaintiffs  negligence  was  properly  submitted 
to  the  jury. 

Appeal    from    Dvhuque    District    Court. —  Hon.    M.    C. 
Mathews,  Judge. 

Thuesday,  May  14,  1908. 

Action  for  damages  resulting  in  judgment  against  de- 
fendant, from  which  it  appeals. — Affirmed. 


140      349 
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Hurd,  Lenehan  &  Kiesel  and  Matthews  &  Frantzen,  for 
appellant. 

T.  /.  FitzpatricJc  and  LongueviUe  &  Kintzinger,  for 
appellee. 

Lai>d,  C.  J. —  The  plaintiff  in  coming  south  on  Jack- 
son street  in  Dubuque  undertook  to  drive  his  horse  and  buggy 
across  the  defendant's  street  car  line  extending  east  and 
west  in  East  Point  avenue,  and  was  struck  by  a  car  coming 
from  the  east.  Appellant  insists  that  he  should  not  have 
been  allowed  damages  for  that,  as  it  is  contended,  he  con- 
tributed to  his  injury  by  his  own  negligence.  The  refusal 
to  direct  a  verdict  for  defendant  on  this  ground  is  the  only 
error  assigned.  In  determining  this  question  the  evidence 
most  favorable  to  plaintiff  must  be  accepted.  According 
to  the  evidence  in  his  behalf  he  had  taken  his  father  to  his 
home  on  Jackson  street  about  one  hundred  and  seventy  feet 
north  of  the  street  intersection,  and  when,  upon  returning, 
he  reached  the  north  side  of  the  avenue  he  noticed  a  car  com- 
ing from  the  east  beyond  the  next  street  and  about  three 
hundred  feet  away.  He  then  looked  up  the  avenue  in  the 
opposite  direction,  -and  upon  turning  his  head  back  noticed 
the  car  "  coming  along  at  a  terrible  speed,"  but  twenty  or 
thirty  feet  distant.  The  fore  part  of  the  buggy  was  then 
on  the  track,  and  in  going  across  the  collision  occurred.  Ac- 
cording to  the  testimony  in  behalf  of  plaintiff  his  horse 
trotted  until  reaching  the  avenue,  and  then  walked,  and  the 
car  was  moving  at  a  speed  of  twenty-five  or  thirty  miles  an 
hour.  On  the  contrary,  defendant's  evidence  tended  to  prove 
that  the  horse  was  trotting  at  four  and  one-half  to  six  miles 
an  hour  until  the  track  was  reached,  and  that  the  car  was 
moving  at  from  six  to  eight  miles  an  hour  and  was  slowed 
down  to  about  four  miles  an  hour  at  the  time  of  the  colli- 
sion. There  was  a  dispute  in  the  evidence  as  to  whether 
the  gong  sounded,  and  the  distance  from  where  plaintiff,  when 
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he  saw  the  car,  to  the  center  of  the  track  is  estimated  by  ap- 
pellant to  be  about  twenty-two  feet  and  by  appellee  at  twenty- 
eight  feet 

The  night  was  dark,  and  the  jury  might  have  found 
that  the  velocity  of  the  car  was  twenty-five  or  thirty  miles 
an  hour.  The  jury  also  might  have  found  that,  while  plain- 
tiff knew  it  was  coming,  he  was  not  aware  of  its  excessive 
speed,  and,  if  so,  in  the  exercise  of  ordinary  care,  might 
have  assumed  that  it  was  approaching  at  a  reasonable  rate 
of  speed.  Upon  observing  a  car  in  the  distance  the  driver 
of  a  vehicle  can  neither  recklessly  drive  upon  the  crossing 
in  a  race  with  the  car,  nor  is  he  arbitrarily  required  to  stop 
his  vehicle  and  await  for  its  passage.  The  right  of  each  to 
the  use  of  the  highway  is  protected,  and  neither  is  permitted 
recklessly  to  expose  the  other  to  danger.  If  the  driver  ob- 
serves a  car  on  the  line  at  such  distance  that  in  the  exercise 
of  ordinary  prudence  he  believes  he  can  safely  cross,  and  in 
undertaking  to  do  so  a  collision  occurs,  this  cannot  be  at- 
tributed to  negligence  on  his  part.  Patterson  v.  Tovmsend, 
91  Iowa,  725 ;  Ward  v.  Marshailtown  L.  P.  <&  B.  Co.,  132 
Iowa,  579.  As  observed  in  Chauvin  v.  Detroit  United  By. 
Co.,  135  Mich.  85  (97  K  W.  160),  if  one  were  always 
chargeable  with  negligence  for  driving  upon  a  track  when 
an  approaching  car  is  in  sight,  there  are  many  places  which 
could  never  be  crossed  without  fault.  Pedestrians  or  driv- 
ers of  teams  have  as  much  right  to  the  street  as  the  street 
car  company,  and  are  not  required  to  desist  from  traveling 
over  any  part  of  it  because  of  the  running  of  cars  thereon. 
All  exacted  is  that  reasonable  prudence  with  reference  to 
their  operation  be  exercised  by  them  to  avoid  injury,  and 
when  in  so  doing  it  can  be  said  that  they  reasonably  believe 
a  crossing  can  be  made  in  safety  they  may  go  over  without 
laying  themselves  open  to  the  t;harge  of  negligence.  Omaha 
8t.  By.  Co.  V.  MatJiiesen,  73  Neb.  820  (103  K  W.  666) ; 
Bichmond  Traction  Co.  v.  Clarke,  101  Va.  382  (43  S.  E. 
618) ;  San  Antonio  Traction  Co.  v.  Upson,  31  Tex.  Civ. 
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App.  50  (71  S.  W.  666) ;  Chicago  City  B.  Co.  v.  Sandudcy, 
198  III  400  (64  K  E.  990) ;  United  B.  &  E.  Co.  v.  Wat- 
hins,  102  Md.  264  (62  AtL  234) ;  Indianapolis  Street  B. 
Co.  V.  O'Donnell,  35  Ind.  App.  312  (73  N.  E.  163) ;  Col- 
lahan  v.  Philadelphia  Traction  Co.,  184  Pa,  425  (39  AtL 
222) ;  Lav/ler  v.  Hartford  Street  B.  Co.,  72  Conn.  -74  (43 
Atl.  547).  These  decisions  illustrate  the  application  of  the 
rule  as  stated  in  different  situations. 

Appellant  has  cited  a  niunber  of  cases  discussing  the 
dutj  of  looking  and  listening  before  attempting  to  cross  a 
street  car  line.  The  point  is  not  involved  here,  for  plain- 
tiff did  look,  and  was  aware  of  the  approach  of  the  car, 
though  not  of  its  excessive  speed.  In  looking  up  the  road 
to  the  east  he  saw  the  car;  but,  observing  a  reasonable  pre- 
caution for  his  safety  in  looking  the  other  way,  upon  turning 
his  head  back,  the  car  had  moved  so  rapidly  that  it  was  but 
twenty  or  thirty  feet  away.  With  the  front  wheel  of  his  ve- 
hicle then  on  the  track  what  was  he  to  do,  back  up  or  go  ahead  ? 
In  view  of  the  emergency  in  which  he  was  placed,  it  cannot  be 
said  as  a  matter  of  law  that  prudent  men  would  have  done  one 
way  rather  than  the  other,  and  therefore  it  was  for  the  jury 
to  say  whether  in  what  he  then  did  there  was  any  want  of 
ordinary  care.  So,  too,  when  he  first  observed  the  car,  had 
he,  as  an  ordinarily  prudent  man,  the  right  to  think  he 
could  cross  the  track  driving  on  a  walk  before  it  reached  him  ? 
It  does  not  require  a  very  nice  calculation  to  show  that  with 
his  horse  walking  at  an  ordinary  gait,  and  the  car  moving 
at  a  speed  such  as  the  jury  might  have  found  reasonable, 
though  up  to  the  limit  short  of  excessive,  the  plaintiff  might 
have  passed  in  safety;  and  this  being  so,  the  issue  as  to 
whether  in  undertaking  to  cross  as  he  did  plaintiff  was  guilty 
of  contributory  negligence  was  rightly  left  to  the  jury. — 
Afjp/rmed. 
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D.  O.  Stokb^  Appellant,  v.  W.  A.  Qxholey. 

Official  county  papers:  SEUEcnoN.  The  board  of  supervisors  is 
charged  with  the  duty  of  selecting  the  official  county  papers  from 
those  having  the  largest  circulation  within  the  county,  and  where 
one  publisher  contests  the  list  of  another  the  board  may  deter- 
mine its  correctness  from  evidence  aside  from  the  verified  list  filed 
with  the  auditor;  and  if  the  contested  paper  in  fact  has  the  largest 
subscription  within  the  county  it  is  entitled  to  selection,  even 
though  there  may  have  been  some  error  or  mistake  in  making  out 
the  verified  list 

Appeal  from  Sioux  District  Cowrf.— Hon.  F.  B.  Gatnob, 

Judge. 

Thuesday,  Junb  4,  1908. 

This  is  a  contest  over  the  award  of  the  county  print- 
ing.    The  plaintiff,  the  contestant,  appeals. —  Affirmed. 

Van  Ousterhout  &  Hospers,  for  appellant. 

John  E.  Orr  and  G.  Klay,  for  appellee. 

Shsbwin,  J. —  At  the  time  this  controversy  arose  the 
plaintiff  was  the  publisher  of  the  Hawarden  Independent, 
and  the  defendant  was  the  publisher  of  the  Hawarden  Chron- 
icle. The  board  of  supervisors  of  Sioux  county  determined 
to  select  three  papers  for  the  county  printing  for  1906,  and 
two  of  the  number  were  selected  without  question.  The 
parties  hereto  were  contestants  for  the  third  place,  and  the 
plaintiff  filed  objections  to  the  defendant's  list.  After  hear- 
ing the  objections  the  board  awarded  the  printing  to  the 
Chronicle,  whereupon  the  plaintiff  appealed  to  the  district 
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court.  A  demurrer  was  there  interposed  to  the  seventh 
paragraph  of  the  plaintiff's  objections,  and  it  was  sustained 
in  the  final  judgment  of  the  court  That  paragraph  alleged 
that  the  defendant's  list  of  subscribers  had  not  been  pre- 
pared as  required  by  law,  because  there  had  been  placed 
therein  under  the  heading  of  "  Hawarden  post  office  "  the 
names  of  subscribers  who  received  their  mail  through  the 
post  office  at  Calliope,  Iowa.  There  was  a  stipulation  in 
the  district  court  to  the  effect  that  between  twenty  and  thirty 
of  the  names  shown  on  the  defendant's  list  as  receiving  their 
mail  at  Hawarden  post  office  in  fact  received  it  at  the  Cal- 
liope office ;  but  it  was  also  stipulated  that,  after  "  deducting 
the  thirty  names  of  the  subscribers  receiving  their  mail  at 
Calliope  from  the  list  of  the  Chronicle,  the  list  on  its  face 
would  show  about  276  more  names  than  the  showing  made 
by  the  list "  of  the  Independent.  All  questions  have  been 
eliminated  from  the  case  except  the  sole  one  whether  the 
Chronicle's  list  satisfied  the  requirements  of  the  statute. 

Code,  section  441,  provides  that,  where  there  are  several 
applicants  for  the  printing,  the  circulation  of  the  respective 
papers  shall  be  determined  as  follows :  "  The  applicants 
shall  each  deposit  with  the  county  auditor,  ...  a  cer- 
tified statement,  subscribed  and  sworn  to  before  some  com- 
petent officer,  giving  the  names  of  the  several  post  offices, 
and  the  number  and  the  names  of  the  bona  fide  yearly  sub- 
scribers receiving  their  papers  through  each  of  said  offices 
living  within  the  county,  .  .  .  and  the  .  .  .  ap- 
plicants thus  showing  the  greatest  number  of  .  .  .  sub- 
scribers .  .  .  shall  be  the  county  official  papers.^'  The 
same  section  further  provides  that :  "  In  case  a  contest  is 
made  by  a  publisher,  the  board  shall  receive  other  evidence 
of  circulation,  and  he  shall  have  the  right  of  appeal  to  the 
district  court,  to  be  taken  as  in  ordinary  actions." 

The  appellant  urges  that  the  statute  should  be  strictly 
construed,  and  that  only  such  papers  as  have  filed  lists  pre- 
pared in  all  respects  in  strict  accordance  with  the  language 
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of  the  statute  are  entitled  to  consideration  as  applicants  for 
the  printing.  In  support  of  this  contention  we  are  cited 
to  the  case  of  Runyon  v.  Haislet,  90  Iowa,  376.  In  that 
case  the  plaintiff  had  filed  a  duly  prepared  and  certified  list, 
while  the  defendant  had  filed  no  list,  but  was  awarded  the 
printing  on  his  verbal  application  therefor.  It  was  held 
that,  when  more  than  two  statements  or  lists  are  filed  where 
but  two  papers  are  to  be  selected,  there  is  a  contest  within 
the  meaning  of  the  statute ;  and,  further,  that  the  only  ones 
whose  claims  for  the  county  printing  can  be  considered  by 
the  board  are  those  who  filed  the  statements  required  by  the 
statute.  The  question  of  the  sufficiency  of  a  filed  statement 
was  not  in  the  case,  nor  was  any  such  question  discussed  or 
determined.  There  is  a  contest  within  the  meaning  of  the 
first  clause  of  the  section  when  there  are  more  applicants 
than  two  in  counties  having  less  than  17,000  population, 
and  more  than  three  in  counties  having  a  population  of  17,- 
000  or  more.  And  in  case  of  such  a  contest  it  is  undoubtedly 
true  that  there  must  be  a  substantial  compliance  with  the 
statute  to  entitle  the  applicants  to  a  hearing  or  to  be  con- 
sidered as  applicants. 

But  the  last  clause  of  the  statute  provides  for  a  con- 
test of  a  different  kind.  That  relates  to  a  case  where  one 
publisher  contests  the  hona  fides  of  the  circulation  of  his 
competitor,  and  in  such  cases  the  statute  expressly  says  that 
evidence  other  than  the  statement  may  be  received.  In  other 
words,  when  the  circulation  of  a  paper  is  contested,  the  list 
is  not  conclusive,  and  no  matter  what  the  showing  therein 
made,  if  it  be  found  from  other  evidence  that  the  paper  has 
not  the  largest  number  of  hona  fide  yearly  subscribers  within 
the  county,  it  is  not  entitled  to  selection  as  one  of  the  county 
official  papers.  But  if,  through  error  or  mistake  alone,  a 
slight  variance  from  the  requirements  of  the  statute  is  made, 
we  see  no  valid  reason  for  holding  that  it  is  fatal  to  the  claim 
of  a  paper  which  in  fact  has  tiie  largest  number  of  hona  fide 
yearly  subscribers.     The  purpose  of  the  statute  is  to  advise 
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the  public  rather  than  to  favor  newspapers,  and  for  that 
reason  the  board  of  supervisors  is  required  to  select  the 
papers  having  the  largest  niunber  of  bona  fide  subscribers. 
In  this  connection  see  the  following  cases :  Y<yimg  v.  Bann, 
111  Iowa,  253 ;  Smith  v.  BochweU,  113  Iowa,  462. 

The  judgment  of  the  district  court  is  right,  and  it  is 
affirmed* 


State  op  Iowa,  Appellee,  v.  John  Bichmond,  auas  Johit 
Beiohman,  Appellant 

Criminal  law:    evidence:    admissions.    On  a  prosecution  for  break- 

1  ing  and  entering  a  freight  depot  tlie  implied  admissions  of  de- 
fendant made  to  the  compan/s  agent  in  attempting  to  avoid  a 
criminal  prosecution,  and  not  in  settlement  of  any  civil  liability, 
are  admissible  against  him. 

Breaking  and  entering:    evidence.    Proof  that  defendant  rolled  back 

2  a  door  to  the  freight  house  which  was  closed,  entered  and  took 
the  property,  will  support  a  charge  of  breaking  and  entering. 

Punishment    A  sentence  of  three  years  and  nine  months  is  not  an 

3  excessive  sentence  for  breaking  and  entering  a  freight  depot, 
when  there  was  neither  excuse  nor  palliating  circumstances,  ex- 
cept an  offer  to  return  the  stolen  property. 

Appeal  from  Clayton  District  Court. —  Hour.  A.  N.  Hob- 

soN,  Judge. 

Thubsday,  June  4,  1908. 

DEiFEin)ANT  was  indicted,  tried,  and  convicted  of  the 
crime  of  breaking  and  entering,  and  from  a  judgment  sen- 
tencing him  to  imprisonment  for  the  term  of  three  years  and 
nine  months  he  appeals. —  Affirmed. 

0.  H.  Schtdte,  Preston  &  Fletcher,  and  E.  E.  Bowen, 
for  appellant 
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ff.  If.  Byers,  Attorney  Gteneral,  and  Chas*  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Deemeib,  J. —  The  State  claims  that  defendant  broke 
and  entered  the  freight  house  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railroad  Company,  at  North  Euena  Vista  in 
Clayton  county,  Iowa,  and  took  therefrom  some  tobacco.  In 
support  of  its  claim  it  was  permitted,  over  defendant's  objec- 
tions, to  show  that  after  the  crime  was  committed  defend- 
ant went  to  the  station  agent  of  the  railway  company,  and, 
quoting  from  the  record :  "  He  says :  *  You  can  settle  this 
without  letting  the  company  know  anything  about  it.'  And 
I  says :  '  I  would  look  damn  pretty  settling  anything  like 
that.'  I  wasn't  put  there  for  that  business.  *Well,'  he 
says,  '  it  don't  amount  to  much.*  I  could  go  up  to  Sawyers, 
he  could  go  up  to  Sawyers,  and  buy  another  butt  of  tobacco, 
or  I  could  send  away  and  get  one.  He  would  see  that  I  would 
not  be  anything  out  by  the  deal  I  told  him : '  No,  I  couldn't 
do  anything  like  that'  He  says,  or  b^ged  me  to  settle  it  I 
says  *  I  could  not  see  anything  that  way.'  There  had  been 
so  much  of  that  going  on  down  there,  there  would  have  to 
be  an  example  made  of  somebody,  and  I  did  not  know  but 
what  he  was  as  good  material  as  any  one  else.  Then  he 
got  kind  of  brave.  He  says :  *  It  wouldn't  amount  to  any- 
thing anyhow.  It  would  just  be  a  petit  case.'  I  says :  *  I 
don't  know  anything  about  law,  but,'  I  says,  '  there  was  a 
stamp  on  those  goods,  and  I  don't  know  whether  that  makes 
any  difference  or  not  The  way  I  understand  law  I 
reckoned  a  stamp  would  be  some  offense.'  He  says:  '  No, 
it  wouldn't.'  He  was  persisting  two  or  three  times  to  settle 
it     Then  he  walked  away." 

I.  Complaint  is  made  of  the  ruling  because  it  is  said 
that  the  implied  admissions  of  the  defendant  were  made  as  an 
1.  Ceimikallaw:  offcr  of  Compromise  and  were  therefor  inad- 
ftdmissions.  missible.  Defendant  was  not  offering  to  set- 
tle any  civil  liability,  but  evidently  was  trying  to  suborn  the 
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witness,  or  to  compound  a  felony.  Surely  his  admissions  in 
so  doing  were  admissible  against  him.  The  rule  upon 
which  counsel  relies  is  not  applicable  to  criminal  cases. 
State  V.  Soper,  16  Me.  293  (33  Am.  Dec.  665).  The  cases 
upon  which  reliance  is  placed  are  not  in  point  State  v. 
Lwvin,  80  Iowa,  555,  was  a  civil  suit,  a  bastardy  proceed- 
ing. State  V.  Nugent,  134  Iowa,  237,  was  a  criminal  case, 
but  the  offer  of  compromise  was  of  a  civil  suit  for  damages. 
State  V.  Emerson,  48  Iowa,  172,  was  a  criminal  case,  but 
the  offer  of  compromise  was  of  a  civil  suit.  In  the  case 
now  before  us  no  civil  suit  was  pending,  nor  was  one 
threatened.  Indeed,  there  was  no  offer  of  compromise  made 
by  defendant  for  the  purpose  of  settling  his  civil  liability. 
The  evidence  was  clearly  admissible. 

II.  It  is  said  there  is  no  testimony  tending  to  show 
a  breaking  and  entering,  and  that  defendant's  crime,  if  any, 
was  simple  larceny,  or  larceny  from  a  building  without  break- 

2.  Breaking  AND  ing.  In  this  Contention  there  is  no  merit, 
evidence. '  There  is  ample  evidence  to  show  that  defend- 
ant rolled  back  a  door  to  the  freight  house  which  was  closed, 
and  through  the  opening  so  made  entered  the  depot  and  took 
the  tobacco. 

III.  Lastly,  it  is  argued  that  the  sentence  is  excessive. 

We  do  not  think  so.     It  was  for  three  years  and  nine  months. 

The  maximum  in  such  cases  is  ten  years.  Defendant  of- 
fered no  excuse  for  his  crime,  and  there  are  no 
palliating  circumstances,  save  that  he  offered 

to  replace  the  tobacco.  This,  of  course,  is  no  excuse  or 
justification.  No  reason  appears  for  interfering  with  the 
discretion  of  the  trial  court. 

'So  error  appears,  and  the  judgment  must  be,  and  it  is, 
(iffiT7n,ed» 
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Mabt  a.  Johnston,  Appellant,  v.  Theophh^us  Mybes,  and 
A.  L.  Pabsons,  Administrator  of  the  Estate  of  Thep- 
OPHILUS  Myebs,  Appellees. 

Equitable  relief.    Under  a  prayer  for  general  equitable  relief  a  party 

1  is  entitled  to  any  relief  consistent  with  the  facts  pleaded  and  with 
the  proof. 

Agreement  to  will  property:    breach:    equitable  uens.    Although 

2  a  decedent  may  have  agreed  to  give  his  property  to  plaintiff  in 
consideration  for  care  and  support,  still  upon  failure  to  do  so 
and  recovery  of  a  money  judgment  therefor  plaintiff  was  not  en- 
titled to  a  lien  on  specific  property  to  secure  payment  of  the  same, 
in  the  absence  of  an  agreement  to  that  effect ;  the  remedy  in  equity 
is  to  have  a  trust  declared  in  favor  of  plaintiff  for  the  services. 

Appeal  from  Lee  District   Court. —  Hon.   Henry  Bank, 

Judge. 

Thubsday,  Junk  4,  1908. 

Action  originally  brought  against  Theophilus  Myers 
to  recover  compensation  for  services  rendered,  and  to  es- 
tablish the  amount  thereof  as  a  lien  upon  a  certain  lot  in 
the  city  of  Keokuk.  Pending  the  suit  Myers  died,  and 
Parsons,  his  administrator,  was  substituted  as  defendant. 
The  case  was  tried  to  the  court  as  in  equity,  resulting  in  a 
judgment  for  the  compensation  claimed,  but  denying  the 
lien  prayed.     Plaintiff  appeals. —  Affirmed. 

John  E.  Craig  and  8.  H.  Johnston,  for  appellant. 

F.  M.  Bollinger  and  James  8.  Burrows,  for  appellees. 

Debmer,  J. —  As  much  depends  upon  the  pleadings, 
we  here  copy  the  material  part  of  the  petition  in  full : 
Vol  138  I  Aw— 32 
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That  on  or  about  the  24th  day  of  April,  1901,  defendant 
came  to  hep  house  to  stay.  Soon  thereafter  he  drew  up  and 
duly  executed  a  will  whereby  he  bequeathed  the  plaintiff, 
Mary  A,  Johnston,  lot  Four  (4),  block  one  hundred  twenty 
(120),  in  the  city  of  Keokuk,  Lee  county,  Iowa,  and  in  said 
will  he  also  gave  all  his  personal  property  of  every  kind  and 
description,  and  informed  plaintiff  tiiat  she  was  to  have  all 
of  said  property  on  her  care  and  support  of  him,  the  said 
Theo.  Myers.  That  she  has  taken  care  of  and  provided  for 
the  wants  of  said  Myers  under  said  agreement  to  bequeath 
said  property  to  her  in  payment  therefor,  and  that  said  com- 
pensation for  her  care  and  support  should  be  paid  thereby. 
That  the  defendant  represented  she  was  so  provided  for  by 
said  will  which  he  had  informed  plaintiff  was  deposited  in  the 
custody  of  D.  F.  Miller,  as  custodian,  and,  relying  on  such 
representations  of  the  defendant,  she  has  provided  said  care 
and  support  for  defendant  Myers  for  two  years.  That  the 
defendant  some  time  in  the  month  of  February,  1903,  has 
taken  said  will  from  the  custody  of  D.  F.  Miller,  and  de- 
stroyed same,  and  that  by  so  doing  he  has  violated  his  prom- 
ise and  agreement  for  compensation  for  such  care  and  sup- 
port so  furnished  him.  That  the  care  and  support  of  said 
defendant  Myers  for  said  two  years  is  of  the  reasonable  and 
just  value  of  $500.  That  under  such  understanding  that 
she  would  receive  compensation  therefor  with  said  real  estate, 
to  wit,  lot  four  (4),  block  one  hundred  twenty  (120),  in  the 
city  of  Keokuk,  Lee  county,  Iowa.  She  has  an  equitable 
lien  and  charge  for  her  compensation  upon  said  real  estate. 
Wherefore  plaintiff  prays  that  her  said  lien  may  be  fore- 
closed, and  she  be  awarded  judgment  against  defendant  in 
the  sum  of  $500  and  costs,  and  that  the  same  be  decreed  to 
be  paid  out  of  said  real  estate  and  for  general  equitable  relief. 

Myers  answered  during  his  lifetime,  and,  among  other 
things,  claimed  that  at  the  solicitation  of  plaintiff  and  her 
husband,  plaintiff  being  his  niece,  he  went  to  live  in  the 
Johnston  family  without  thought  on  the  part  of  any  of 
the  parties  that  he  was  to  be  charged  anything  either  for 
services  or  board;  that  plaintiff  had  theretofore  lived  with 
him,  Myers,  for  two  or  three  years  without  any  charge  be- 
ing  made  her  and  that  this  was  the  reason  for  going  to 
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plaintiff's  home;  that  whatever  plaintiff  furnished  was  a 
mere  gratuity.  He  denied  having  agreed  to  convey  or  will 
the  lot  in  question  to  plaintiff  in  consideration  of  his  care 
and  support,  and  says  that  whatever  he  did  in  this  con- 
nection was  purely  voluntary.  He  further  pleaded  that  he 
had  withdrawn  the  will  which  he  had  at  one  time  made,  as 
he  had  a  right  to  do.  When  the  administrator  came  into 
the  case,  he  pleaded  the  statute  of  limitations,  the  statute  of 
frauds,  and  the  exemption  of  the  lot  in  question  as  a  home- 
stead. Upon  these  issues  the  case  was  tried  resulting  in 
the  judgment  above  stated.  The  amount  thereof  was  $500, 
with  6  per  cent  interest  from  February  27,  1903.  The 
demand  for  a  lien  upon  the  lot  was  denied.  Defendant  does 
not  appeal ;  and,  for  that  reason,  the  judgment  for  services 
must  be  accepted  as  a  verity.  PlaintifPs  appeal  is  from 
the  order  denying  an  equitable  lien  upon  the  lot  in  Keokuk. 
It  will  be  noticed  that  this  is  not  an  action  for  the 
specific  performance  of  the  contract  Plaintiff  evidently 
accepted  defendant's  denial  of  the  contract  as  a  breach  or 
1  equitaile  revocation  thereof,  and  she  elected  to  recover 
»"'**'•  a  money  judgment  for  services  performed; 

but  she  asked  that  the  amount  of  her  claim  be  established 
as  an  equitable  lien  against  the  lot  Her  theory  for  this  last 
contention  is  that  Myers,  in  consideration  of  services  per- 
formed, was  to  give  her  the  lot  in  question;  that,  pursuant 
to  promise,  he  did  at  one  time  make  a  will  devising  her  the 
property  which  he  afterwards  destroyed;  and  that  during 
her  lifetime  he  repudiated  the  agreement  after  having  re« 
ceived  care  and  support  for  nearly  two  years.  There  can 
be  no  doubt  under  the  testimony  that  Myers  frequently  de- 
clared he  was  going  to  and  had  given  plaintiff  his  property, 
and  to  some  he  declared  that  he  would  give  her  the  identical 
lot  in  question.  Defendant  contends,  however,  that  under 
the  pleadings  plaintiff  was  not  entitled  to  the  equitable  re- 
lief demanded,  and  that  in  no  event  is  she  entitled  to  a 
specific  lien  upon  the  property  for  the  amount  of  her  services. 
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Plaintiff,  on  the  other  hand,  says  that  her  prayer  for  gen- 
eral relief  is  broad  enough  to  justify  such  a  decree  as  she 
now  asks,  and  that,  having  made  the  agreement  to  give  her 
the  -property,  she  is  entitled  to  have  her  claim  declared  a 
lien  thereon.  This  presents  the  exact  point  for  decision  in 
the  case.  The  rule  in  this  State  with  reference  to  plead- 
ings is  that,  under  a  prayer  for  general  relief,  a  party  is 
entitled  in  equity  to  any  relief  which  is  consistent  with  the 
allegations  of  the  petition  and  sustained  by  the  proof. 
Hoshins  v.  Bowe,  61  Iowa,  180 ;  Pond  v.  Waterloo  Co.,  50 
Iowa,  596;  Laverty  v.  Sexton,  41  Iowa,  435;  Wilson  v. 
Horr,  15  Iowa,  489.  But  the  relief  must  be  consistent 
with  the  facts  pleaded;  for  the  defendant  is  entitled  to  his 
day  in  court  upon  the  issues  joined.  Code,  section  3775, 
and  cases  cited ;  Walker  v.  Walker,  93  Iowa,  643 ;  Johnson 
V.  Mantz,  69  Iowa,  710;  Bottorff  v.  Lewis,  121  Iowa,  27; 
Browne  v.  Kiel,  117  Iowa,  316. 

Gk)ing  back  now  to  the  petition,  it  will  be  observed  that 
this  is  not  an  action  for  specific  performance,  but  to  re- 
cover compensation  for  services  rendered  upon  the  theory 
«.  AcMEifiNTTo    that  defendant  Myers  had  violated  his  agree- 
i»TY:?°^h:    ment  to  give  or  will  the  property  to  plaintiff. 
Hens.  and  that  she,  plaintiff,  wants  compensation 

for  her  services,  or,  to  speak  in  the  language  of  tlie  law, 
recovery  of  the  consideration  paid.  She  did  not  ask  that 
the  property  be  awarded  her.  Indeed,  she  could  not  do 
that  and  at  the  same  time  recover  compensation  for  her 
services.  She  asked  and  was  given  a  money  judgment,  and 
she  prayed  that  the  amount  thereof  be  established  as  a  lien 
against  the  lot  in  question;  so  that  we  are  brought  down 
to  the  ultimate  proposition:  Is  plaintiff  entitled  to  such  a 
lien?  If  so,  it  is  because  defendant  Myers  agreed  to  give 
it  to  her  in  compensation  for  her  services.  The  trial  court 
was  justified  in  finding  that  defendant  Myers  never  agreed 
to  give  plaintiff  this  lot,  save  that  it  was  part  of  his  prop- 
erty.    True,  Myers  at  one  time  made  a  will  in  which  he 
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gave  plaintiflf  all  his  property,  both  real  and  personal,  after 
the  payment  of  his  debts  and  funeral  expenses ;  but  this  will 
was  afterwards  destroyed  by  cutting  out  and  entirely 
mutilating  plaintiflPs  name.  There  was  evidently  no  in- 
tention of  charging  the  specific  lot  with  a  lien  for  the  pay- 
ment of  plaintiffs  compensation.  The  contract,  if  there  was 
one,  was  that  Myers  was  to  give  plaijitiflf  all  his  property 
in  consideration  of  his  care  and  support.  Part  of  this  con- 
sideration was  furnished,  and  this  plaintiff  seeks  to  recover 
back.  Under  such  circumstances,  it  has  been  held  that 
plaintiff  is  not  entitled  to  a  lien  for  the  services  performed. 
Beach  v.  Bullock,  19  K.  I.  121  (32  Atl.  165).  This  is  upon 
the  theory  that  the  parties  did  not  intend  to  create  a  lien 
upon  specific  property,  and  that  the  only  remedy  in  equity 
is  upon. full  performance  to  have  a  trust  declared  in  favor 
of  the  party  performing  the  services.  See  Beach  Mod, 
Equity,  sections  573,  602,  and  cases  cited;  Bennett  v. 
Nichols,  12  Mich.  22.  It  is  doubtless  true  that  a  vendee  who 
has  paid  part  of  the  consideration  for  specific  real  property, 
and  who  without  his  fault  is  prevented  from  fully  perform- 
ing his  agreement,  may  have  judgment  for  the  amount  paid 
established  as  a  lien  against  the  property  for  the  amount 
thereof.  But  in  such  cases  the  contract  must  be  with  refer- 
ence to  specific  property,  and  the  vendee  must  not  be  in  de- 
fault by  abandoning  the  contract.  The  difficulty  with  plain- 
tiffs case  is  that  she  had  no  contract  with  reference  to 
specific  property,  and,  if  she  had,  it  was  according  to  the  * 
allegations  of  her  petition  to  devise  her  the  property.  The 
remedy  for  the  breach  of  such  a  contract  is  either  a  money 
judgment  for  services  performed  or  a  bill  in  equity  in  the 
nature  of  specific  performance  to  have  a  trust  declared,  and 
to  require  the  heirs  or  devisees  of  the  promisor  to  convey 
the  property.  The  case  is  identical  with  Beach  v.  Bullock, 
supra,  and  the  reasoning  of  that  opinion  we  adopt.  There 
is  no  reason  for  giving  plaintiff  a  preference  over  other 
creditors  of  the  deceased. 

The  decree  seems  to  be  right ;  and  it  is  affirmed. 
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Statb  op  Iowa,  Appellee,  v.  Fbed  Cbayton,  Appellant 

Trial:    reopening  case:    discrehon.    Reopening  a  case  for  further 

1  testimony  is  largely  a  matter  within  the  discretion  of  the  trial 
court,  and  in  the  absence  of  an  abuse  of  such  discretion  a  reversal 
will  not  be  ordered  for  a  refusal  to  do  so. 

Murder  in  second  degree:    evidence:    sentence.    Where  the  jury 

2  was  justified  in  finding  from  the  evidence  that  defendant,  charged 
with  murder,  had  had  several  altercations  with  deceased  which 
had  been  settled,  that  defendant  shot  deceased  from  a  window 
while  passing  his  house  along  a  footpath  leading  to  a  neighbor's, 
immediately  came  out  of  the  house  while  deceased  was  trying  to 
get  away  and  snapped  his  gun  at  him  again,  remarking  at  about  the 
same  time  "I  got  him,"  a  verdict  of  murder  in  the  second  degree 
was  justified,  and  a  sentence  of  fifteen  years  in  the  penitentiary 
was  not  excessive. 

Appeal  from  Monroe  District  Court. —  Hon.  F.  W,  EiOHia> 
BEBG£B,  Judge. 

Thubsdat,  June  4,  1908. 

Defendant  was  indicted  for  the  crime  of  murder  in 
the  first  degree.  Upon  trial,  he  was  convicted  of  murder 
in  the  second  degree,  and  was  sentenced  to  the  penitentiary 
for  the  term  of  fifteen  years.     He  appeals. —  Affirmed. 

Woodson  &  Brown,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Deemeb,  J. —  The  principal  points  relied  upon  for  a 
reversal  are  errors  in  the  introduction  of  the  testimony, 
misconduct  of  one  of  the  attorneys  for  the  State,  refusal 
of  the  court  to  open  up  the  case  for  the  receipt  of  additional 
testimony,  insuflSciency  of  the  testimony  to   support  the 
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verdict^  and  an  excessive  sentence.  Of  these  in  their  order. 
The  record  does  not  disclose  any  such  errors  as  defendant 
complains  of  in  argument  regarding  the  introduction  of 
testimony  in  his  behalf. 

I.  What  the  attorney  said  in  his  argument  for  the 
State  was  in  answer  to  the  argument  of  defendant's  coun- 
sel r^arding  the  deceased^  and  was  within  the  limits  of  his 
privilege. 

IL  During  the  argument  of  the  case  the  defendant's 
counsel  asked  permission  of  the  court  to  reopen  the  case  for 
the  introduction  of  further  testimony.  This  request  grew 
1.  Tkxal:  reopen-  out  of  a  controversy  between  counsel  as  to 
diMreticm.  what  testimony  a  witness  had  given.  The 
trial  court  found  that  there  was  no  ground  for  reopening 
the  case.  Defendant's  counsel  claimed  that  he  did  not  offer 
the  testimony  because  of  a  statement  made  to  him  by  the 
attorney  for  the  State.  This  attorney  denied  making  the 
statement;  and  the  court  did  not  remember  of  any  such 
statement  having  been  made.  The  matter  of  reopening  a 
case  is  within  the  sound  discretion  of  the  trial  court,  and  a 
case  will  not  be  reversed  for  failure  to  grant  it  unless  it 
appears  that  the  trial  court  abused  its  discretion.  State  v. 
BurJc,  88  Iowa,  661.  That  does  not  appear  here;  hence 
there  was  no  error  in  the  ruling. 

III.  There  was  testimony  tending  to  show  that  prior 
to  the  killing  defendant  and  the  deceased  had  had  several 
altercations,  but  that  these  matters  were  settled,  and  that 
«.  MuKDimxH  ^^^  ^^^  remarked  that  there  was  nothing 
^^^^  more  between  them.  They  lived  not  far 
aentence.  apart.  A  path  from  the  house  of  the  de- 
ceased led  past  defendant's  house  some  ten  or  twelve  feet 
distant  therefrom.  On  the  day  of  the  shooting  deceased 
went  to  a  neighbor's  house,  and,  as  was  usual  with  him,  he 
followed  this  path.  On  his  return  from  this  neighbor's, 
he  followed  the  same  path,  and  while  in  the  path  and 
directly  opposite  defendant's  house  defendant  shot  a  shotgun 
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loaded  with  buckshot  through  a  window  of  his  house  at 
the  deceased^  the  load  striking  him  in  the  side  and  breast^ 
resulting  in  his  death.  After  firing  the  shot  defendant  came 
out  of  his  house^  saw  the  decedent^  who  was  trying  to  get 
away,  pointed  the  gun  at  him,  and  snapped  it  a  second 
time.  Defendant  also  remarked  to  some  witnesses  at  or 
about  the  same  time,  "  I  got  him."  He  then  went  into  the 
house  and  got  his  hat,  and  was  not  seen  until  the  next  day, 
when  he  was  arrested.  Of  course,  the  defendant  had  an- 
other version  of  the  affair,  but  it  was  for  the  jury  to  find 
the  truth  of  the  matter,  and  it  evidently  concluded  that  the 
above  were  the  substantial  facts.  Upon  this  record  it  is 
dear  that  the  verdict  has  sufficient  support  in  the  testimony. 

IV.  We  need  only  add  in  view  of  this  testimony  that 
the  sentence  is  not  excessive. 

No  prejudicial  error  appears;  and  the  judgment  must 
be  and  it  is  affirmed. 


State  op  Iowa  v.  Waekbn  GtoonsuLL,  Appellant 

Incest:    corroboration:    accomplice.    The   statute   does  not  require 

1  corroborating  evidence  in  cases  of  incest  unless  the  other  party  to 
the  crime  is  an  accomplice;  but  where  force,  fraud,  and  undue  in- 
fluence is  practiced  upon  the  female  to  bring  about  the  intercourse 
she  is  not  regarded  as  an  accomplice. 

Same.    A  daughter  under  fourteen  years  of  age  is  presumed  incapable 

2  of  committing  the  crime  of  incest,  and  though  she  may  have  con- 
sented under,  the  teaching  that  it  was  right,*  still  in  the  absence 
of  evidence  tending  to  overcome  the  presumption  of  incapacity 
to  appreciate  the  wrong,  she  cannot  be  regarded  as  an  accomplice, 
and  failure  to  instruct  on  the  subject  of  corroboration  is  not 
erroneous. 

Same:    legitimacy  of  daughter.    It  is  enough  to  show  that  defend- 

3  ant  is  the  father  of  the  female  with  whom  the  alleged  intercourse 
was  had  to  constitute  incest,  regardless  of  whether  she  was  a 
legitimate  child. 
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Same:    evidence  of  other  similar  acts.    Other  acts  of  undue  fa- 
4    milianty  may  be  shown  as  tending  to  prove  the  crime  of  incest  on 
the  occasion  in  question. 

Limitations:    instruction.    Where  the  circumstances  are  such  as  to 
6    show  that  the  offense  of  incest  was  committed  within  the  statute 
of  limitations,  if  committed  at  all,  it  is  not  necessary  to  instruct 
regarding  the  statute. 

Venue:    evidence.    Evidence  held  sufficient  to  support  a  finding  that 
6    the  prosecution  was  had  in  the  proper  county. 

Appeal  from  Butter  District  Court. —  Hon.  C.  H.  Kbllby, 

Judge. 

Thubsday,  Junb  4,  1908. 

Thb  defendant  was  convicted  of  the  crime  of  inceat^ 
and  appeals. —  Affirmed. 

Tom  H.  Milner,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  C.  J. —  The  State  elected  to  rely  on  the  par- 
ticular offense  said  to  have  been  committed  in  the  Shell 
Rock  river  in  August,  1903.  The  evidence  tended  to  cor- 
1.  iNOOTtcor.  roborate  the  story  of  the  daughter  of  the 
accompli  accused,  but  the  court  failed  to  instruct  the 
jury  on  the  necessity  of  corroboration.  This  is  assigned 
as  error.  The  statute  does  not  exact  corroboration  in  prose- 
cutions for  incest  save  when  the  other  party  to  the  act  is  an 
accomplice.  Section  5489  of  the  Code  prohibits  conviction 
"  upon  the  testimony  of  an  accomplice,  unless  corroborated 
by  other  evidence  which  shall  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense."  Black's  Diction- 
ary defines  an  accomplice  as  ^^  an  associate  in  crime ;  one 
who  co-operates,  aids,  or  assists  in  committing  it"  Plainly 
enough  a  woman  who  voluntarily  has  sexual  intercourse 
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with  a  man  within  the  prohibited  degrees  of  relationship 
is  an  acoomplice.  State  v.  Keller,  8  N.  D.  563  (80  K  W. 
476,  73  Am.  St  Rep.  776) ;  State  v.  Jarvis,  18  Or.  360 
(23  Pac.  251) ;  Porath  v.  State,  90  Wis.  527  (63  N.  W. 
1061,  48  Am.  St  Kep.  954) ;  3  Wigmore,  Evidence,  section 
2060.  If,  however,  the  female  is  the  victim  of  force,  fraud, 
or  undue  influence,  so  that  she  does  not  act  voluntarily  and 
join  in  the  act  with  the  same  intent  the  male  does,  she 
ought  not  to  be  regarded  as  an  accomplice.  State  v.  Renr 
nick,  127  Iowa,  294;  State  v.  Kovhns,  103  Iowa,  720. 

In  the  case  at  bar  accused's  daughter  was  under  four- 
teen years  of  age,  and  therefore  presumed  incapable  to 
have  committed  the  crime.  Godfrey  v.  State,  31  Ala.  323 
(70  Am.  Dec  494),  and  note.  See  State  v. 
f.  Same.  MUholland,  89  Iowa,  6,  and  cases  collected  in 

22  Cyc.  624.  Of  course  this  is  a  rebuttable  presumption, 
and  decreases  in  strength  as  the  child  increases  in  years. 
Martin  v.  State,  90  Ala.  602  (8  South.  858,  24  Am.  St 
Bep.  844).  But  the  evidence  tended  to  confirm  rather  than 
rebut  this  presumption;  for,  while  the  victim  of  defend- 
ant's lust  did  not  claim  force  was  used,  she  did  testify  that 
he  had  taught  her  the  Scriptures  approved  their  conduct, 
or,  in  her  words,  "  he  used  to  have  me  read  out  of  the  first 
part  of  the  Old  Testament,  and  pointed  out  different  things 
in  the  first  part  of  the  Old  Testament  that  he  said  stood 
up  and  said  it  was  right  for  us  to  do  that  way."  In  the 
absence  of  any  evidence  tending  to  overcome  the  presump- 
tion of  incapacity  to  appreciate  the  wrong  she  was  doing,  it 
cannot  be  said  that  she  was  an  accomplice.  It  follows  that 
the  court  did  not  err  in  omitting  to  instruct  on  the  subject 
of  corroboration. 

II.  While  the  child  was  shown  to  have  been  defend- 
ant's daughter,  no  proof  was  introduced  that  her  mother 
s.  SAMiMegiti.  was  defendant's  wife;  nor  was  this  necessary. 
Singiiter.  The  wopd  "daughter"  plainly  is  employed 
in  section  4936  of  the  Oode  as  indicating  relationship  with* 
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out  reference  to  whether  it  is  legitimate  or  not*  See  2  Whar- 
ton*8  Crim.  Law,  834. 

III.  In  the  eighth  instruction  the  court  told  the  jury 
that  other  acts  of  undue  familiarity  could  be  considered  as 
tending  to  prove  that  occurring  in  the  river,  and,  unless 
4.  Same:  evidence  he  was  fouud  guilty  of  that,  he  should  be 

suractfc  acquitted.     Appellant  argues  this  was  error, 

in  that  such  acts  could  be  considered  only  as  tend- 
ing to  show  the  disposition  or  inclination  of  the  parties. 
Conceded,  but  for  what  purpose?  Plainly  enough  to 
prove  his  guilt  of  the  offense  charged. 

IV.  The  indictment  was  returned  March  18,  1906, 
and  the  offense  is  said  to  have  been  committed  about  August 
15,  1903.     The  daughter  so  testified,  and  that  the  water 

6.  LiifiTATioHs:  ^  ^^  ^^^^^  ^^®  warm,  and  Bussey  fixed  the 
-  *«»»*™«t«»^  date  at  a  time  when  his  cows  were  at  pasture. 
And  defendant  admits  he  was  in  bathing.  As  the  court 
instructed  that  he  must  be  convicted,  if  at  all,  of  committing 
the  act  while  in  bathing,  there  was  no  error  in  omitting  to 
instruct  on  the  statute  of  limitations.  The  circumstances 
were  such  as  to  preclude  any  finding  that  the  offense  might 
have  happened  earlier  than  March  13,  1903. 

V.  The  daughter  testified  that  the  place  where  they 
went  in  bathing  was  west  of  where  her  father  lived,  and 
she  thought  in  Butler  county.  Bussey  said  his  f ather^s  farm 
«.  ViHui:  eW.      ^^^  about  three  quarters  of  a  mile  north  of 

deuce.  defendant's,  and  near  the  east  line  of  Butler 

county.  Putting  this  evidence  together,  there  was  enough 
to  sustain  a  finding  that  the  venue  was  in  that  county. 
State  V.  Meyer,  135  Iowa,  507. 

Appellant's  contention  that  such  an  act  may  not  be 
perpetrated  in  the  water  is  not  entitled  to  serious  considera- 
tion. The  evidence  supports  the  verdict,  and  the  judgment 
is  affirtned. 
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Chicago,   Buklington   &   Quhtoy   Bailboad   Company, 
Appellant,  v.  W.  R.  Pieecr, 

Executions:  notice  of  ownership:  replevin.  Code,  section  3991, 
relating  to  notice  of  ownership  of  property  levied  upon  has  applica- 
tion solely  to  third  parties  claiming  to  own  the  property,  and  they 
cannot  maintain  replevin  against  the  officer  without  first  having 
given  the  statutory  notice. 

Appeal  from  Momroe  District  Court. —  Hon.  F.  W.  Eichisl- 
BEBGBE,  Judge. 

Thuksday,  Junb  4,  1908. 

A  replevin  action.     The  opinion  states  the  case. —  Af- 
firmed, 

Perry  <&  Perry,  for  appellant 

J.  F.  Abegglen,  for  appellee. 

Sheewin,  J. —  The  petition  alleged  in  substance  that 
the  defendant  Pierce,  as  constable,  held  an  execution  against 
the  Chicago,  Burlington  &  Quincy  Railway  Company,  an 
entirely  different  corporation  from  the  plaintiff,  and  that 
the  defendant  Spencer,  in  whose  favor  the  judgment  was 
rendered  on  which  the  execution  was  issued,  directed  him 
to  levy  upon  certain  property  belonging  to  and  in' possession 
of  the  plaintiff;  that  the  defendant  Pierce  obeyed  the  order, 
and  levied  upon  and  took  the  property  so  pointed  out  to  him. 
Pierce  demurred  to  the  petition  on  the  ground  that  it  did  not 
appear  therefrom  that  an  affidavit  and  notice  of  ownership 
was  served  on  him  before  the  commencement  of  the  action. 
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The  demurrer  was  sustained,  and  the  plaintiff  appealed  from 
a  judgment  thereon. 

The  sole  question  for  determination  is  whether  the  of- 
ficer was  entitled  to  the  notice  provided  for  in  section  3991 
of  the  Code.  If  he  was,  the  demurrer  was  rightly  sus- 
tained, because  replevin  will  not  lie  against  an  oflBcer  who 
has  received  no  such  notice  of  ownership.  Finch  v. 
Eollinger,  43  Iowa,  598 ;  Peterson  v.  Espeset,  48  Iowa,  262. 
And  in  such  action  it  is  necessary  to  allege  the  giving  of 
the  statutory  notice.  Allen  v.  Wheeler,  54  Iowa,  628. 
Section  3991  provides  as  follows:  "An  officer  is  bound 
to  levy  an  execution  on  any  personal  property  in  the  pos- 
session of,  or  that  he  has  reason  to  believe  belongs  to  the  de- 
fendant, or  on  which  the  plaintiff  directs  him  to  levy,  un- 
less he  has  received  notice  in  writing  imder  oath  from  some 
other  person,  his  agent  or  attorney,  that  such  property  be- 
longs to  him,  ...  or,  if  after  the  levy  he  receives  such 
notice,  such  officer  may  release  the  property  unless  a  bond 
is  given,  .  .  .  but  the  officer  shall  be  protected  from 
all  liability  by  reason  of  such  levy  until  he  receives  such 
written  notice." 

The  appellant  says  that  the  section  was  intended  to 
apply  only  to  cases  where  the  officer  is  directed  to  levy  upon 
property  which  is  in  the  possession  of  the  judgment  defend- 
ant, or  upon  which  he  is  directed  to  levy  as  the  property 
of  said  defendant  It  is  also  said  that  a  levy  on  the  prop- 
erty of  some  one  other  than  the  judgment  defendant  would  be 
wrongful,  and  that  no  notice  is  required  in  such  cases.  The 
language  of  the  section  is  plain,  and  there  can  be  no  un- 
certainty as  to  its  intent.  It  not  only  provides  that  the 
officer  is  bound  to  levy  on  property  in  the  possession  of  the 
judgment  defendant,  or  that  he  has  reason  to  believe  belongs 
to  him,  though  not  in  his  possession,  but  further  requires  a 
levy  on  property  which  the  plaintiff  points  out  It  has 
been  frequently  held  that  the  section  does  not  apply  to  a 
case  where  the  execution  defendant  claims  the  property  levied 
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on  as  exempt  It  applies  solely  to  third  persons  who  daim 
to  own  the  property^  and  in  all  such  cases  the  notice  is  re- 
quired;  and  a  replevin  suit  cannot  be  maintained  without 
it.  Raster  v.  Pease,  42  Iowa,  488 ;  Upp  v.  Neuhring,  127 
Iowa,  713.  The  cases  relied  upon  by  &e  appellant  in  no 
way  weaken  the  force  of  the  original  decision,  which  was 
in  the  Kaster-Pease  case.  In  Delancey  v.  Holcomh,  26  Iowa, 
94,  and  in  Jones  v.  Clark,  37  Iowa,  586,  the  actions  were 
not  against  officers.  In  Peterson  v.  Espesei,  supra,  the  hold- 
ing is  in  line  herewith,  and  in  Crosby  v.  Hungerford,  69 
Iowa,  712,  the  action  was  between  the  judgment  plaintiff 
and  the  officer.  It  is  true  that  it  was  held  in  the  latter 
case  that  the  plaintiff  could  not  recover,  if,  as  a  matter  of 
fact,  he  had  lost  nothing  by  reason  of  the  officer's  failure 
to  levy;  but  no  question  of  notice  was  involved  in  the  case. 
The  officer  simply  failed  to  make  a  levy.  There  can  be  no 
merit  in  the  appellant's  contention  that  the  sworn  petition 
in  the  case  took  /die  place  of  the  statutory  notice.  To  so 
hold  would  be  to  repeal  the  statute  and  to  overrule  previous 
decisions.  The  merits  of  the  case  are  not  involved  in  this 
appeaL  It  is  purely  a  question  of  procedure.  Had  the 
appellant  given  the  notice  required  by  section  3991,  the 
question  of  right  could  have  been  fully  determined. 

The  defendant  was  entitled  to  judgment  under  th0 
pleadings  and  the  law.  The  decision  of  the  district  court 
is  therefore  affirmed. 


S.  E.  Weight  and  H.  L.  Scott  v.  L.  Dudgeon,  Appellant. 

Election  of  remedies:  exchange  of  propekty:  REsassioN:  recov- 
ery OF  POSSESSION.  Where  one  brings  an  action  to  rescind  a  trade 
on  the  ground  of  fraud  and  recovers  judgment  for  the  value  of 
the  property  given  by  him  in  the  exchange,  he  cannot  thereafter 
claim  ownership  of  the  property  received  by  him  as  against  an 
action  for  its  possession  by  the  other  party;  nor  has  he  a  right  to 
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retain  the  possession  of  property  except  by  proper  legal  proceedings 
to  subject  the  same  to  the  satisfaction  of  his  judgment 

Appeal    from    Wapello    District    Court. —  Hon.    M.    A. 
BoBEiETSy  Judge. 

Thubsdat,  June  4,  1908. 

This  action  was  first  instituted  before  a  justice  of  the 
peace  to  recover  the  possession  of  a  roan  mare  called  "  Dove/' 
of  which  the  plaintiffs  claimed  to  be  the  owners,  and  which 
they  all^d  to  be  wrongfully  detained  from  them  by  de- 
fendant In  the  justice's  court  there  was  a  verdict  for  the 
defendant  and  a  finding  of  the  jury  that  the  value  of  the 
mare  was  $20.  The  defendant  appealed  to  the  district 
court,  where  the  case  was  tried  without  a  jury,  and  the  court 
rendered  judgment  in  favor  of  the  plaintiffs  awarding  to 
them  the  possession  of  the  mare.  On  a  certificate  granted 
by  the  trial  judge  the  defendant  appeals. —  Aflirtned, 

Smith  &  Lewis,  for  appellant. 

Steele,  Daugherty  &  Steele,  and  Jacques  &  Jacques,  for 
appellees. 

McOlain,  J, —  The  defendant  obtained  possession  of 
the  animal  to  which  this  action  relates  in  a  trade  between 
him  and  the  plaintiffs,  in  which  the  defendant  delivered 
to  plaintiffs  a  sorrel  horse  and  received  in  exchange  this 
roan  mare.  Subsequently  this  defendant  brought  an  action 
against  the  plaintiffs,  in  which  he  alleged  that  by  false  and 
fraudulent  representations  as  to  the  age,  value,  and  qualities 
of  the  roan  mare  he  was  induced  to  exchange  his  sorrel 
horse  for  her,  and  that  the  defendants  had  sold  the  horse 
and  put  it  beyond  their  power  to  restore  him ;  wherefore  he 
tendered  back  the  marcf  and  demanded  the  sorrel  horse, 
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which  demand  was  refused.  And  he  alleged  that  he  stood 
ready  to  return  said  roan  mare^  and  claimed  as  damages  the 
value  of  the  sorrel  horse  in  the  sum  of  $90,  loss  of  the 
use  of  said  horse  in  the  sum  of  $15,  and  costs  for  keeping 
the  roan  mare  in  the  sum  of  $12.  The  defendants  in  that 
action  denied  false  representations,  and  on  the  trial  of  the 
issue  thus  raised  the  court  instructed  the  jury  that,  if  the 
plaintiff  in  that  action  established  the  fraudulent  represen- 
tations relied  upon  and  showed  that  he  offered  to  return  the 
mare  to  defendants  within  a  reasonable  time,  then  they 
should  find  for  the  plaintiff,  and  allow  him  as  damages  such 
sum  as  the  evidence  showed  the  sorrel  horse  to  have  been 
reasonably  worth  in  the  market  at  the  time  of  the  trade,  not 
exceeding  his  value  as  stated  in  the  petition,  and  also  the 
cost  of  keeping  the  mare  after  she  was  tendered  back.  The 
jury  found  a  verdict  for  plaintiff,  and  judgment  was  rend- 
ered thereon  in  his  favor,  a  portion  of  which  judgment  was 
subsequently  paid  to  the  plaintiff  in  said  action  by  one  of 
the  defendants  therein. 

It  is  conceded  that  prior  to  the  commencement  of  the 
present  action  plaintiffs  made  a  demand  upon  the  present 
defendant  for  the  possession  of  the  roan  mare.  It  is  ap- 
parent that  the  judgment  which  this  defendant  recovered 
in  his  former  action  against  these  plaintiffs  was  predicated 
upon  a  rescission  of  the  sale  for  fraud.  Plaintiff  in  that 
action  did  not  seek  to  recover  the  difference  in  value  be- 
tween the  animal  which  he  had  received  in  the  trade  and 
the  one  which  he  had  given  to  plaintiffs,  but  he  asked  judg- 
ment for  the  entire  value  of  the  animal  which  he  had 
given  in  exchange,  and  which  the  defendants  in  that  action 
had  sold,  placing  it  beyond  their  power  to  restore  him. 
And  said  plaintiff  also  asked  as  an  item  of  recovery  the  ex- 
pense of  keeping  the  mare  from  the  time  of  such  tender 
until  the  time  of  the  trial.  Plaintiff  recovered  therefor  on 
the  theory  that  the  sale  was  rescinded,  and  that  he  was  hold- 
ing the  mare  as  the  property  of  the  defendants  in  that 
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action.  Having  elected  to  rely  on  that  theory  of  his  right 
to  recover  in  the  former  action,  and  having  recovered  judg- 
ment on  such  theory,  appellant  cannot  now  insist  that  he  is 
the  owner  of  the  .mare.  It  must  be  presumed  that  the  ver- 
dict of  the  jury  in  the  former  action  in  favor  of  the  plain- 
tiff therein  was  for  the  entire  value  of  the  horse  which  he 
had  given  defendants  in  that  action  in  exchange  for  the 
mare,  and  it  was  not  open  to  him  after  the  recovery  of  such 
judgment  to  show  by  affidavits  of  jurors  that  they  determined 
the  amount  of  their  verdict  by  finding  the  difference  be- 
tween the  value  of  the  horse  which  the  defendants  in  that 
action  had  received  and  sold  and  the  value  of  the  mare 
which  this  appellant  as  plaintiff  in  that  action  still  retained. 
If  the  jurors  returned  a  verdict  on  that  basis,  they  violated 
the  instruction^  of  the  court,  and  we  know  of  no  authority 
for  collaterally  impeaching  a  judgment  by  affidavits  of 
jurors  subsequently  secured  that  they  took  into  considera- 
tion other  facts  than  those  upon  which  by  the  instructions 
of  the  court  they  were  bound  to  determine  the  amount  of 
such  verdict. 

The  contentions  for  appellant  seem  to  be,  first,  that 
even  after  this  appellant  had  recovered  a  money  judgment  on 
the  former  trial  the  defendants  in  that  judgment  were  en- 
titled to  the  possession  of  the  mare  which  remained  in  ap- 
pellant's possession  only  upon  tendering  a  return  of  the 
sorrel  horse;  and,  second,  that  said  defendants  were  en- 
titled to  the  possession  of  the  mare  only  on  a  full  satisfac- 
tion of  the  judgment  against  them.  It  is  sufficient  to  say  as 
to  the  first  of  these  contentions  that  the  money  judgment 
was  a  full  satisfaction  of  the  breach  of  duty  on  the  part  of 
the  defendants  in  that  judgment  in  not  returning  the  sor- 
rel horse  when  demanded;  and  the  complete  answer  to  the 
second  contention  is  that,  after  the  rendition  of  the  money 
judgment  in  appellant's  favor  in  the  former  action,  he  held 
the  mare  as  the  property  of  these  plaintiffs  with  no  judg- 
ment lien  thereon,  but  subject  to  be  applied  by  proper  legal 
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proceedings  to  the  satisfaction  of  his  judgment  against  these 
plaintiffs.  Appellant  has  taken  no  steps  to  secure  the  ap- 
plication of  this  property  of  the  plaintiffs  which  he  holds 
to  the  satisfaction  of  his  judgment,  but  has  asserted  the  right 
to  retain  possession  as  owner.  This  it  is  plain  he  can- 
not do. 

The  judgment  of  the  trial  court  is  affirmed. 


138  514  J.  H.  QuEAL  &  Co.,  Appellant,  v.  James  Petebson. 

el41    366 

Guaranty  contract:  consideration  :  fobbearance.  An  agreement  to 
forbear  the  enforcement  of  a  claim  is  a  valid  consideration  for  the 
promise  of  a  third  party  to  pay  the  debt  of  another,  but  the  mere 
fact  of  forbearance  is  not  sufficient  evidence  from  which  to  infer 
the  promise;  there  must  be  a  showing  that  the  creditor  did  in  fact 
forbear  at  the  request  of  the  debtor  upon  the  strength  of  the  third 
part/s  promise. 

Appeal  from  Lyon  District  Court. —  Hon.  Wm.  Hutchin- 
son, Judge. 

Thubsday,  June  4,  1908. 

Action  on  a  written  instrument  of  guaranty.  At  the 
conclusion  of  the  evidence  there  was  a  directed  verdict  for 
defendant,  and  from  the  judgment  thereon  plaintiff  appeals. 
—  Affirmed. 

Simon  Fisher,  for  appellant. 

E.  C.  Roach,  for  appellee. 

McClain,  J. — '  On  April  8,  1896,  one  Nielson  was  in- 
debted to  plaintiff  on  a  promissory  note  for  $120  then  past 
due,  and  defendant  executed  to  plaintiff  his  promise  to  pay 


Digitized  by 


Google 


June  1908]  Qusai.  v.  Pbtekson.  515 

the  same  in  the  following  words:  "In  regard  to  the  N. 
S.  Nielsen  note  of  $120  held  by  you  and  due  September  1, 
1895,  if  this  note  is  not  paid  by  said  Nielsen  by  October  1, 
1896>  I  hereby  agree  to  take  it  up  October  1,  1896,  for 
$100."  Action  being  brought  against  defendant  on  this 
obligation,  nonpayment  by  Nielsen  of  his  note  being  alleged, 
defendant  denied  his  liability  on  the  ground,  that  his  ob- 
ligation was  entered  into  without  any  consideration,  and 
the  evidence  showed  that,  while  defendant  did  voluntarily 
undertake  to  satisfy  Nielsen's  obligation  for  $120,  with  in- 
terest, by  paying  $100  at  a  future  date,  provided  Nielsen's 
note  then  remained  unpaid,  there  is  no  evidence  that  de- 
fendant requested  plaintiffs  to  forbear  suit  on  the  Nielsen 
note,  or  that  plaintiffs  agreed  to  forbear  such  suit,  or  that 
plaintiffs  did  forbear  in  reliance  on  defendant's  guaranty. 
An  agreement  to  forbear  for  a  time  the  enforcement  of  a 
claim  is  a  valid  consideration  for  the  promise  of  a  third 
person  to  pay.  Burke  v.  Dillin,  92  Iowa,  557,  564;  Rix  v. 
Adams,  9  Vt.  233  (31  Am.  Dec  619).  While  it  seems 
to  have  been  thought  at  ohe  time  that  the  promise  to  forbear 
which  would  serve  as  consideration  for  a  guarantee  by  a 
third  person  must  be  for  a  definite  time,  or  for  a  reasonable 
time,  nevertheless  it  has  been  held  that,  where  there  is  an 
agreement  to  forbear,  it  will  be  presumed  to  be  for  a  reason- 
able time  in  the  absence  of  any  stipulation  as  to  a  specified 
time.  Strong  v.  Sheffield,  144  N.  Y.  392  (39  N.  E.  330) ; 
Sidwell  V.  Evans,  1  Pen.  &  W.  (Pa.)  383  (21  Am.  Dec. 
387).  If  the  creditor  does  in  fact  forbear  from  suing  at 
the  request  of  another,  there  is  a  good  consideration  for  the 
guaranty  of  the  indebtedness  in  connection  with  such  request. 
Crears  v.  Hunter,  19  Q.  B.  D.  341.  But  the  mere  fact  of 
forbearance  is  not  sufficient  evidence  froiH  which  a  promise 
to  forbear  may  be  presumed,  in  the  absence  of  any  circum- 
stances from  which  such  agreement  may  be  inferred.  Man- 
ier  V.  Churchill,  127  Mass.  31. 

As  the  defendant  did  not  request  plaintiffs  to  forbear 
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suit  on  the  Nielson  note^  and  plaintiffs  did  not  agree  to  do  so, 
the  fact  of  forbearance  does  not  indicate  that  it  was  in  pur- 
suance of  a  promise  to  forbear,  nor  does  the  forbearance 
itself  imply  a  request.  Had  plaintiffs  brought  suit  against 
Nielson  immediately  after  the  execution  of  defendant's  obli- 
gation, Nielson  could  not  have  defended  on  the  ground  that 
there  was  an  agreement  of  extension^  Therefore  plaintiffs, 
having  remained  without  interruption  entitled  to  all  the 
rights  which  they  had  against  Nielson,  suffered  no  detriment 
in  consequence  of  the  guaranty  given  by  defendant,  and,  on 
the  other  hand,  neither  Nielson  nor  defendant  received  any 
benefit  in  consequence  of  defendant's  promise.  It  is  clear 
that  under  such  circumstances  defendant's  promise  to  pay 
Nielsen's  debt  was  without  consideration. 

Judgment  of  the  trial  court  is  therefore  affirmed. 


State  of  Iowa,  Appellant,  v.  C.  S.  Coopeb. 

Libel  per  se:    instruction.    A  publication  charging  a  lawyer  with 

1  such  conduct  in  the  practice  of  his  profession  as  will  necessarily 
expose  him  to  contempt  and  ridicule,  and  deprive  him  of  the  bene- 
fits of  public  confidence  is  libelous  per  se;  and  the  court  should 
unequivocally  so  instruct  the  jury. 

Same:    malice.    If  the  statements  are  false  it  will  be  presumed  that 

2  they  were  malicious  and  wrongful,  unless  privileged. 

Privileged  publications.    The  publication  of  judicial  proceedings  is 

3  privileged,  but  an  article  impugning  the  motives  of  a  lawyer  in 
instituting  and  conducting  the  proceedings,  charging  improper  and 
dishonest  conduct  and  other  grossly  unprofessional  acts  in  connec- 
tion therewith,  are  not  privileged. 

Same:    extent  of  privilege.    Where  defendant  was  engaged  in  the 

4  publication  of  a  magazine  devoted  to  the  cause  of  a  temperance 
organization,  but  which  had  a  wide  circulation  reaching  many  who 
are  not  members  of  the  society,  the  publication  of  an  article 
therein  impugning  the  motives  of  an  attorney  who  had  instituted 
disbarment  proceedings  against  other  attorneys  who  had  acted  for 
the  organization,  if  privileged  as  to  members  of  the  organization. 
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was  broader  than  the  duty  to  disclose  the  improper  conduct,  ex- 
ceeded the  privilege  and  was  not  a  defense  to  the  charge  of  libel. 

Same.    Publications  which  are  privileged  as  being  in  the  discharge  of 

5  a  duty  must  be  confined  to  the  persons  to  whom  the  duty  is  owing ; 
and  to  justify  the  publication  of  libelous  matter  on  the  ground 
that  the  author  believed  it  to  be  true,  there  must  be  some  other 
reason  than  a  mere  desire  to  promote  the  public  welfare. 

Same:    reasonable  cause.    That  the  publication  of  libelous  matter 

6  is  based  upon  reasonable  and  proper  cause  will  not  justify  it,  if 
false,  unless  it  is  privileged. 

Appeal  by  State:    affirmance  of  judgment.    Although  a  verdict  may 

7  be  presumptively  wrong  because  of  erroneous  instructions,  it  will 
not  be  reversed  or  set  aside  on  the  State's  appeal,  but  the  judg- 
ment will  be  affirmed  by  operation  of  law. 

Appeal  from  Monroe  District  Court. —  Hon.  M.  A.  Rob- 
erts, Judge. 

Thuksday,  June  4,  1908. 

Prosecution  for  libel.  There  was  a  verdict  and  judg- 
ment for  defendant.  The  State  appeals.  Affirmed  by 
operation  of  law. 

H.  W.  Byers,  Attorney  General,  C.  W.  Lyon,  Assistant 
Attorney  General,  and  W,  H.  C.  Jaques,  for  the  State. 

J.  C.  Mitchell,  J.  r.  Clarkson,  and  J.  R.  Price,  for 
appellee. 

McClain,  J. —  The  defendant  was  charged  with  having 
published,  in  a  newspaper  known  and  designated  as  the 
"  Dial  of  Progress,''  an  article  headed  "  Temperance  Situa- 
tion in  Monroe  County,"  in  which  it  was  stated  that  in  a 
proceeding  to  disbar  certain  attorneys  the  prosecutor,  W.  E. 
Giltner,  a  member  of  the  bar,  "muck-raked  everything  in 
the  practice  of  the  defendants  for  five  or  more  years,  but 
oould  establish  nothing  of  a  serious  nature  against  them," 
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schemed  for  the  disbarment  of  such  attorneys  "  simply  be- 
cause they  were  the  faithful  attorneys  of  the  temperance 
people,  and  had  many  cases  pending  in  court,"  committed 
a  grossly  unprofessional  act  by  testifying  as  a  witness,  with- 
out withdrawing  his  appearance  as  one  of  the  prosecutors 
in  the  case,  and  was  guilty  of  other  unprofessional  conduct. 
The  article  also  stated  that  "many  persons  declared  the 
prosecution  seemed  more  like  an  attempt  to  white-wash  the 
county  attorney  for  much  alleged  irregular  and  unprofes- 
sional conduct  with  the  grand  jury,"  and  that  said  Giltner  was 
one  of  the  committee  to  investigate  the  charges  against  the 
attorneys  referred  to,  and  "  in  the  discharge  of  the  sup- 
posed important  duty  evidence  upholds  the  accusation  that 
he  attempted  to  go  out  of  his  way,  and  deliberately  falsified 
court  records  in  preparing  the  accusations  against  our  at- 
torneys, and  even  went  so  far  as  to  suppress  certain  affidavits, 
obtained  by  him  by  reason  of  his  appointment  to  make  a  full, 
fair,  and  impartial  investigation.  •  •  •  He  promised 
to  accept  our  work,  but  we  were  always  unable  to  get  him 
to  do  anything,  because  he  was  afraid  of  popular  sentiment 
The  people  of  Monroe  county  should  know  that  W.  E. 
Giltner  has  contributed  his  labor  and  counsel  in  opposition 
to  the  cause  of  temperance  and  sobriety  in  Monroe  coimty." 
At  the  time  this  publication  was  made  the  defendant  was 
the  district  superintendent  of  a  temperance  association,  the 
official  organ  of  which  was  the  Dial  of  Progress,  in  which 
the  publication  charged  as  libelous  was  made  over  the  name 
of  defendant,  describing  himself  as  district  superintendent 
It  is  unnecessary  to  state  the  facts  surrounding  and  form- 
ing the  basis  of  this  prosecution,  further  than  to  say  that 
the  defendant,  while  a  minister  of  the  gospel  in  the  city  of 
Albia,  was,  with  others,  instrumental  in  securing  the  in- 
stitution of  prosecutions  for  violation  of  the  liquor  laws,  and 
in  that  connection  consulted  and  employed  Giltner  as  an 
attorney,  but  afterwards  employed  other  attorneys  in  his 
stead  that  thereafter  Giltner,  with  other  members  of  the 
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bar  of  Monroe  county,  instituted  proceedings  for  disbar- 
ment of  the  other  attorneys  thus  employed  on  account  of 
unprofessional  conduct,  and  that  the  publication  in  the  Dial 
of  Progress  related  to  the  proceedings  in  this  action  for 
disbarment. 

Of  the  many  errors  assigned  only  one  seems  to  be  of 
sufficient  importance  to  justify  discussion  in  an  appeal  by 
the  State,  which  cannot  affect  the  result  of  the  verdict  of 
the  jury  acquitting  the  defendant,  but  need  be  considered 
only  for  the  purposes  of  settling  questions  of  law  which  are 
of  general  importance.  The  court  left  it  to  the  jury  to  say 
whether  the  published  article  was,  as  to  Giltner,  defamatory 
and  malicious,  and  also  instructed  that,  if  the  publication 
was  made  in  good  faith  upon  any  subject-matter  in  which 
the  defendant  had  an  interest,  or  in  which  he  had  or  hon- 
estly believed  he  had  a  duty  to  a  person  having  a  corre- 
sponding interest  or  duty,  although  it  contained  matter 
which,  without  the  occasion  upon  which  it  was  made,  would 
be  defamatory,  it  was  privilfeged;  and  that  such  privilege 
embraces  cases  where  the  duty  is  not  a  legal  one,  but  is  of 
a  moral  or  social  character  of  imperfect  obligation,  and 
further  that  if  defendant  honestly  believed  the  matter  set 
out  to  be  true,  and  honestly  and  without  malice  believed 
it  to  be  his  duty  to  make  such  matter  known  to  the  members 
of  the  organization  in  which  he  was  an  officer,  and  to  all 
other  persons  who  were  in  sympathy  with  his  organization 
and  approved  its  labors  and  purposes,  and  that  it  was  im- 
practicable for  him  to  convey  such  knowledge  except  by 
publication  in  the  organization's  public  paper,  then  the  pub- 
lication was  privileged,  and  the  verdict  should  be  for  the 
defendant,  if  the  publication  was  based  on  reasonable  and 
proper  cause ;  and  if  published  in  the  manner  and  under  the 
circumstances  described,  then  it  would  be  privileged,  even 
though  false. 

These  instructions  were  clearly  erroneous.  There  was 
no  ambiguity  in  the  language  justifying  the  submission  to 
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the  jury  of  the  question  whether  it  was  libelous.  It  plainly 
1.  Ubzl perse:  charged  Giltner  with  improper  conduct  and 
instruction.  dishoucst  motivcs  iu  the  discharge  of  his  duty 
as  a  lawyer.  It  is  immaterial  whether,  with  reference  to 
the  charge  of  falsifying  the  records,  the  intention  was  to 
charge  a  crime  in  altering  the  public  records,  or  misconduct 
as  a  lawyer  in  misrepresenting  them  to  the  court  In  either 
event  the  charge  was  of  such  conduct  as  in  the  practice  of 
his  profession  would  properly  and  necessarily  expose  the 
lawyer  with  reference  to  whom  the  statement  was  made  to 
contempt  and  ridicule,  and  deprive  him  of  the  benefits  of 
public  confidence,  and  this  was  enough  under  Code,  section 
5086,  defining  criminal  libel  to  constitute  the  offense. 

If  the  statements  were  false,  they  would  be  presumed 
to  be  malicious  and  wrongful,  unless  some  occasion  of  priv- 
ilege should  be  made  out.  The  court  should  have  told  the 
jury  unequivocally  that  such  a  publication, 
with  reference  to  a  lawyer,  was  per  se  libelous. 
State  V.  Wait,  44  Kan.  310  (24  Pac.  354);  Mosmt  v. 
Snyder,  105  Iowa,  500.  And,  in  general,  see,  Morse  v. 
Times-Republican  Ptg.  Co.,  124  Iowa,  707. 

In  the  second  place  the  publication  was  not  privileged 
in  sudb  sense  that,  although  false,  the  defendant  could  be 
excused  on  proof  that  it  was  made  in  good  faith  and  in  the 
8  Privilsgw)  belief  that  it  was  true.  The  publication  of 
puBucATioHs.  judicial  proceedings  is  privileged,  but  com- 
ments on  the  motives  of  parties  and  deductions  drawn  from 
such  proceedings  as  to  whether  they  are  instituted  and  car- 
ried on  in  good  faith  or  otherwise  are  entirely  beyond  the 
scope  of  such  privilege.  Hulbert  v.  New  Nonpareil  Co., 
Ill  Iowa,  490;  McAllister  v.  Free  Press  Co.,  76  Mich.  338 
(43  K  W.  431,  15  Am.  St.  Rep.  318) ;  Newell,  Slander 
&  Libel  (2d  Ed.)  section  147;  Ath/nta  News  Pub.  Co.  v. 
MedlocJc,  123  Ga.  714  (51  S.  E.  756,  3  L.  R.  A.  [K  S.] 
1139). 

The  court  allowed  the  jury  to  find  that  the  article  was 
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privileged  as  a  oommunication  from  the  defendant  to  the 
members  of  his  organization  and  all  other  persons  in  sym- 
4.  Sami:  extent  V^^J  therewith  and  approving  of  its  labors 
of  priTflege. '  jjjjj  purposes.  It  is  to  be  borne  in  mind  that 
the  organization  had  no  more  definite  object  than  promoting 
the  cause  of  temperance,  and  that  the  communication  was 
printed  in  a  periodical  publication,  circulating  not  only 
through  all  parts  of  the  State,  but  going  into  nearly  all 
the  States  of  the  Union,  and  sent  not  merely  to  the  mem- 
bers of  the  particular  organization  of  which  defendant  was 
an  officer,  but  to  all  who  would  subscribe  for  it,  and,  no 
doubt,  to  many  others  whom  it  was  desired  to  interest  in 
the  temperance  cause.  Where  qualified  privil^e  is  relied 
upon  for  publications,  in  their  nature  defamatory,  but  made 
with  reference  to  a  candidate  for  cffice  or  under  other  cir- 
cumstances justifying  the  publication  in  the  discharge  of  a 
public  duty,  the  privilege  is  not  .broader  than  the  duty,  and 
if  such  publication  is  so  made  as  to  reach  others  than  those 
to  whom  the  conmiunication  in  the  discharge  of  a  duty  is 
called  for,  the  privilege  is  exceeded,  and  does  not  serve  as 
a  defense.     State  v.  HasJcins,  109  Iowa,  656. 

Moreover,  we  think  that  the  general  comniunication 
of  matter  promotive  of  temperance  principles  did  not  fur- 
nish an  occasion  calling  for  the  exercise  of  any  peculiar 
privilege.  The  promotion  of  religion  is  in  the 
interests  of  the  public  welfare,  and  affords  op- 
portunity for  the  greatest  devotion  and  assiduity  on  the  part 
of  many  people,  and  yet  a  minister,  who  for  the  purpose  of 
inculcating  religious  principles  should  hold  a  supposedly 
recreant  member  of  his  flock  up  to  ridicule,  by  impugning 
the  honesty  of  his  motives  and  the  probity  of  his  actions, 
would  not  be  excused  from  answering  for  false  statements 
on  the  ground  that  he  believed  them  to  be  true,  and  made 
them  in  good  faith  for  the  benefit  of  religious  people.  See 
State  V.  Lomack,  130  Iowa,  79.  The  publications  which 
are  privileged  as  being  confidential  and  in  the  discharge  of 
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a  duty  are  those  which  are  strictly  limited  to  the  persons 
directly  concerned,  and  the  person  making  them  must  have 
something  more  resting  upon  his  conscience  than  the  mere 
desire  to  promote  the  public  welfare  to  justify  him  in  pub- 
lishing defamatory  matter  on  the  groimd  that  he  believes 
it  to  be  true.  McAllister  v.  Detroit  Free  Press  Co.,  76 
Mich.  338  (43  N.  W.  431,  15  Am.  St.  Kep.  318) ;  State 
V.  Batch,  31  Kan,  465  (2  Pac.  609) ;  State  v.  Keenan,  111 
Iowa,  286. 

There  was  no  election  impending  involving  action  with 
reference  to  the  promotion  of  temperance  or  the  enforce- 
ment of  the  liquor  laws,  and  we  see  no  occasion  in  the 

6.  Same-  reason-  ^^^^^^  interest  of  tempcraucc  requiring  that 
able  cause.  ^^  defendant  should  make  defamatory  state- 
ments in  regard  to  the  prosecuting  witness,  even  if  he  be- 
lieved them  to  be  true  and  was  zealous  to  further  the  in- 
terests which  his  organization  had  been  formed  to  promote. 
In  the  absence  of  some  circumstances  of  privilege  it  is  not 
true  that  a  publication,  based  upon  reasonable  or  proper 
cause,  is  justifiable,  even  though  false,  and  the  instruction 
of  the  court  in  this  respect  was  erroneous.  State  v.  Hashins, 
109  Iowa,  656;  Berger  v.  Freeman,  Tribune  Pub.  Co.,  132 
Iowa,  290. 

Although  we  find  the  verdict  in  defendant's  favor  to 
have  been  presumptively  wrong,  by  reason  of  the  erroneous 

7.  Appeal  BY  ™^^^  ^^  ^^^  ^^^  dowu  by  the  court  for  the 
fiSi"f  fiS^**  guidance  of  the  jury,  we  have  no  authority  or 
"*"*•  occasion  to  do  more  than  to  thus  express  our 

view  with  reference  to  the  errors  assigned. 

The  judgment  is,  by  operation  of  law,  affirmed. 
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E.  L.  Hall,  v.  E.  A.  Babnabd  and  L  D.  Baenakd,  Ap- 
pellants. 

Parol  evidence:    variance  of  writing.    Where  a  bill  of  sale  of  per- 

1  sonal  property  does  not  purport  to  state  the  agreement  of  the 
parties,  but  simply  evidences  a  transfer  of  title,  oral  evidence  of 
the  actual  agreement  does  not  tend  to  contradict  or  vary  the  terms 
of  the  writing  and  is  admissible. 

Same.    The  consideration  expressed  in  a  bill  of  sale  may  be  orally 

2  inquired  into,  and  it  may  be  shown  that  the  same  was  in  part  the 
consideration  for  an  agreement  not  to  reengage  in  the  business 
sold,  together  with  the  furniture  and  fixtures  in  connection 
therewith. 

Admission  of  evidence:    prejudice.    Where  plaintiff  in  an  action  for 

3  damages  for  breach  of  contract  not  to  reengage  in  the  restaurant 
business  alleged  that  defendant  had  induced  his  help  to  leave  him, 
and  defendant  pleaded  and  attempted  to  prove  that  plaintiff's  losses 
were  the  result  of  other  causes,  the  admission  of  evidence  in  sup- 
port of  plaintiff's  allegation  was  not  prejudicial  error. 

Appeal    from    Woodbury    District    Covjrt. —  Hon.    David 
Mould,  Judge. 

Satubday,  June  6,  1908. 

Suit  to  recover  damages  for  the  breach  of  a  contract 
not  to  re-engage  in  business.  Verdict  and  judgment  for  the 
plaintiff.     The  defendants  appeal. —  Affirmed. 

Jepson  &  Jepson  and  Martin  Neilan,  for  appellants. 

H.  A.  Evans  and  J.  L.  Kennedy,  for  appellee. 

Shebwin,  J. —  In  his  pleadings  the  plaintiff  claimed 
that  he  entered  into  an  oral  contract  with  the  appellants  for 
the  purchase  from  them  of  the  Havana  Caf6  in  Sioux  City, 
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-with  its  fixtures,  furnishings,  and  good  will  for  $2,700;  that 
he  paid  for  the  property  and  good  will  according  to  the  terms 
of  the  agreement,  and  took  possession  thereof,  and  conducted 
the  business  connected  therewith ;  that  soon  thereafter  the  de- 
fendants, in  violation  of  their  agreement,  purchased  and  oper- 
ated the  Savery  Hotel  and  Cafe  in  Sioux  City ;  and  that  they 
not  only  secured  a  large  number  of  the  plaintiflPs  patrons,  but 
they  induced  his  head  cook  to  leave  him  and  enter  their  serv- 
ice—  by  reason  of  all  which  they  ruined  his  business  and 
greatly  damaged  him.  The  defendants  admitted  the  sale  of 
the  cafe  for  $2,700,  and  alleged  that  at  the  time  they  made 
and  delivered  a  written  bill  of  sale  of  the  same,  and  that  said 
bill  of  sale  contained  all  of  the  agreements  between  them  in 
reference  to  the  transfer.  The  defendants  further  admitted 
that  they  bought  and  operated  the  Savery  Hotel  and  Cafe, 
but  alleged  that,  if  the  plaintifTs  business  was  ruined,  it  was 
on  account  of  other  causes,  for  which  they  were  not  to  blame. 
The  court  permitted  the  plaintiff  to  show  the  oral  con- 
tract pleaded,  and  of  this  the  appellants  complain,  con- 
tending that  it  was  a  violation  of  the  well-understood 
1-  DiHci^ari-  ^®  *^**^  *  complete  written  contract  may 
imccofwrit.  j^^^  |jg  varied  by  parol  evidence.  There  is 
nothing  in  this  contention,  however.  The  bill  of  sale 
does  not  in  itself  import  anything  farther  than  a  trans- 
fer of  tangible  personal  property,  and  it  was  evidently 
given  to  evidence  such  transfer,  and  for  no  other  purpose. 
When  the  written  instrument  does  not  purport  to  state  the 
entire  agreement  in  respect  to  the  subject-matter,  but  is  used 
merely  to  transfer  title,  in  execution  of  an  agreement  which 
it  does  not  profess  to  show,  oral  evidence  of  the  true  agree- 
ment is  competent  Taylor  v.  Oalland,  3  Q.  Greene,  1 ;  Red 
Wing  Mfg.  Co.  v.  Moe,  62  Wis.  240  (22  N.  W.  414) ;  21 
Am.  &  Eng.  Enc.  of  Law,  1093,  and  cases  cited ;  Picard  v. 
McCormich,  11  Mich.  68.  The  record  conclusively  shows 
that  the  bill  of  sale  in  question  was  given  merely  as  evidence 
of  the  transfer  of  a  lot  of  personal  property,  and  that  it  in 
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fact  was  no  part  of  the  real  contract  betw^n  the  parties. 

Complaint  is  also  made  because  the  plaintiff  was  per- 
mitted to  show  the  actual  value  of  the  fixtures  and  furnish- 
ings. There  was  no  error  in  the  ruling.  As  we  have  here- 
tofore said,  the  bill  of  sale  was  not  a  part  of 
'    ^  the  contract  between  the  parties,  and  the  con- 

sideration expressed  therein  is  nothing  more  than  a  recita- 
tion; but,  if  it  were  held  to  import  an  agreement,  the  con- 
sideration named  therein  would  not  be  impeached  by  simply 
showing  that  the  good  will  of  the  business  was  covered  by 
such  consideration.  The  recital  of  consideration  in  a  bill  of 
sale  is  prima  facie,  but  not  conclusive,  evidence  of  the  actual 
consideration.  4  Am.  &  Eng.  Enc  of  Law  (2d  Ed.)  572. 
The  statement  of  consideration  in  this  instance  was  merely 
formal,  and  in  such  cases  it  is  not  to  be  deemed  an  essential 
part  of  the  instrument,  but  a  mere  recital  of  a  fact  which 
may  be  contradicted.  Bourne  v.  Bourne,  92  Ky,  211  (17 
S.  W.  443)  ;  6  Am.  &  Eng.  Enc  of  Law,  767,  and  cases  cited 
in  notes;  Hall  v.  Perry,  3  G.  G'reene,  579;  Day  v.  Lown,  51 
Iowa,  364 ;  Harper  v.  Perry,  28  Iowa,  57. 

Testimony  that  the  defendants  had  induced  some  of  the 

plaintifPs  help  to  leave  him  for  employment  in  their  cafe  was 

received  over  objections.     The  matter  was  charged  in  the 

petition,  and,  in  view  of  that  and  the  further 

evidence"  ^      fact  that  the  defendants  pleaded  and  attempted 

to  prove  that  the  plaintifPs  loss  of  business 

was  due  to  other  causes  than  those  alleged  in  the  petition,  we 

do  not  think  there  was  prejudicial  error  in  the  ruling. 

Complaint  is  made  of  two  instructions  given  and  of  the 
refusal  to  give  one  requested.  'What  has  already  been  said 
about  the  admissibility  of  testimony  disposes  of  the  appel- 
lant's contention  as  to  the  instructions. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Bell  Cabb  v.  James  D.  C&aig,  Appellant 

Trusts:    estabushhent  by   pabol:    sufficiency  of  evidence:    To 

1  defeat  a  title,  regular  on  its  face,  by  parol  evidence  of  a 
resulting  or  constructive  1;rust  arising  from  an  express  or  im- 
plied agreement  that  such  title  shall  be  acquired  and  held 
for  another,  the  evidence  must  be  clear  and  satisfactory.  Evi- 
dence held  insufficient  to  show  that  the  purchaser  at  a  mort- 
gage foreclosure  should  acquire  the  title  and  hold  the  same 
for  the  benefit  of  the  mortgagor. 

Same:    constructive  trust.    Where  the  purchaser  at  a  mortgage 

2  foreclosure  induced  the  mortgagor  to  allow  him  to  acquire 
title  to  the  land  by  means  of  a  promise  to  refund  to  him  his 
interest  in  the  premises,  intending  thus  to  acquire  title  and 
hold  it  in  violation  of  the  agreement,  equity  will  treat  his 
acts  as  constructively  fraudulent  and  impose  upon  him  a  duty 
in  the  nature  of  a  trust  to  carry  out  his  agreement;  and  this 
trust  obligation  may  be  shown  by  parol.  Evidence  held  to 
show  an  agn'eement  to  refund  to  mortgagor  his  interest  in  the 
property,  which  includes  the  equitable  interest,  rents  and  any 
moneys  paid  the  mortgagee  to  be  applied  on  the  mortgage. 

Same:    enforcement.    Where   the   apparent   interest   of  the  hus- 

3  band  in  land  held  by  him  jointly  with  the  wife  was  purchased 
with  her  money,  she  was  guilty  of  no  such  fraud  toward  him  in 
agreeing  with  the  mortgagee  that  he  should  acquire  title  by 
foreclosure  for  her  benefit  only,  so  as  to  defeat  her  right  to 
enforce  the  agreement  with  the  mortgagee. 

Same:    umitations.    The    statute    of   limitations    does    not   run 

4  against  a  trust  until  there  has  been  a  denial  or  repudiation  of 
the  trust 

Trusts:  enforcement:  estoppel.  Where  the  mortgagee  at  a  fore- 
6  closure  sale  purchases  the  property  under  an  agreement  with 
the  mortgagor  to  refund  to  him  the  amount  of  his  equity  in  the 
premises,  the  judgment  of  foreclosure  is  not  conclusive  of  the 
rights  of  the  parties;  and  the  mortgagee  is  estopped  to  deny 
the  right  of  the  mortgagor  to  enforce  the  agreement 

Stme:  payment:  evidence.  Evidence  examined  and  held  to  sap* 
6  port  a  finding  of  the  trial  court  that  the  mortgagor  paid  cer- 
tain items  to  be  applied  on  the  mortgage  indebtedness,  and 
for  which  the  mortgagee  should  account,  under  his  agreement 
to  refund  the  mortgagors  equity  upon  procurmg  title  by 
foreclosure. 
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Same.    Evidence  also  reviewed  and  held  to  show  that  the  trial 
7    court  erred  in  failing  to  allow  the  mortgagor  credit  for  a  cer- 
tain item. 


Appeal  from  Adair  District  Court. —  Hon.  Edmuwi)  Nich- 
ols, Judge. 

Satueday,  Junb  6,  1908. 

In  her  original  petition  plaintiff  asked  to  recover  judg- 
ment, as  against  the  defendant^  for  money  which  had  been 
invested  by  her  in  part  payment  for  a  tract  of  land,  to  which 
she  had  allowed  him  to  acquire  the  title  in  an  action  to 
foreclose,  brought  against  plaintiff  and  her  husband,  with  the 
agreement  that  he  would  refund  to  her  all  the  money  which 
she  had  invested  in  the  land.  In  an  amendment  to  her  petition 
plaintiff  asked  that  an  accounting  be  had  between  her  and  the 
defendant  as  to  the  money  invested  by  him  in  acquiring  title, 
and  that  she  be  decreed  to  be  the  absolute  owner  of  said  prem- 
ises on  payment  of  the  amount  found  due  to  him,  if  any. 
The  court  found  that  defendant  had  been  allowed  by  plaintiff 
to  acquire  title  to  the  premises  on  foreclosure,  with  agree- 
ment to  repay  to  plaintiff  the  sums  of  money  invested  by  her 
in  the  land,  aad  found  that  the  value  of  plaintiffs  interest 
in  the  land  was  $2,097.31,  which  was  declared  to  be  a  lien 
and  charge  on  such  land  in  defendant's  hands,  and  decreed 
that  plaintiff  have  judgment  against  defendant  for  costs, 
and  that  a  special  execution  issue  for  the  sale  of  the  premises 
to  satisfy  the  amount  of  plaintiff's  interest  Both  parties 
appeal,  but  as  defendant's  appeal  was  first  perfected,  he  will 
be  designated  as  the  appellant  Modified  on  plaintiff's  ap- 
peal, and  affirmed  on  defendant's  appeal. 

Frank  B.  Wilson,  for  appellant 

Tladdock  &  Haddock  and  Eager  &  Powell,  for  appellee. 
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McClain,  J. —  The  plaintiff  is  the  sister  of  the  defend- 
ant, and  acquired  title  to  the  land  involved  in  this  suit  by 
purchase  from  one  Cole  in  1893.  It  appears  that,  although 
plaintiff^s  husband,  Clarence  Carr,  with  whom  she  was  living 
at  the  time  of  contracting  with  Cole,  but  from  whom  she  sub- 
sequently separated,  invested  no  money  in  the  property,  the 
deed  by  Cole  was  made  to  plaintiff  and  her  husband  as 
joint  grantees,  and  that,  subsequently,  some  negotiations  were 
had  between  plaintiff  and  defendant  with  reference  to  a 
foreclosure  proceeding,  to  be  brought  by  defendant  against 
plaintiff  on  account  of  an  outnstanding  purchase-money  mort- 
gage, as  the  result  of  which  plaintiff's  husband's  apparent 
title  as  owner  in  common  with  plaintiff  should  be  extin- 
guished. The  method  of  accomplishing  this  extinguishment 
was,  according  to  plaintiffs  testimony,  that  defendant  should 
buy  in  the  property  at  foreclosure,  and  either  account  to 
plaintiff  for  the  money  which  she  had  already  invested,  or 
hold  title  in  trust  for  her,  subject  to  the  payment  by  her  of 
whatever  money  defendant  had  invested  in  acquiring  title. 

I.     We  are  first  met  with  the  question  whether  plaintiff 

was  a  creditor  of  defendant  to  the  extent  of  the  money  which 

she  had  invested,  with  a  claim  on  the  land  for  its  repayment, 

or  whether  defendant  held  the  title  imder  the 

lishmcnt^r       forcclosuro  proceedings  in  trust  for  plaintiff, 

parol :  sain*  ,  __,         ,  i*«  /«■• 

ciency  of  cvi-  with  an  obligation  on  plaintiff's  part  to  repay 
to  him  the  amount  of  his  investment.  After 
an  examination  of  the  record  we  reach  the  conclusion  that 
plaintiff  has  not  established  the  claim,  made  in  her  amended 
petition,  that  defendant  holds  the  title  in  trust  with  a  duty 
to  convey  to  plaintiff  on  the  payment  of  the  amounts  ex- 
pended by  him  in  acquiring  such  title.  To  defeat  a  title, 
regular  on  its  face,  by  parol  evidence  of  a  constructive  or  re- 
sulting trust,  arising  from  an  express  or  implied  agreement 
that  such  title  shall  be  acquired  and  held  for  another,  the  evi- 
dence must  be  clear  and  satisfactory.     Cunningham  v.  Cun- 
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ningham,  125  Iowa,  681;  Andrew  v.  Andrew,  114  Iowa, 
524;  Murphy  v.  Hanscome,  76  Iowa,  192. 

The  agreement  between  plaintiff  and  defendant,  under 
which  the  latter  was  allowed  to  institute  foreclosure  proceed- 
ings against  the  plaintiff,  and  acquire  a  title  without  resist- 
ance on  her  part,  was,  according  to  plaintiff^s  own  testimony, 
that  he  was  to  hold  the  land  for  her,  or  for  repayment  to  her 
of  the  money  which  she  had  invested  in  the  land ;  and  such 
corroboration  as  there  is  in  the  record  of  her  story  indicates 
that  defendants  promise  was  to  see  that  she  got  back  her 
money  out  of  the  land.  The  circumstances  under  which  this 
arrangement  was  made,  according  to  plaintiff's  showing, 
lends  countenance  to  such  an  agreement.  Plaintiff  had  in- 
veatted,  according  to  her  own  account,  but  a  small  portion 
of  the  purchase  price,  and  given  mortgages  for  the  balance, 
and  was  without  means  or  income  from  the  land  or  otherwise 
to  keep  up  interest  payments  and  pay  off  the  installments  of 
mortgage  indebtedness  as  they  fell  due.  Under  these  cir- 
cumstances it  seemed  inevitable  that  she  must  lose  everything 
that  she  had  invested,  unless  some  arrangement  could  be 
made  by  which  the  property  could  be  taken  care  of  for  her. 
The  evidence  does  not  show  such  a  solicitude  for  plaintiffs 
welfare  on  the  part  of  defendant  as  that  she  would  be  justi- 
fied in  supposing  that  he  was  willing  to  buy  up  or  assume  the 
payment  of  the  outstanding  mortgages  and  hold  title  to  the 
land,  merely  as  security  for  his  investment  and  liability, 
with  the  privilege  on  the  part  of  the  plaintiff  to  redeem  the 
title  by  repayment  of  the  investment,  and  there  is  no  evidence 
that  either  party  supposed  plaintiff  would  ever  be  able  to  re- 
deem under  such  arrangement,  or  that  plaintiff  was  to  be- 
come the  debtor  of  defendant  for  the  money  invested  by  the 
latter.  We  believe  the  evidence,  even  should  we  concede 
the  entire  toithfulness  of  plaintiff's"  own  testimony  falls 
short  of  establishing,  with  any  reasonable  certainty,  an 
agreement  on  the  part  of  defendant  to  hold  the  title  to  the 
land  in  trust  for  plaintiff,  and  in  this  respect  we  find  the 
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complaint,  made  on  plaintiffs  appeal,  as  to  the  correctness 
of  the  decree  of  the  lower  court  to  be  without  foundation. 

II.  We  are  satisfied,  however,  that  there  was  an  ar- 
rangement between  the  defendant  and  the  plaintiff  by  which 
the  former  was  to  acquire  title,  subject  to  a  trust  obligation 
2  Same- con-  ^  rcfuud  to  the  latter  the  money  which  she 
•  .tructive  trust  j^^d  invcstcd  in  the  property.  As  to  such 
agreement  there  is  a  direct  conflict  in  the  evidence,  but  the 
circumstances  point  strongly  to  the  truthfulness  of  plaintiffs 
testimony.  That  the  plaintiff  had  some  money  invested  is 
beyond  controversy;  the  amount  being  in  dispute.  There 
seems  to  be  no  explanation  of  her  voluntarily  turning  over  to 
defendant,  as  she  did,  the  evidence  of  payments  made  on  the 
purchase  price  and  on  the  mortgage  indebtedness,  enablijig 
defendant  to  treat  these  payments  as  made  by  himself,  in  or- 
der to  show  a  claim  on  which  a  foreclosure  proceeding  could 
be  predicated,  imless  there  was  an  arrangement  by  which  some 
benefit  therefrom  was  to  accure  to  the  plaintiff.  The  rela- 
tions of  the  parties  at  the  time  the  arrangement  for  the  fore- 
closure of  the  mortgage  was  made  were  friendly,  and  it  is 
incredible  that  defendant  should  have  been  in  good  faith 
buying  up  claims  against  the  plaintiff  in  order  to  cut  off  her 
interest  in  the  property,  and  doing  so  by  her  consent  and  as- 
sistance, unless  there  was  some  arrangement  by  which  she 
was  to  be  benefited  by  the  transaction.  We  agree  with  the 
lower  court  in  holding  that  such  an  arrangement  was  made 
as  testified  to  by  plaintiff  and  that^  as  an  inducement  for  not 
opposing,  as  well  as  for  facilitating,  the  foreclosure  proceed- 
ings, defendant  promised  that  he  would  refund  to  plaintiff 
whatever  money  she  had  invested,  and  hold  the  title  acquired 
by  the  foreclosure  proceeding  subject  to  a  trust  obligation  to 
make  such  repayment.  We  see  no  difficulty  about  establish- 
ing such  a  tnist  obligation  in  a  court  of  equity  by  parol*  evi- 
dence. Such  evidence  is  not  to  be  shut  out  on  the  groimd 
that  it  tends  to  show  an  express  trust  in  land  in  violation  of 
the  statute  of  frauds,  but  is  admissible  to  establish  a  construc- 
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tive  trust,  arising  from  the  violation  by  the  defendant  of  the 
confidence  reposed  in  him  by  his  own  procurement,  violation 
of  which  constituted  a  fraud.  There  is  enough  in  this 
record  to  show  that,  while  defendant  induced  plaintiff  to 
allow  him  to  acquire  title  to  her  land  by  foreclosure,  by 
means  of  a  promise  to  refund  to  her  the  money  she  had 
invested,  his  real  intention  was  to  acquire  title,  and  hold 
it  in  violation  of  such  agreement  This  purpose  is  evidenced 
by  his  subsequent  conduct.  Under  such  circumstances  a 
court  of  equity  will  treat  the  acts  of  the  defendant  as  con- 
structively fraudulent,  and  defeat  his  attempted  wrong  by 
imposing  upon  him  a  duty  in  the  nature  of  a  trust  to  carry 
out  his  agreement,  although  established  only  by  parol  evi- 
dence. Gregory  v.  Bowlsby,  126  Iowa,  588;  Crossman  v. 
Keister,  228  III  69  (79  N.  E.  58,  8  L.  R.  A.  [N.  S.] 
698,  114  Am.  St  Rep.  305) ;  Larmm  v.  Knight,  140  111. 
233  (29  N.  E.  1116,  33  Am.  St  Bep.  229) ;  2  Pomeroy, 
Equity  (2d  Ed.),  section  1044,  1055. 

Confidential  relations  between  the  parties  are  not  es- 
sential to  give  rise  to  such  constructive  trust,  although  they 
are  often  referred  to  as  the  means  by  which  the  fraud  is 
perpetrated.  The  breach  of  confidence  which  a  court  of 
equity  will  construe  as  constituting  fraud  is  the  procurement 
of  title,  by  the  consent  of  another  and  to  the  latter's  preju- 
dice, on  a  fraudulent  promise  as  to  the  disposition  which  will 
be  made  of  the  property  after  title  is  procured,  and  the  vio- 
lation of  the  agreement  thus  made  in  attempting  to  hold  the 
title  free  from  such  constructive  trust.  We  have  no  diffi- 
culty, therefore,  in  reaching  the  conclusion  that  defendant 
should  be  compelled  to  carry  out  his  agreement  to  repay 
plaintiff  the  money  which  she  had  invested  in  purchasing 
the  property,  extinguishing  the  principal  and  interist  of  the 
mortgage  indebtedness,  paying  taxes,  and  the  like.  In  the 
amount  to  be  repaid  to  her  must  be  included  rents  and  other 
moneys  paid  to  the  defendant,  and  accepted  by  him  with  the 
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understanding  that  they  should  be  applied  in  reduction  of 
the  mortgage  indebtedness. 

IIL  It  is  argued,  however,  for  defendant,  that  plain- 
tiff herself  was  guilty  of  a  fraud  in  conniving  with  defendant 
to  cut  off,  by  foreclosure  proceedings,  her  husband's  title 
3  Same:  en-  ^  coK)wner  Under  the  deed  which  named  her- 

forccment  g^jf  ^^  ^lev  husbaud  as  grantees,  and  that 
equity  will  not  recognize  the  claims  of  one  who  is  attraipt- 
ing  to  perpetrate  a  fraud.  But  there  is  no  evidence  that  any 
fraud  was  intended.  The  evidence  shows  without  conflict 
that  plaintiff  furnished  the  entire  purchase  money,  so  far  as 
it  was  paid  at  the  time  of  or  prior  to  the  making  of  the 
conveyance,  that  her  husband  invested  nothing  whatever  in 
the  property,  and  that  it  was  without  plaintiff's  knowledge 
or  consent  that  her  husband  was  named  as  a  joint  grantee. 
Under  such  circumstances  whatever  apparent  interest  the 
husband  had  in  the  land  was  held  in  trust  for  plaintiff,  and 
she  was  guilty  of  no  fraud  toward  her  husband  in  consenting 
to  proceedings  which  should  result  in  divesting  him  of  a 
merely  apparent  or  colorable  title,  not  supported  by  any  real 
interest  The  equitable  rule  that  a  plaintiff  asking  relief 
must  come  into  equity  with  clean  hands  has  reference  only 
to  the  relations  between  the  parties,  and  arising  out  of  the 
transaction.  "  It  does  not  extend  to  any  misconduct,  how- 
ever gross,  which  is  unconnected  with  the  matter  in  litiga- 
tion, and  with  which  the  opposite  party  had  no  concern.'' 
Chicago  v.  Union  Stock  Yards,  etc.,  Co.,  164  HL  224  (45 
K  E.  430,  35  L.  A.  E.  281) ;  1  Pomeroy,  Equity  (2d  Ed.), 
section  399.  There  is  nothing,  therefore,  in  the  conduct  of 
plaintiff,  with  reference  to  the  intended  extinguishment  of 
her  husband's  apparent  title  as  co-owner,  to  justify  a  court 
of  equity  in  refusing  relief  to  her  on  the  ground  of  defend- 
ant's constructive  fraud. 

IV.  The  statute  of  limitations  is  relied  upon  by  de- 
fendant to  defeat  plaintiff's  claim  on  the  theory  that  defend- 
ant's obligation  to  repay,  if  any,  arose  when  he  acquired  title 
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by  foreclosure  in  1899^  and  that  this  action  was  instituted 
4.  Same:  Umi-        ^^^®  ^^^^  ^^®  jcars  thereafter.     But  it  was 
**^<»»-  not  until  1902  that  defendant  repudiated  the 

trust,  by  requiring  plaintiff  to  remove  from  the  premises, 
without  accounting  to  her  for  the  money  invested.  Until 
that  time  defendant  was  charged,  as  trustee,  with  the  gen- 
eral duty  of  making  repayment  as  a  condition  to  holding  his 
title  as  against  plaintiff.  The  statute  of  limitations  does 
not  run  against  a  trust  until  there  has  been  some  denial  or 
repudiation  of  it  by  the  trustee.  Smith  v.  Smith,  132  Iowa, 
700 ;  Zttnhel  v.  Colson,  109  Iowa,  695 ;  Widner  r.  Wilcox 
131  Iowa,  223;  Newis  v.  Topfer,  121  Iowa,  438. 

V.  It  is  argued  for  defendant  that  the  judgment  in 
the  foreclosure  decree  is  conclusive,  and  estops  plaintiff  from 
insisting  that  anything  whatever  is  due  to  her  from  the 

defendant  on  account  of  money  invested  in  the 
**  TorecScn?^        land.     This  would  be  so  were  it  not  for  the 
****^^  constructive  fraud   committed  by  defendant 

in  procuring  title  in  the  foreclosure  proceeding,  with  the 
agreement  that  he  would  subsequently  account  to  plaintiff 
for  the  money  invested  by  her,  and  then  violating  the  agree- 
ment thus  made.  This  constructive  fraud  goes  back  of  the 
foreclosure  judgment,  and  renders  it  wholly  inconclusive  as 
to  the  rights  of  the  parties.  The  cases  cited  in  support  of 
the  conclusiveness  of  judgments  have  no  application  to  such 
a  state  of  facts. 

VI.  The  only  question  of  real  difficulty  in  this  case 
is  to  determine  under  the  evidence  how  much  the  defendant 
should  pay  to  the  plaintiff.     The  testimony  of  plaintiff  and 

that  of  defendant  are  irreconcilably  in  oon- 
mcnt*:  cvi-         flict,  for  the  reason  that  defendant  claims  that 

dcnce. 

he  himself,  or  his  mother,  Jane  Craig,  paid 
nearly  all  the  items  of  installments  of  purchase  money,  in- 
terest, taxes,  etc,  for  which  plaintiff  claims  credit.  But  it 
seems  to  us  that  if  defendant  or  his  mother  had  paid  out 
money  to  preserve  plaintiffs  land  to  her  before  there  was 
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any  arrangement  that  defendant  should,  foreclose  the  mort- 
gage and  take  title  to  the  land  in  his  own  name^  the  vouchers 
would  have  shown  by  whom  payment  was  made.  When 
plaintiff  took  title^  she  procured  a  loan  of  $1^200  on  the  land 
(120  acres),  and  out  of  this  money,  and  some  money  which 
she  already  had,  she  made  a  small  payment  on  the  purchase 
price,  and  gave  to*the  vendor  a  second  mortgage  to  secure  the 
payment  of  four  notes  of  $525  each,  maturing  in  successive 
years.  Plaintiff  claims  that  she  had  in  her  possession  and 
turned  over  to  the  defendant,  two  of  these  notes  marked 
"  Paid,"  some  coupons  for  interest  payments  on  the  $1,200 
mortgage,  and  some  tax  receipts.  We  think  the  evidence 
supports  the  finding  of  the  trial  court  that  the  vouchers  rep- 
resented money  actually  paid  by  plaintiff.  The  trial  judge 
had  the  opportunity  of  bearing  the  conflicting  testimony  of 
the  witnesses  as  given  on  the  stand,  and  we  are  justified  in 
giving  some  weight  to  his  conclusions  with  reference  to  their 
credibility.  The  main  controversy  is  as  to  whether  the  two 
notes  above  referred  to  were  paid  by  plaintiff  or  Jane  Craig, 
her  mother,  who  was  surety  on  the  notes  secured  by  the  sec- 
ond mortgage.  The  notes,  which  have  been  transmitted  to 
us  for  examination,  simply  show  that  they  are  stamped  by  a 
bank  as  paid.  If  they  had  been  paid  by  Jane  Craig  as 
surety,  she  would  have  had  them  in  her  possession.  But 
we  find  with  the  trial  court  that  they  were,  after  payment, 
in  the  possession  of  the  plaintiff,  and  were  by  her  delivered 
to  the  defendant. 

Much  is  said  in  argument  for  defendant  as  to  a  partner- 
ship relation  between  himself  and  his  mother,  in  order  to 
support  the  theory  that  these  payments,  as  well  as  others 
which  he  claims  the  benefit  of,  were  made  out  of  partnership 
funds,  and  not  by  his  mother  individually.  Defendant 
brought  the  foreclosure  proceedings  in  his  own  name,  claim- 
ing to  be  the  owner  of  the  second  mortgage  and  the  notes 
secured  by  it,  and  there  is  no  evidence  in  the  record  any- 
where that  any  of  the  transactions,  on  the  part  of  the  de- 
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fendant  or  Jane  Craig,  with  reference  to  plaintiffs  land, 
were  partnership  transactions.  In  the  absence  of  any  evi- 
dence that  payments  made  by  Jane  Craig  were  made  out  of 
partnership  money,  and  for  partnership  purposes,  the  pay- 
ment of  the  first  two  notes  by  her  would  furnish  defendant 
no  better  authority  for  claiming  in  the  foreclosure  proceed- 
ing that  he  was  the  owner  of  these  two  notes,  and  that  they 
were  unpaid,  than  would  the  fact  of  the  payment  of  the 
same  notes  by  plaintiff,  and  their  delivery  to  defendant,  in 
pursuance  of  the  general  arrangement  that  he  should  claim, 
without  objection  on  her  part,  that  he  was  the  owner  of  said 
notes.  What  appears  is  that  the  notes  were,  in  fact,  paid 
before  they  were  introduced  in  evidence  in  the  foreclosure 
proceeding  as  showing  an  unpaid  indebtedness  of  plaintiff 
under  the  mortgage.  The  claim  for  defendant  that  plaintiff 
had  no  money  with  which  to  make  payment  of  these  notes  is 
not  persuasive  as  against  the  entire  lack  of  evidence  to  indi- 
cate when,  why,  and  how  they  were  paid  by  Jane  Craig  or 
himself.  As  defendant  has  not  specifically  impeached  the 
payments,  claimed  to  have  been  made  by  plaintiff,  for  which 
the  court  allowed  her  credit,  save  in  the  general  way  above 
indicated,  we  do  not  find  it  necessary  to  go  further  into  the 
items  of  the  account  allowed  by  the  lower  court. 

VII.  On  plaintiff's  appeal  there  is  a  question  as  to 
one  Item,  disallowed  by  the  trial  court,  which  should  be 
separately  noticed.  On  the  back  of  the  second  note,  which 
plaintiff  claims  to  have  paid  and  to  have 
turned  over  to  defendant,  is  a  credit  of  $130, 
of  a  date  prior  to  the  date  of  cancellation  of  the  note  as  paid, 
and  there  is  in  evidence  a  note  of  plaintiff  to  Jane  Craig, 
bearing  the  same  date  as  that  on  which  the  second  $525  note 
was  stamped  as  paid,  and  payable,  at  the  same  bank,  for 
$427.25,  which  counsel  on  each  side  seem  to  concede  was 
the  amount  to  be  paid  on  that  note  at  the  time  payment  was 
made.  The  contention  for  defendant  is  that  Jane  Craig 
furnished  the  money  with  which  this  balance  due  on  the 
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second  note  was  satisfied^  and  that  plaintiff  executed  her  note 
for  that  amount.  The  accounts  given  by  plaintiff  and  Jane 
Craig  in  their  testimony  as  to  this  $427  note  are  of  the 
vaguest  character.  Neither  one  seems  to  recollect  the  trans- 
action, nor  the  occasion  for  it  But^  as  already  suggested^ 
there  is  no  support  anywhere  in  the  record  for  the  claim 
that  the  money  thus  furnished  by  Jane  Craig,  if  it  was  fur- 
nished by  her,  was  furnished  from  partnership  funds,  or 
that  defendant  had  any  interest  therein,  or  is  entitled  to  any 
credit  therefor.  If  plaintiff  did  borrow  the  money  from 
her  mother  with  which  to  complete  the  payment  of  the  sec- 
ond mortgage  note,  that  was  a  matter,  so  far  as  it  appears, 
wholly  between  her  and  her  mother,  and  with  which  defend- 
ant has  no  concern.  If  plaintiff  turned  over  the  second 
note  to  defendant  as  fully  paid^  and  he  got  a  judgment  in  the 
foreclosure  proceeding  covering  that  note,  he  is,  as  we  think, 
bound  to  reimburse  plaintiff  for  the  full  amount  of  that  note, 
and  we  reach  the  conclusion  that  the  trial  court  erred  in 
deducting  $427.25  from  the  credits  for  which  plaintiff 
claimed  reimbursement 

The  result  is  that  on  plaintiff's  appeal  the  amount,  for 
which  plaintiff  should  have  judgment  against  defendant,  is 
increased  by  $427.25,  and  on  defendant's  appeal  the  judg- 
ment is  affirmed. 

Modified  on  plaintiffs  appeal,  and  affirmed  on  defend- 
ant's appeal. 


Statu  op  Iowa,   Appellant,   v.    Mes.    C.    F.    Stewabt, 

Appellee. 

Itinerant  vender  of  drugs.  One  who  travels  from  place  to  place 
taking  orders  for  pharmaceutical  preparations  and  medicines, 
adverting  certain  days  for  consultation,  prescribing  specific 
remedies,  and  either  collecting  for  medicines  to  be  delivered 
by  mail  at  the   time   of  taking  the   orders   or  making  pcr- 
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sonal  delivery  and  collection  later,  is  an  itinerant  vender  of 
drugs  within  the  meaning  of  Code,  section  2594.  Evidence 
held  to  require  a  submission  of  the  issue. 

Appeal  from  Story  District   Court. —  Hon.    C.    Q.   Lee, 

Judge. 

Saturday,  June  6,  1908. 

The  opinion  states  the  case.  The  court  directed  a  ver- 
dict in  favor  of  defendant,  and  the  State  appeak. —  Affirmed. 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

No  appearance  for  appellee. 

Bishop,  J. —  The  defendant  was  indicted  for  a  viola- 
tion of  Code,  section  2594,  which  provides  in  substance  that 
any  itinerant  vender  of  any  drug,  nostrum,  ointment,  or 
appliance  of  any  kind  for  the  treatment  of  any  disease,  and 
all  those  who  by  any  method  publicly  profess  to  treat  or 
cure  diseases,  shall  pay  to  the  treasurer  of  the  pharmacy 
commission  an  annual  fee,  and  procure  a  license  for  such 
purpose.  "Any  violation  of  this  section  shall  be  a  mis- 
demeanor." 

We  think  the  case  should  have  been  submitted  to  the 
jury  for  a  verdict  The  evidence  tended  to  show  that  de- 
fendant, a  resident  of  Marshalltown,  at  the  time  alleged  was 
traveling  about  from  place  to  place  in  Story  county,  rep- 
resenting the  house  of  Vanderhoof  &  Co.,  South  Bend,  Ind., 
manufacturers  of  pharmaceutical  preparations.  She  caused 
to  be  inserted  in  a  newspaper  published  at  Colo  in  said 
county  a  notice  to  the  effect  that  on  certain  days  named  she 
would  be  at  the  hotel,  and  inviting  ^'  all  ladies  interested  in 
the  Vanderhoof  remedies"  to  call  upon  her.  With  those 
ladies  who  called  she  discussed  their  infirmities  and  mala- 
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dies,  and  in  some  instances  made  personal  examinations  to 
ascertain  the  cause  from  which  suffering  proceeded.  She 
explained  the  virtues  of  the  Vanderhoof  remedies,  and 
recommended  to  each  lady  the  particular  nostrum  indicated 
by  her  symptoms.  She  also  went  from  house  to  house,  pro- 
ceeding in  the  same  way.  She  did  not  carry  the  prepara- 
tions with  her,  but  took  orders  in  the  name  of  the  house; 
the  orders  providing  that  the  goods  were  to  be  delivered  by 
her  and  payment  was  to  be  made  to  her.  In  most  instances, 
however,  she  collected  the  money  at  the  time  of  taking  the 
order,  and  the  goods  were  delivered  through  the  mails.  We 
think  the  case  comes  within  the  rule  of  State  v.  Bair,  92 
Iowa,  28.  That  was  a  prosecution  under  the  statute  in 
question,  and  it  was  said :  ^^  The  offense  does  not  consist 
in  the  defendant's  having  sold,  or  offered  for  sale,  drugs  in 
Monroe  county,  but  in  the  fact  of  his  then  being  an  itinerant 
vender  of  drugs,  etc,  and  then  publicly  professing  in  Monroe 
county,  by  writing  or  printing  or  other  method,  to  treat  or 
cure  diseases,  etc.,  by  any  drugs,  etc.  For  instance,  any 
person  being  an  itinerant  vender  of  drugs,  who,  going  into 
Monroe  county,  and  without  a  sale  or  an  offer  to  sell  makes 
the  profession  of  curing  or  treating  in  the  way  and  by  means 
specified,  is  guilty  of  the  offense  contemplated  by  the  act'' 
The  direction  of  the  verdict  was  erroneous;  but,  as  the 
defendant  cannot  again  be  put  on  trial,  the  judgment  must 
stand  affirmed. 


H.   B.   Dyb  v.   W.   H.   AuGUE  and  Chaklbs  Schragb, 

Appellants. 

Intoxicating  liquors:  statement  of  consent:  appeal:  payment 
1  OF  fee.  Where  a  proceeding  to  test  the  validity  of  a  state- 
ment of  consent  to  the  sale  of  liquor  was  docketed  in  the  dis- 
trict court,  prior  to  filing  of  a  motion  to  dismiss  the  same 
because  the  docketing  fee  had  not  been  paid,  the  motion  was 
rightly  overruled. 
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Sufficiency  of  statement  of  consent:    manner  of  tsial.    The  de- 

2  termination  of  the  sufficiency  of  a  statement  of  consent  to  the 
sale  of  liquor  on  appeal  is  a  special  proceeding  triable  to  the 
court  as  a  law  action,  and  the  right  to  a  continuance  for  the 
purpose  of  taking  the  testimony  in  writing  does  not  obtain. 

Same:    amendment:    umitations.    The    allegation    of   citizenship 

3  by  way  of  amendment  to  the  original  denial  of  the  statement 
of  consent  is  not  the  introduction  of  a  new  cause  of  action,  and 
is  not  barred  because  not  filed  within  thirty  days  as  pro- 
vided by  Code,  section  2450. 

Pleading:    denial  of  capacity  to  sue.    One  contesting  the  suffi- 

4  ciency  of  a  statement  of  consent  to  the  sale  of  liquor  does 
so  as  a  representative  of  the  public  and  may  allege  his  citizen- 
ship generally,  as  showing  his  capacity  to  sue,  which  he  is 
not  required  to  prove  under  a  general  denial;  but  to  raise  the 
issue  of  his  want  of  capacity  the  facts  relied  upon  must  be 
specifically  pleaded. 

Consent  petition:    withdrawal  of  signatures.    The  written  with- 

5  drawal  of  names  from  the  statement  of  consent  to  the  sale  of 
liquor  need  not  show  the  voting  precinct  of  the  signers  thereto, 
as  in  the  case  of  signatures  to  the  statement  itself. 

Appeal  from  Orundy  District  Court. —  Hon.  Feankliw  C. 
Platt,  Judge. 

Friday,  Januaby  18,  1907. 

Bbhsabing  Dbnied,  Monday,  Junk  8,  1908. 

Appeal  from  a  judgment  against  a  statement  of  con- 
sent.—  Affirmed. 

Theo.  F.  Bradford  and  H.  J5*.  Boise,  for  appellants. 

F.  W.  Reisinger,  C.  T.  Rogers,  and  J.  T,  Hwuser,  for 
appellee. 

Shehwin,  J. —  On  the  22d  day  of  November,  1904, 
there  was  filed  in  the  auditor^s  office  of  Grundy  county,  Iowa, 
a  general  statement  of  consent  for  the  sale  of  intoxicating 
liquors  in  said  oounty,  which  purported  to  have  been  signed 
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by  65  per  cent  of  the  l^al  voters  of  the  county  who  voted 
at  the  last  preceding  general  election  therein.  The  petition 
waSy  in  fact,  signed  by  more  than  65  per  cent  of  such 
voters;  it  being  stipulated  on  the  trial  in  the  district  court 
that  three  thousand  one  hundred  and  nineteen  l^al  votes 
were  cast  at  the  general  election  in  1904,  and  that  two 
thousand  one  hundred  and  five  of  the  voters  signed  the  origi- 
nal petition  of  consult.  Before  the  board  of  supervisors 
canvassed  the  petition,  five  hundred  and  forty  purported 
withdrawals  therefrom  were  filed  with  the  auditor,  and  the 
appellants  admit  that  two  hundred  and  thirty-four  signers' 
of  the  petition  signed  the  withdrawal  The  board  of  super- 
visors seems  to  have  ignored  the  withdrawals  from  the  peti- 
tion. At  any  rate,  it  was  found  to  be  sufficient,  and  there- 
after, and  within  the  time  provided  by  section  2450  of  the 
Code,  the  plaintiff  filed  with  the  clerk  of  the  district  court 
a  bond  and  a  general  denial  as  to  the  statement  of  consent, 
after  which  notice  was  given  as  required  by  the  same  sec- 
tion, and  the  statement  was  certified  to  the  district  court, 
where  the  proceeding  was  docketed  and  a  continuance  given 
the  defendants.  Still  later,  as  we  understand  the  record, 
the  plaintiff  was  permitted  to  amend  his  bond  and  general 
denial,  alleging  in  the  latter  that  he  was  a  citizen  of  the 
county,  an  allegation  that  was  not  made  in  his  original 
denial 

Motions  were  made  to  strike  this  amendment  and  to 

dismiss  the  appeal  because  the  case  had  not  been  docketed 

by  the  plaintiff  and  the  filing  fee  paid  to  the  clerk.     Both 

of  these  motions  were  overruled,  and  there-. 

1.    IlfTOXICATXNO  ,  ,     -         ■•  1        1        1  1  1 

uauoM:  State    upon  the  defendants  asked  that  the  case  be 

ment  of  con-  ^ 

JSJmoa?o£*'      tned  as  an  equitable  action,  and  this  was 

^•*'  also  denied  them.     The  case  seems  to  have 

been  docketed  in  the  district  court  some  time  before  the 

motion  to  dismiss  was  made  because  the  docketing  fee  had 

not  been  paid,  and  under  the  rule  announced  in  Squires  v. 
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MiUet,  31  Iowa,  169,  there  was  no  error  in  overruling  the 
motion. 

The  appellants  insist  that  it  was  the  intent  of  the  Legis- 
lature that  these  cases  should  be  tried  on  appeal  from  the 
findings  of  the  board  of  supervisors  in  equity,  and  not  as 
8.  SuPMciEHCY  o»  sp^^^l  proceedings ;  and  that  being  triable 
Shmht^Lm-  ^8  equitable  actions,  they  had  the  right  to 
neroftriaL  ^^^  ^j^^j^,  testimony  in  writing  and  to  have 
a  continuance  for  that  purpose.  In  Oreen  v.  Smith, 
111  Iowa,  188,  we  held  that  the  trial  provided  for  by 
section  2450  was  a  special  proceeding  not  triable  by  a  jury, 
and  with  this  holding  we  are  satisfied.  The  fact  that  the 
statute  declares  that  it  shall  be  tried  de  novo  in  the  district 
court  does  not  necessarily  indicate  that  the  Legislature  in- 
tended it  to  be  tried  as  an  equitable  action.  Indeed,  the 
entire  statute  clearly  shows  an  intent  to  have  a  speedy 
disposition  of  questions  that  may  arise  thereunder,  and,  if 
it  were  possible  to  compel  either  side  to  await  the  slow 
process  of  taking  the  depositions  of  a  large  number  of  wit- 
nesses located  all  over  the  county,  it  would  amount  to  a 
practical  denial  of  relief.  We  are  fully  satisfied  that  such 
was  not  the  legislative  intent. 

As  we  have  already  said,  the  plaintiff  did  not  allege 
in  his  original  denial  that  he  was  a  citizen  of  the  county, 
and  the  appellants  urge  that  it  is  essential  to  both  allege 
8.  Samb:  amend-     and  provc  citizcnship ;  and,  further,  that  the 
tions.'  allegation  in  thcS  amendment  to  the   denial 

created  a  new  cause  of  action,  and  because  it  was 
made  after  the  lapse  of  five  months  it  was  barred  by 
the  limitation  of  Code,  section  2450,  which  is  thirty  days. 
The  all^ation  of  citizenship  did  not  state  a  new  cause  of 
action. 

The  original  denial  put  in  issue  the  sufficiency  of  the 
general  statement  of  consent,  and  that  was  the  issue  and 
the  only  issue  that  was  in  fact  tried.  The  amendment  did 
nothing  more  than  to  allege  that  the  denial  was  made  by  one 
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authorized  to  make  it.  The  plaintiff  instituted  the  contest 
as  a  representative  of  the  public,  under  a  stat- 
denial  of  ca-  ute  cxpresslj  providing  therefor.  It  was  not 
a  contest,  therefore,  in  which  he  alone  was 
interested,  and  acting  in  a  representative  capacity  he 
was  not  bound  to  prove  such  capacity  until  it  was  put  in 
issue  by  sufficient  allegations  in  the  appellant's  pleadings. 
Code,  section  3627,  provides  that  a  plaintiff  suing  in  any 
way  implying  representative  or  other  than  individual  ca- 
pacity need  not  state  the  facts  constituting  such  capacity 
or  relation,  but  may  aver  the  same  generally,  or  as  a  legal 
conclusion;  and  section  3628  says  that,  if  such  all^ation 
is  controverted,  "  it  shall  not  be  sufficient  to  do  so  in  terms 
contradictory  of  the  allegation,  but  the  facts  relied  on  shall 
be  specifically  stated.*'  The  appellants  did  not  controvert 
the  allegation  of  citizenship,  except  by  a  denial,  and  hence 
no  issue  thereon  was  raised  under  the  statute,  and  no  proof 
thereof  required.  Littleton  v.  Harris,  73  Iowa,  167 ;  Shear 
V.  Oreen  et  al.,  73  Iowa,  688. 

The  appellants  further  contend  that  the  withdrawals 
from  the  petition  are  insufficient  to  reduce  the  petition 
to  less  than  65  per  cent.  The  stipulation  to  which  we 
.  ^  have  already  referred  admits  that  the  state- 

drawiri?"  ment  of  consent  as  originally  filed  was  suffi- 
•ignature*.  cicut,  and  the  only  question  remaining  for 
determination  is  the  number  of  names  on  the  withdrawal  that 
should  be  taken  from  the  statement  of  consent.  The  ap- 
pellants concede  that  two  hundred  and  thirty-four  signers 
of  the  general  statement  signed  the  withdrawal,  and  that 
the  withdrawal  of  about  seventy-five  would  leave  less  than 
the  required  65  per  cent.;  but  they  say  that  the  same 
formality  must  be  observed  in  withdrawing  names  from  the 
statement  that  is  required  in  securing  it,  and,  if  this  be 
true,  that  sufficient  names  cannot  be  counted  to  render  the 
statement  insufficient.  Code,  section  2452,  provides  that 
every  statement  of  consent  shall  be  accompanied  by  the 
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aflSdavit  of  some  reputable  person,  showing  that  said  person 
personally  witnessed  the  signing  of  each  name  appearing 
thereon,  and  that  all  such  statements  shall  show  the  voting 
precinct  of  the  signers  thereof.  Of  the  names  on  the  with- 
drawal, one  hundred  and  thirty-one  were  accompanied  by 
the  affidavit  required  for  the  statement,  but  failed  to  give 
the  voting  precinct.  Whether  a  withdrawal  should  be  ac- 
companied by  the  same  kind  of  an  affidavit  that  is  required 
for  the  statement,  we  need  not  determine  in  this  case  be- 
cause one  hundred  and  thirty-one  of  the  names  thereon  were 
so  supported.  If  the  statement  complies  with  the  law,  the 
voting  precinct  of  the  signer  appears  thereon,  and  except  in 
cases  where  there  may  be  two  signers  of  the  same  name, 
either  in  the  same  or  different  precincts,  nothing  is  to  be 
gained  by  naming  the  signer^s  precinct  in  the  withdrawal, 
for  it  appears  on  the  statement,  and  identification  is  an  easy 
matter.  In  the  event  of  duplicate  names,  it  will  not  be 
difficult  to  identify  the  parties  if  it  should  become  material 
to  do  so.  In  the  instant  case  the  question  is  of  no  moment 
because  of  the  appellants'  concession  that  two  hundred  and 
thirty-four  signers  of  the  statement  signed  the  withdrawaL 
What  we  have  already  said  disposes  of  the  important  ques- 
tions in  the  case,  and  we  need  not  go  into  the  question  of 
idem  sonans. 

The  district  court  was  right  in  declaring  the  statement 
of  general  consent  insufficient,  and  the  judgment  is  affirmed. 


Tilda  H.  Hoffard,  Admx.,  Appellant,  v.  Illinois  Cbn- 
TRAL  Railway  CoMPAmr,  Appellee. 

Railwasrs:    duty  of  trackmen  and  trainmen:    contributory  neg- 

1    LICENCE.    An  experienced  trackman  employed  in  the  inspection 

of  a  track  over  which  special  or  extra  trains  are  frequently 

run  is  guilty  of  negligence  in  failing  to  keep  a  lookout  for 

such  trains,  although  rightfully  upon  the  track  and  without  notice 
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of  a  coming  train;  but  it  is  also  the  duty  of  trainmen  to  keep 
a  lookout,  to  give  the  crossing  signab  for  the  benefit  of 
trackmen,  upon  which  they  may  rely. 

Same:    kecucejuce:    dangol  signal:    negativb  evidencb.    The  mere 

2  statement  of  witnesses  that  they  did  not  hear  a  crossing  whistle 
in  contradiction  of  the  positive  evidence  of  trainmen  that  the 
whistle  was  sounded,  is  insufficient  to  create  such  a  conflict  in 
the  evidence  as  to  require  a  submission  of  that  issue;  it  must 
appear  that  the  negative  testimony  is  based  upon  such  knowl- 
edge as  enables  the  witnesses  to  speak  affirmatively  against 
the  fact. 

Same:    cbossikg  signal.    Where  a  danger  signal  was  given  when 

3  the  train  was  some  distance  from  an  employ^  engaged  in  in- 
specting the  track,  so  that  had  he  been  giving  heed  to  the 
approach  of  the  train  he  might  have  avoided  the  accident, 
but  the  signal  was  not  heard  by  him  presumably  because  of 
the  manner  of  his  head  dress,  the  question  of  whether  a  cross- 
ing signal  some  distance  farther  away  was  given  became  im- 
material. 

Rate  of  speed:    negugence:    duty  of  tbackmen.    No   particular 

4  rate  of  speed  of  a  train  in  rural  districts  is  in  itself  negligence; 
and  it  is  not  the  duty  of  an  engineer  on  approaching  a  curve  to 
check  his  train  so  that  upon  discovering  trackmen  he  may  be 
better  able  to  stop  his  train,  but  trackmen  are  supposed  to 
take  note  of  coming  trains  and  to  observe  and  keep  out  of 
their  way. 

Same:    negugence:    last  clear  chance.    An  engineer,  who,  upon 

5  discovering  that  a  trackman  is  unconscious  of  his  approaching 
train,  adopts  every  possible  means  to  avert  his  injury  by 
sounding  the  whistle  and  bell  and  in  bringing  his  train  to  a 
stop,  performs  his  full  duty. 

Appeal    from    Crawford    District    Court. —  Hon.    Z.    A. 
Church,  Judge. 

Tuesday,  February  5,  1907. 

EBHBARiNa  Denied,  Monday,  June  8,  1908. 

Action  at  law  by  plaintiff,  as  administratrix  of  thd 
estate  of  Patrick  Henry,  deceased,  to  recover  damages  oc- 
casioned by  the  negligence  of  defendant  as  alleged,  result- 
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ing  in  the  death  of  said  Henry.  At  the  close  of  the  evi- 
dence for  plaintiff  there  was  a  directed  verdict  and  judg- 
ment for  costs  in  favor  of  defendantp  Plaintiff  appeals. — 
Afp,rmed. 

Shaw,  Sims  &  Kuehrde  and  SalUnger  &  Korte,  for 
appellant 

Connor  &  Lally  and  W.  8.  Kenyon,  for  appellee. 

Bishop,  J. —  Patrick  Henry  was  a  section  hand  and 
track  walker  in  the  employ  of  the  defendant  company,  and 
stationed  at  Arion,  Crawford  coimty.  It  was  a  part 
of  his  duties  to  inspect  the  track  for  a  distance  of  about 
two  miles  east  of  the  depot  at  Arion  each  Sunday  morn- 
ing. Conforming  thereto,  he  left  his  home  near  the 
depot  at  about  7  o'clock  on  Sunday  morning,  January 
12,  1902,  and  proceeded  east  to  the  end  of  his  walk, 
and  then  faced  about  to  return  home.  After  going 
about  half  a  mile,  and  walking  between  the  rails,  he  was 
struck  by  a  train  approaching  from  the  east,  run  down, 
and  killed.  A  regular  passenger  train  is  scheduled  to  go 
west  through  Arion  at  a  little  before  seven  in  the  morning, 
and  it  appears  that  on  the  morning  in  question  it  was  be- 
ing run  in  two  sections.  The  first  section  passed  through 
before  Henry  went  out  upon  the  track.  It  is  conceded  that 
the  engine  carried  signals  indicating  that  a  second  section  was 
following,  but  whether  Henry  saw  the  train  and  its  signals, 
or  was  otherwise  advised  of  the  expected  coming  of  the 
second  section  which  struck  him,  is  not  known.  The  morn- 
ing was  cold,  and  Henry  wore  a  cap  well  drawn  down  over 
his  ears  to  keep  them  from  freezing;  in  one  hand  he  car- 
ried a  flag,  and  in  the  other  an  instrument  for  testing  the 
condition  of  the  track.  Just  east  of  the  place  of  the  ac- 
cident is  a  curve  in  the  track.  It  begins  three  hundred  and 
thirty  feet  east  of  a  highway  crossing  and  extends  about 
Vol  138  Ia^-36 
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the  same  distance  west  of  snch  crossing.  On  the  north  — 
this  being  on  the  side  of  the  curve  —  the  surface  of  the 
ground  presents  an  embankment  rising  more  or  less  abruptly 
from  the  track  level  to  a  height  of  from  fifteen  to  twenty 
feet  The  immediate  circumstances  of  the  accident  were 
known  only  to  the  engine  crew  of  the  train.  Chapman,  the 
engineer,  testified  that  his  train  was  running  from  fifty  to 
fifty-five  miles  an  hour;  that  he  was  sitting  on  the  north 
side  of  his  engine,  looking  ahead,  and  that  just  before  he 
reached  the  highway  crossing  he  was  made  aware  of  the 
presence  of  a  person  ahead  on  the  right  of  way.  He  says 
that  at  first  —  and  owing  to  the  curve  and  embankment  — 
he  could  see  only  a  man's  head,  and  could  not  tell  whether 
such  man  was  walking  on  the  track  or  at  the  side  thereo£ 
Further,  that  he  at  once  sounded  the  whistle  alarm,  and  a 
second  or  two  later  he  came  into  full  view  of  Henry  moving 
west  between  the  track  rails,  and  apparently  unconscious 
of  any  impending  danger  —  at  least^  he  did  not  look  around 
or  otherwise  pay  any  attention  to  the  sounding  of  the  whistle 
alarm  or  the  ringing  of  the  engine  bell.  Chapman  says 
that  at  once  he  put  his  engine  in  reverse  motion  and  applied 
the  air  brakes  to  the  train  —  that  being  all  he  could  do  to 
stop  the  train  —  but  without  avail.  In  a  few  seconds  more 
Henry  was  overtaken  and  hurled  to  his  death.  The  point 
of  accident  was  about  seven  hundred  feet  west  of  the  high- 
way crossing.  The  statement  of  the  engineer  was  corrobo- 
rated in  all  material  respects  by  the  testimony  of  the  fire- 
man. The  negligence  on  the  part  of  defendant  charged  is 
fourfold:  (1)  In  failing  to  give  proper  warning  of  the 
approach  of  the  train.  (2)  In  the  excessive  rate  of  speed 
at  which  the  train  was  being  operated.  (3)  In  not  making 
timely  discovery  of  the  presence  of  Henry  on  the  track,  and 
failing  to  sound  the  alarm  in  time  to  enable  him  to  escape 
from  the  track.  (4)  In  failing  to  avoid  the  accident  by 
stopping  the  train  after  the  presence  of  Henry  on  the  track 
was  in  fact  discovered.     The  answer  denied  generally,  and. 
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in  addition  thereto,  pleaded  an  assumption  of  risk  and  con- 
tributory negligence.  The  motion  to  direct  a  verdict,  among 
other  things,  challenged  the  right  of  plaintiff  to  recover,  for 
that  a  case  of  actionable  n^ligenoe  had  not  been  made  out. 
And,  as  we  think  thd  motion  was  properly  sustained  on 
this  ground,  we  shall  not  be  required  to  give  attention  to 
any  of  the  others. 

I.  The  first  and  third  grounds  of  n^ligence  may 
be  discussed  together.  We  start  with  the  proposition  that 
Henry  was  an  employ^  of  the  defendant,  and  rightfully 
^'  dSft^f^rack-  ^^^^  ^^*  upon  the  track.  It  was  proven 
SS:^<i*''*'"*  *^*^  trains  frequently  went  over  the  road 
n^ittTce.  in  separate  sections,  and  that  "extras  or 
special  trains  ran  over  the  line  pretty  often.'*  Henry 
was  a  man  of  experience,  and  presumably  familiar  with  the 
general  course  of  train  operation.  The  evidence  does  not 
disclose  that  it  was  customary  to  notify  trackmen  of  the 
running  of  trains  in  sections,  or  of  extras,  or  specials,  and 
it  is  no  part  of  the  contention  of  appellee  that  it  was  the  duty 
of  defendant  to  do  so.  From  this  it  follows  that,  although 
Henry  went  rightfully  on  the  track,  he  must  be  held  to 
the  expectation  that  a  train  might  put  in  an  appearance  at 
any  moment.  And  it  was  his  duty  to  keep  a  lookout.  One 
ihay  not  go  blindly  and  heedlessly  to  his  work  where  there 
is  danger.  Magee  v.  Railway,  82  Iowa,  249;  Eaden  v. 
Railway,  99  Iowa,  735;  Keefe  v.  Railway,  92  Iowa,  182. 
And  as  the  presence  of  trackmen  on  the  track  during  work- 
ing hours  is  always  to  be  expected,  there  is  the  correlative 
duty  on  the  part  of  trainmen  to  keep  a  lookout  for  thrai, 
and,  when  discovered,  to  give  warning  of  the  approach  of 
the  train.  Henry  had  the  right  to  expect  that  this  would 
be  done. 

So  too,  we  think  that,  independent  of  his  not  hav- 
ing been  discovered,  owing  to  the  curve  in  the  track,  and 
the  topography  of  the  adjacent  surface,  he  had  the  right 
to  expect  that  the  whistle  and  bell  signals  required  by  statute 
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to  be  given,  for  the  highway  crossing  would  be  given.  It 
has  been  held,  and  justly  so,  that  a  failure  to  give  such 
signals  is  negligence,  not  only  as  to  persons  rightfully  at- 
tempting to  cross  the  track,  but  as  to  persons  rightfully  on 
or  near  the  track.  "  It  may  be  presumed  that  the  statute 
is  intended  to  warn  persons  at  the  crossings  of  the  approach 
of  the  cars,  and  thus  enable  them  to  avoid  the  engine.  But 
the  signal  enables  all  persons  who  may  be  exposed  to  danger 
by  the  approaching  engine  to  escape  it,  and  such  persons  may 
rely  upon  the  discharge  of  the  duty  required  by  the  statute, 
as  in  all  other  cases,  and  act  accordingly."  Lonergan  v. 
Railway,  87  Iowa,  755;  Ward  v.  Bailway,  97  Iowa,  50. 

This  brings  us  to  the  first  question  of  fact  presented: 
Was  there  a  failure  on  the  part  of  the  enginemen  to  give 
the  whistle  and  bell  signals  at  the  east  quarter-mile  post 
8  SAME-n  li-  ^  *^®y  approached  the  crossing?  The  plain- 
ff^a^ncSi-  *^^  relied  upon  three  witnesses  to  establish 
tire  evidence,  ^j^^  affirmative  of  this  question.  One  Tripp, 
an  aged  farmer,  living  to  the  north  of  the  track  and  be- 
tween a  half  and  three-quarters  of  a  mile  westerly  from 
the  east  whistling  post,  testified  that  with  his  wife  and 
grandson  he  was  at  breakfast  as  the  train  went  by,  and  that 
he  did  not  hear  the  sound  of  whistle  or  bell.  He  says  that 
the  house  was  tightly  closed  as  the  weather  was  cold;  that 
there  is  quite  a  hill  and  a  willow  grove  between  his  house 
and  the  crossing;  that  as  near  as  he  could  r^nember  the 
wind  was  blowing  from  the  south.  Mrs.  Tripp  testified 
that  she  did  not  hear  the  engine  whistle  sound  or  the  bell 
ring,  either  as  the  train  approached  or  after  it  had  passed 
the  crossing.  She  says  that  a  great  many  trains  passed 
daily,  and  she  could  hear  the  engines  whistle  as  they  passed 
to  and  fro  without  difficulty.  The  grandson  testified  that 
they  were  at  breakfast  and  paying  no  attention  to  anything 
but  the  meal;  that  he  did  not  hear  the  train  in  question 
whistle  for  the  crossing  or  after  it  had  passed.  For  the 
defendant,  the  engineer  and  fireman  on  the  train  each  testi- 
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fied  in  positive  terms  that  the  whistle  was  sounded  at  the 
whistling  post,  and  that  the  bell  was  rung  until  after  the 
crossing  was  passed.  And  both  testified  to  the  alarm  whistle 
—  several  short,  sharp  blasts  —  after  Henry  was  discovered 
on  the  track.  A  brakeman  who  was  on  the  train  testified 
that  he  was  familiar  with  all  the  crossings  along  the  line, 
and  that  the  whistle  was  sounded  and  the  bell  rung  for 
the  crossing  in  question;  that  very  shortly  afterwards  his 
attention  was  attracted  to  the  alarm  whistle,  and  almost  im- 
mediately the  air  brakes  were  set  on  the  train  and  the  en- 
gine reversed.  The  conductor  of  the  train  did  not  remem- 
ber hearing  the  crossing  whistle,  but  testified  positively  to 
the  danger  whistle,  to  the  application  of  the  air  brakes,  and 
the  reversal  of  the  engine.  A  Mr.  Bennett,  towerman  for 
the  Northwestern  Railway  Company  at  its  tower  house  in 
Arion,  and  Mr.  Wigg,  agent  of  the  defendant  company  at 
Arion,  both  testified  that  they  heard  the  danger  whistle 
in  the  vicinity  of  the  highway  crossing  in  question.  At  the 
time,  the  former  was  in  his  tower,  and  the  latter  on  his  way 
from  home  to  the  depot.  To  summarize  them,  we  have  the 
testimony  of  three  witnesses  who  were  behind  closed  doors 
in  a  house  more  than  'k  half-mile  away,  engaged  at  break- 
fast, who,  while  familiar  with  the  passing  of  many  trains 
daily,  yet  had  no  concern  in  the  train  in  question,  and  were 
giving  no  attention  thereto,  wHo  say  they  did  not  hear  any 
whistle  sound.  As  against  this  we  have  two  witnesses  di- 
rectly charged  with  a  duty  in  the  premises,  and  another 
who  was  on  duty  in  connection  with  the  operation  of  the 
train,  each  of  whom  testified  positively  to  the  facts  of  the 
warning  whistle  and  bell  for  the  crossing,  and  the  danger 
whistle  at  the  crossing.  And,  in  addition,  we  have  three 
other  witnesses  who  were  equally  positive  that  they  heard 
the  danger  whistle- 
Now,  as  said  by  Prof.  Wigmore  in  his  work  on  Evi- 
dence, section  664,  it  is  altogether  possible  tp  negative  the 
existence  of  a  fact,  state,  or  condition,  by  testimony  "  based 
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on  what  may  be  called  negative  Jcnawledge;  L  e.,  testimony 
that  a  fact  did  not  occur,  founded  on  the  witness'  failure 
to  hear  and  see  a  fact  which  he  would  supposedly  have 
heard  or  seen  if  it  had  occurred."  And  he  adds  that  '^  the 
only  requirement  is  that  the  witness  should  have  been  so 
situated  that,  in  the  ordinary  course  of  events,  he  would 
have  heard  or  seen  the  fact  had  it  occurred.''  And  this 
we  conceive  to  be  correct  doctrine.  Accordingly  it  is  not 
enough  to  give  rise  to  a  conflict  in  evidence  for  a  witness 
to  say  merely,  "I  did  not.  hear  the  whistle  sound."  He 
must  go  farther  and  show  that  he  was  not  only  in  positicm 
to  hear  or  see,  but  in  mental  condition  to  have  heard  or  seen 
had  the  whistle  been  sounded.  In  other  words,  he  must 
have  knowledge  on  the  subject  derived  through  the  medium 
of  his  senses  —  such  knowledge  as  enables  him  to  speak  af- 
firmatively against  the  existence  of  the  fact  In  this  view, 
there  was  no  such  substantial  conflict  in  the  evidence  in  thb 
case  as  to  require  a  submission  to  the  jury  of  the  question 
whether  or  not  the  statutory  warning  was  given  for  the 
crossing.  The  case  is  clearly  within  the  facts  of  Payne  v. 
Railway,  108  Iowa,  188,  and  should  be  governed  by  the 
rule  of  that  case.  There  it  appeared  that  the  witnesses  who 
testified  they  did  not  hear  the  engine  signals  were  not  in  a 
situation  to  hear,  or  were  not  noticing  for  the  purpose  of 
hearing  such  a  signal.  And  we  held  that  such  evidence  did 
not  even  create  a  conflict  with  positive  evidence  to  the  ef- 
fect that  the  signals  were  given.  The  cases  of  MackeraU 
V.  Railway,  111  Iowa,  547,  and  SelensJcy  v.  Railway,  120 
Iowa,  113,  cited  and  relied  upon  by  counsel  for  appellant, 
do  not  dictate  a  different  conclusion.  In  the  MackeraU 
case,  the  witnesses  who  testified  that  no  signals  were  given 
were  in  a  situation  to  hear  and  their  attention  was  not 
otherwise  diverted.  And  we  said :  "  Such  evidence  is  not 
negative  merely,  as  where  a  person,  at  a  considerable  dis- 
tance, and  giving  attention  to  something  else,  declares  he 
did  not  hear  signals."     In  the  Selenshy  case  the  witnesses 
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were  looking  out  for  signals,  and  in  the  opinion  the  case 
is  thus  distinguished  from  the  Payne  case.  But,  in  the 
instant  case,  if  there  was  room  to  doubt  as  to  the  crossing 
signal,  there  can  be  none  as  to  the  giving  of  the  danger 
signal. 

Apart  from  the  direct  testimony  of  the  witnesses,  some 
presumption,  as  we  think,  may  be  indulged  that  an  en- 
gineer who  sees  a  human  being  on  the  track  ahead  of  his 
3  g^j^jj.  ^j.^^^       engine  will  at  least  give  warning  of  the  dan- 

ing  signal.  g^^^  Observation  teaches  that  locomotive  en- 
gineers are  not  of  the  class  bent  on  the  wanton  destruction 
of  human  life.  Now,  Henry  did  not  hear  the  danger  sig- 
nal, owing  presumably  to  the  way  his  head  was  dressed,  and, 
this  being  true,  it  cannot  be  assumed  that  he  would  have 
heard  the  crossing  signaL  And  from  this  it  follows  that 
the  question  whether  o^  not  the  crossing  signal  was  given 
becomes  immateriaL  Payne  v.  Railway,  supra.  Both  the 
enginemen  say  that,  when  the  presence  of  Henry  was  first 
discovered  on  the  right  of  way,  and  the  danger  signal  was 
given,  he  was  still  more  than  six  hundred  feet  away.  And 
the  conditions  surrounding  the  accident  make  certain  the 
truth  of  this  statement  Had  he  been  giving  any  heed  to 
what  was  behind  he  had  ample  time  to  step  off  the  track  to 
a  place  of  safety.  No  more  than  this  is  necessary  to  be 
said  in  making  a  full  disposition  of  the  third  ground  of 
negligence  charged. 

II.     There  is  no  rule  of  law  in  this  State  governing 
the  speed  of  railway  trains  in  rural  districts.     In  the  ab- 
sence of  such  rule  no  particular  rate  of  speed,  taken  by 
itself,  can  be  said  to  constitute  negligence. 

dSyo?telik.     Cohoon  V.  Railway,  90  Iowa,  169;  Hetss  v. 

"*^  Railway,  103  Iowa,  590.     Thus  far  counsel 

for  appellant  agree.  But,  as  related  to  the  second  ground 
of  negligence  charged,  it  seems  to  be  their  thought  that  it 
was  the  duty  of  the  engineer  to  check  the  speed  of  the  train 
as  it  approached  the  curve  so  that  upon  discovering  the 
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presence  of  Henry  a  stop  could  have  been  made  and  the 
accident  avoided.  And  it  is  the  argument  that  a  finding 
of  negligence  based  on  such  failure  of  duty,  considered  in 
connection  with  the  speed  of  the  train,  could  well  be  sus- 
tained. The  contention  is  wholly  devoid  of  merit  To  be- 
gin with,  there  was  no  evidence  tending  to  prove  that  the 
train  was  being  operated  at  an  unusual  or  excessive  rate  of 
speed.  And  no  court  has  ever  gone  so  far  as  to  hold  that 
it  is  incumbent  on  a  railroad  company  to  slacken  the  or- 
dinary speed  of  its  trains  upon  the  approach  to  every  curve 
in  the  track,  which  involves  also  a  cut,  as  a  precaution 
against  injury  to  persons  walking  or  working  on  the  tracL 
The  reasons  why  such  should  not  be  the  rule  are  obvious. 
Presentrday  conditions  demand  the  maximum  of  speed  c<m- 
sistent  with  train  safety  —  this  not  only  as  in  the  interest 
of  the  operating  company,  but  as  related  to  the  interests  of 
the  general  public.  Under  a  rule  as  contended  for,  such 
would  not  be  possible  of  attainment  in  this  country,  where 
curves  and  cuts  are  of  great  frequency.  Nor  is  such  a  rule 
necessary.  Trackmen  are  supposed  to  take  note  of  the  com- 
ing of  trains ;  it  is  a  duty  enjoined  upon  them  by  law  "  to 
observe  and  keep  out  of  the  way  of  moving  engines  and 
cars.''  Keefe  v.  Railway,  92  Iowa,  182,  and  cases  cited* 
Accordingly  an  engineer  in  ccmducting  his  train  over  the 
track  may  well  assume  that  trackmen  will  act  in  accordance 
with  their  duty  to  themselves,  the  company,  and  the  public, 
and  on  no  line  of  correct  reasoning  could  he  be  made  charge- 
able with  negligence  because  they  fail  of  their  duty.  His 
duty  is  measured  simply  by  the  doctrine  of  the  ^*  last  dear 
chance."  The  cited  cases  of  Artz  v.  Railway,  44  Iowa,  285 ; 
Courson  v.  Railway,  71  Iowa,  29,  and  Stanley  v.  Railway, 
119  Iowa,  526,  are  not  in  point.  Each  of  such  cases  in- 
volved an  accident  to  a  traveler  in  a  highway  crossing. 

III.  The  fourth  ground  of  negligence  is  predicated 
upon  the  doctrine  of  the  "  last  clear  chance."  It  was  the 
undoubted  duty  of  the  engineer  as  soon  as  he  discovered  that 
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Henry  was  apparently  unconscious  of  the  approach  of  the 
5.  SAMi:negU-  train^  and  of  the  peril  to  him  in  remaining 
deardumce.  ou  the  track,  to  at  oncc  sound  the  alarm  and 
put  the  train  under  control,  and  avoid,  if  possible,  running 
him  down.  This  is  true  without  r^rd  to  any  question 
of  n^ligence  on  the  part  of  Henry.  KeUey  v.  Railway, 
118  Iowa,  387.  But  in  respect  of  this  it  is  sufficient  to 
say  that  the  evidence  all  points  to  the  conclusion  that  the 
engineer  adopted  every  possible  means  and  spared  no  ef- 
fort to  avert  the  accident.  Having  done  so,  he  and  his  em- 
ployer must  be  held  blameless. 

Having  concluded  that  a  case  of  negligence  on  the  part 
of  defendant  had  not  been  made  out^  we  must  hold  that 
there  was  no  error  in  directing  a  verdict  in  its  favor. — 
Afp^rmed. 


In  the  Matter  of  the  Assignment  of  E.  E.  Sntdeb,        ms    J 
Claim  of  F.  W.  Poet,  C.  J.  Beicki-ey,  F.  E.  Austin, 
Nathan  Pottek,  W.  H.  Guok,  Geoege  Hubek,  Appel- 
lants, V.  L.  M.  Caepentek,  Assignee  of  E.  E.  Snyder, 
and  E.  E.  Snyder. 

Bquitable  mortgages:    deposit  of  title  deeds:    statute  of  frauds. 

1  The  English  doctrine  that  an  equitable  mortgage  may  be 
created  by  the  deposit  of  title  deeds  with  a  creditor  is  in  viola- 
tion of  the  statute  of  frauds,  and  has  no  applicability  here  be- 
cause of  our  registry  laws. 

Bquitable  mortgages:    how  created.    No  particular  form  of  words 

2  is  required  to  create  an  equitable  lien  on  real  property;  but  any 
express  agreement  in  writing  whereby  the  intention  is  clearly 
indicated  to  make  certain  property  described  therein  stand  as 
security  for  a  debt,  an  equitable  mortgage  upon  the  property 
is  created  which  may  be  enforced.  Evidence  held  sufficient  to 
establish  a  mortgage. 

Appeal  from  Jones  District  Court. —  Hon.  B.  H.  Miller, 

Judge. 
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Monday^  Jasuaby  20,  1908. 

Behbabiko  Denied,  Moin>AY,  Juke  8,  1908. 

I^urr  to  establish  a  lien,  against  certain  real  estate  in 
the  name  of  the  assignee  was  dismissed.  Claimants  appeal. 
—  Reversed. 

Jamison  &  Smyth,  for  aj^llants. 

Park  Chamberlain  and  F.  0.  EUison,  for  appellee. 

Ladd,  C.  J. —  On  December  13,  1905,  E.  E.  Snyder, 
who  opersted  the  Bank  of  Olin  as  a  private  bank,  executed 
a  general  assignment  for  the  benefit  of  creditors  with  L.  M. 
Carpenter  as  assignee.  Lot  twelve  and  the  south  half  of 
lot  sixteen  of  Highland  Park  in  the  city  of  Des  Moines 
was  part  of  the  estate,  but  the  deed  to  E.  E.  Snyder,  imder 
which  he  acquired  title,  had  been  deposited  with  F.  W.  Port 
under  the  following  circumstances:  In  1903  Snyder  hav- 
ing a  portion  of  the  funds  of  the  county  deposited  in  his 
bank  executed  a  bond  conditioned  to  hold  the  county  treas- 
urer harmless  by  reason  of  such  deposit  or  deposits,  as  ex- 
acted by  section  1457  of  the  Code,  with  Port,  Lamb  and 
others  as  sureties.  At  the  same  time,  to  protect  all  the 
sureties  against  losses,  the  principal  delivered  to  Port  and 
Lamb,  as  security,  several  promissory  notes,  together  with 
the  above-mentioned  deed  accompanied  with  this  writing: 
"  Olin,  Iowa,  Nov.  25,  1903.  The  inclosed  papers  are  de- 
posited with  K.  T.  Lamb  et  ah,  to  secure  them  against  any 
loss  by  reason  of  signing  my  bonds  as  a  county  depository. 
This  includes  the  Des  Moines  property,  which  is  pledged 
to  them  as  above  stated.  Edwin  E.  Snyder.''  Afterwards 
Port  turned  them  over  to  Lamb.  A  new  bond  with  the 
claimants  herein  as  sureties  was  executed  in  1904.     Then 
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Lamb,  upon  ascertaining  that  he  had  been  released  from 
liability  on  the  former  bond,  turned  over  the  notes,  deed, 
and  writing  to  Port,  who  handed  them  back  to  Snyder.  The 
latter  then  made  a  list  thereof,  and  delivered  the  list  with 
the  papers  to  Port,  again  saying,  "You  keep  them  as  se- 
curity the  same  as  you  did  last  year."  The  claimants  have 
repaid  the  county  the  money  deposited  by  it  in  the  bank, 
and  have  collected  some  of  the  notes  deposited  with  Port 
as  security.  The  sum  of  $3,123.19  is  still  owing  them,  and 
in  this  suit  they  ask  that  a  lien  therefor  be  established 
against  the  Des  Moines  lots. 

L     The  doctrine  that  an  equitable  mortgage  may  be 

created  by  depositing  the  title  deed  to  land  with  a  creditor 

had  it  origin  in  England,  being  first  definitely  announced 

in  Russel  v.  Russel,  1  Brown  Ch.  Cas.  270, 

^'  ^oM^<^c" :        18  Rvling  Eng.  Cas.  26.     That  decision  has 

deposit  of  tide     ,  ..    j      •  i     •  •  i    •        -i- 

deeds:  statute     been  regretted  since  as  bein^:  m  plain  disre- 

of  frauds.  o  at 

gard  of  the  statute  of  frauds,  but  consistently 
followed,  with  care,  however,  not  to  extend  the  doctrine. 
Ex  parte  Hopper,  19  Ves.  477;  Norris  v.  Wilkinson,  12 
Ves.  Jun.  192.  In  that  country  the  possession  of  the  title 
deeds  is  evidence  of  ownership,  as  no  one  is  supposed  to 
have  a  right  to  retain  them  without  having  an  estate  or  in- 
terest in  the  land  they  conv^.  They  pass  to  the  purchaser 
upon  a  sale,  and  are  examined  by  the  solicitor  of  the  parties 
mucfi  as  abstracts  of  title  are  examined  in  this  country. 
This  is  for  the  reason  that,  until  the  recent  partial  adoption 
of  the  Torrens  system,  save  in  some  counties,  there  were 
no  registries,  where  a  search  could  be  made  to  ascertain  the 
title  to  lands,  other  than  copy  hold  titles  which  are  recorded 
'in  the  manor  courts.  The  only  proof  which  the  purchaser 
seems  to  have  for  the  validity  of  the  title  in  his  grantor  is 
the  exhibition  of  the  deeds  which  establish  it.  So,  after  a 
deposit  of  his  evidence  of  title  with  his  creditor  as  security, 
the  debtor  cannot  well  dispose  of  his  land  without  first  satis- 
fying the  indebtedness   secured,   for,   until   this    is   done, 
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he  is  not  in  a  situation  to  obtain  possession  of  his  title 
papers  either  at  law  or  in  equity. 

Under  our  system  of  registry,  however,  possession  of 
title  deeds  is  of  no  real  importance  to  the  owner  of  the  es- 
tate. He  can  convey  the  land  without  them.  They  are  not 
necessary  in  order  to  ascertain  the  condition  of  the  title. 
For  all  practicable  purposes,  certified  copies  of  the  record 
copies  will  serve  as  well  .as  the  originals.  The  conditions 
which  lead  to  the  recognition  of  the  doctrine  in  England  are 
entirely  wanting  in  this  country.  It  is  not  in  harmony  with 
our  system  of  conveyancing  and  registry.  The  object  of 
that  system  is  to  afford  security  to  titles  by  a  public  rec- 
ord, which  parties  dealing  with  land  may,  and  for  their 
own  protection  must,  examine,  and  on  which  they  may  vely. 
Secret  transfers  and  liens  are  sought  to  be  prevented  thereby. 
For  some  or  all  of  the  foregoing  reasons  the  courts  of  this 
country  have  quite  generally  rejected  the  doctrine,  as  will 
appear  from  an  examination  of  the  following  authorities: 
Probasco  v.  Brooks  Johnson,  2  Disn.  (Ohio)  96;  Van  Meier 
V.  McFaddin,  8  B.  Mon.  (Ky.)  435;  Gardner  v.  McClure, 
6  Minn.  250  (Gil.  167);  Oothard  v.  Flynn,  25  Miss.  58; 
Meador  v.  Meador,  3  Heisk.  (Tenn.)  562;  Lehman  v.  Col- 
lins, 69  Ala.  127 ;  Bloomfield  State  Bank  v.  Miller,  55  Neb. 
243  (75  K  W.  569,  44  L.  E.  A.  387,  70  Am.  St  Rep.  381)  ; 
Shitz  V,  Dieffenbach,  3  Pa.  233.  In  the  last  c^  decisions 
in  several  States  often  cited  to  the  contrary  are  reviewed, 
and  it  is  shown  that  though  they  have  recognized  the  Eng- 
lish doctrine,  in  none  of  them  has  it  been  applied.  As  it  is 
conceded  by  the  English  authorities  to  be  in  violation  of 
the  statute  of  frauds,  and  supported  by  precedent  only,  and 
is  said  to  have  occasioned  much  injustice,  we  are  not  in- 
clined to  adopt  it,  but  the  rather  to  follow  the  authorities 
of  this  country  to  the  effect  that  the  doctrine,  because  of  our 
registry  laws,  has  no  applicability. 

II.  Appellants  argue,  however,  that  conceding  the  law 
to  be  as  stated  the  objection  was  obviated  by  the  memorandum 
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accompanying  the  deed.  It  is  true  that,  as  asserted  by  ap- 
8.  Equitable  pcllec,  this  was  first  exccuted  to  seciire  the 
how  created.  Sureties  on  the  bond  of  the  year  previous,  but 
it  was  returned  to  Snyder,  and  by  him  redelivered  with 
the  notes  and  deed  to  Port,  to  be  held  for  precisely  the 
same  purpose  in  connection  with  the  last  bond.  Something 
is  said  concerning  the  evidence  being  inadmissible  to  es- 
tablish this  owing  to  the  statute  of  frauds.  Without  de- 
ciding the  point,  it  is  enough  to  say  that  no  such  objection 
was  made  by  pleading,  or  to  the  evidence  in  the  district 
court,  and  it  is  too  late  now  to  be  of  any  avail.  Crossen  v. 
White,  19  Iowa,  109 ;  Holt  v.  Brown,  63  Iowa,  319.  As 
we  understand  another  objection,  it  is  that  the  parties  for 
whose  benefit  the  instrument  was  delivered  are  not  the  same 
in  both  bonds.  The  only  apparent  difference  is  the  omis- 
sion of  Lamb's  name  from  the  second  bond.  But  ac- 
cording to  Port  it,  with  the  deed,  was  delivered  as  se- 
curity of  the  sureties  on  this  bond,  and  claimants  are 
conceded  to  be  such.  The  deed  accurately  describes  the 
property  as  in  Des  Moines,  and  the  memorandum  pledges 
as  security  "the  Des  Moines  property,*'  "to  secure  them 
against  any  loss  by  reason  of  signing  *'  the  bond  of  Snyder, 
to  use  his  bank  as  county  depository.  While  the  instrument 
is  informal  its  purpose  is  manifest,  and  there  is  no  reason 
for  not  enforcing  the  lien  intended  thereby  to  be  created. 
No  particular  formality  is  necessary  in  order,  to  make  a  valid 
mortgage  between  the  parties  thereto.  Frick  v.  Fritz,  115 
Iowa,  438.  Says  Judge  Story:  "If  the  transaction  re- 
solves itself  into  security,  whatever  may  be  its  form,  it  is 
in  equity  a  mortgage.*'  Flagg  v.  Mann,  2  Sumn.,  Loc.  Cit 
633,  Fed.  Cas.  No.  4,847.  In  Jackson  v.  Rutherford,  78 
Ala.  157,  the  court  held  that  "  no  technical  words  are  neces- 
sary to  constitute  a  mortgage  which  would  be  good  at  law 
any  more  than  in  equity.  Any  words  would  be  sufficient 
which  serve  to  show  a  transfer  of  the  mortgaged  property 
as  security  for  the  debt."     Again,  the  same  court  observed 
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in  Kyle  v.  Bellenger,  79  Ala.  516,  "a  lien  created  by  con- 
tract, and  not  sufficient  as  a  legal  mortgage,  will  generally 
be  regarded  in  the  nature  of  an  equitable  mortgage.  The 
form  of  the  contract  is  immateriaL  Though  a  lien  may  not 
be  expressed  in  terms,  equity  will  imply  a  security  from 
the  nature  of  the  transaction,  and  give  it  effect  as  such  in 
f utherance  of  the  agreement  of  the  parties,  if  there  appears 
an  intention  to  create  a  security.^^  See  Wood  v.  Holly  Mfg. 
Co.,  100  Ala.  326  (13  South.  948,  46  Am.  St  Kep.  56). 
The  rule  is  clearly  expressed  in  Howard  v.  Iron,  etc.,  Co., 
62  Minn.  298  (64  N.  W.  896).  "Every  express  agree- 
ment in  writing,  whereby  the  party  clearly  indicates  an  in- 
tention to  make  some  particular  property  therein  described 
as  security  for  a  debt,  creates  an  equitable  lien  upon  the 
property,  which  is  enforceable.  The  form  of  the  writing  is 
not  important,  provided  it  sufficiently  appears  that  it  was 
thereby  intended  to  create  a  security.  If  that  intention 
appears,  it  will  create  a  mortgage  in  equity,  or  a  specific 
lien  on  the  property  so  intended  to  be  mortgaged."  See, 
also,  Higgins  v.  Manson,  126  CaL  467  (58  Pac.  907,  77 
Am.  St.  Eep.  192) ;  Martin  v.  Bowen,  51  N.  J.  Eq.  452  (26 
Atl.  823) ;  Dulaney  v.  Willis,  95  Va.  606  (29  S.  E.  324, 
64  Am.  St.  Rep.  815) ;  Hackett  v.  Watts,  138  Mo.  502  (40 
S.  W.  113) ;  27  Cyc  990.  The  memorandum  in  connec- 
tion with  the  deed  is  clearly  within  the  doctrine  as  an- 
nounced, and,  as  the  assignee  in  acquiring  the  property  was 
charged  with  notice  of  outstanding  equities,  a  decree  should 
have  been  entered  awarding  a  relief  as  prayed. —  Reversed. 
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John  G.  Ahbens,  Appellant,  v.  Ed  Fbobtton  and  Hattib 
Fenton,  Appellees. 

Attachmoits:    wrongful  issuance:    mauce.    The  suing  out  of  an 

1  attachment  without  reason  to  believe  the  ground  stated  therein 
to  be  true  tends  to  show  malice;  but  malice  is  not  to  be  in- 
ferred from  the  mere  finding  that  nothing  was  due  the  plaintiflF 
because  of  defendant's  counterclaim. 

Exemplary  damages:    new  trial.    Although  the  evidence  is  suffi- 

2  cient  to  sustain  the  allowance  of  exemplary  damages,  still,  in 
passing  on  a  motion  for  a  new  trial  on  the  ground  that  the 
amount  allowed  is  so  excessive  as  to  indicate  passion  and  prej- 
udice, the  court  may  consider  all  the  facts  disclosed  by  the 
evidence  in  determining  whether  the  allowance  is  excessive. 

Same.    The  allowance  of  exemplary  damages  is  wholly  within  the 

3  discretion  of  the  jury,  and  the  court  is  authorized  to  interfere 
therewith  only  when  the  verdict  is  so  excessive  as  to  indicate 
passion  and  prejudice;  and  when  the  court  finds  the  allow- 
ance to  be  grossly  excessive  the  verdict  should  be  set  aside 
and  a  new  trial  granted,  and  not  reduced  to  the  extent  the 
court  may  think  it  excessive. 

Tender:    payment  into  court  :    appucation.    A  payment  into  court 

4  by  way  of  tender  is  not  a  waiver  of  defendant's  right  to  recover 
on  his  counterclaim;  and  where,  after  payment  into  court  by 
way  of  tender  and  before  judgment,  the  plaintiff's  claim  is 
extinguished  by  the  allowance  of  defendant's  counterclaim, 
plaintiff  is  not  entitled  to  judgment  on  the  tender,  but  the 
money  tendered  should  be  returned  to  defendant. 

Appeal  from  Boone  District   Court. —  Hon.   C.   Q.   Leb, 

Judgei. 

Wednesday,  Mabch  11,  1908. 

Ebheabing  Denied,  Monday,  June  8,  1908 

Action  on  a  promissory  note  for  $400,  and  for  dam- 
ages nnder  a  lease  of  farm  land  by  plaintiff  to  defendant 
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Ed  Fenton,  in  which  plaintiff  asked  for  an  attachment 
against  the  property  of  def endant,  and  in  pursuance  of  which 
there  was  a  levy  on  said  defendant's  property,  which  was  re- 
leased T>y  delivery  bond.  The  defendants  admitted  liability 
on  the  note,  denied  breach  of  the  provisions  of  the  lease,  and 
interposed  a  counterclaim  for  damages  on  the  attachment 
bond  on  account  of  the  wrongful  and  malicious  suing  out  of 
the  attachment  There  was  a  verdict  for  defendant  for 
$412,  and  it  appears  from  answers  to  special  interrogatories 
that  in  fixing  this  amount  the  jury  allowed  defendants  $37 
as  actual  damages,  and  $800  as  exemplary  damages,  for 
the  wrongful  suing  out  of  the  attachment.  After  hearing 
argument  on  plaintiff's  motion  for  new  trial  the  court  re- 
duced the  allowance  of  actual  damages  to  defendants  to  $25, 
and  the  allowance  of  exemplary  damages  to  $500,  and  en- 
tered judgment  in  defendants'  favor  for  $100,  dividing  the 
costs  equally  between  the  parties  and  taxing  in  defendants' 
favor  $100  as  attorney  fees  on  account  of  the  wrongful  at- 
tachment.    Plaintiff  appeals. —  Reserved. 

D.  O.  Baker,  for  appellant. 

Ooodykoontz  &  Mahoney,  and  Oeo.  W.  Crooks,  for  ap- 
pellees. 

McClain,  J. —  One  of  the  grounds  for  new  trial  set 
up  in  plaintiff's  motion  was  that  the  exemplary  damages 
allowed  by  the  jury  were  excessive,  and  that  the  verdict  ap- 
peared on  the  face  of  the  record  to  have  been 

1.  Attachubnts:     ^^ 

issuance:  givcu   uudcr    the   influence   of   passion    and 

maUce.  prejudice.     We  think  that  on  this  ground  at 

least  the  motion  should  have  been  sustained.  There  is  slight 
evidence  of  malice  aside  from  the  mere  fact  that  plaintiff 
made  claim  for  a  considerable  sum  on  account  of  damages 
to  the  leased  property  by  the  defendant  Ed  Fenton  in  viola- 
tion of  the  terms  of  his  lease  which  was  not  allowed  by  the 
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jury.  The  defendants  were,  in  fact,  about  to  make  sale  of 
all  the  stock  and  personal  property  on  the  leased  prem- 
ises, with  a  view  to  removing  from  the  State  in  the 
spring  following  the  suing  out  of  the  attachment,  which 
was  in  December,  and  they  refused  in  any  way  to  se- 
cure the  payment  of  the  indebtedness  to  plaintiff,  which 
included  the  $400  note  in  suit,  coming  due  on  February 
1st.  The  actual  damages  suffered  by  the  defendant  on  ac- 
count of  the  attachment  was  found  by  the  jury  to  be  $37, 
which  amount  the  court  subsequently  reduced  to  $25  on 
the  ground  that  the  evidence  did  not  justify  the  allowance 
of  a  larger  amount  by  way  of  actual  damages.  Under  these 
circumstances,  conceding  that  the  grounds  for  attachment 
allied  were  not,  in  fact,  true,  and  that  plaintiff  had  no 
reasonable  cause  to  believe  them  to  be  true,  we  think  that 
the  allowance  of  $800  by  the  jury  by  way  of  exemplary 
damages  was  so  excessive  and  unreasonable  as  to  show  pas- 
sion and  prejudice.  The  fact  of  suing  out  the  attachment 
without  reason  to  believe  the  ground  stated  therein  to  be 
true  would  in  itself  tend  to  show  malice.  Nordhaus  v. 
Peterson,  54  Iowa,  68;  Hurlhul  v.  Hardenbrook,  85  Iowa, 
606 ;  Wright  v.  Waddell,  89  Iowa,  350.  But  malice  is  not 
to  be  inferred  from  the  mere  finding  that  nothing  was  due 
the  plaintiff  by  reason  of  a  counterclaim.  Smeaton  v.  Cole, 
120  Iowa,  368. 

Conceding  the  sufficiency  of  the  evidence  to  sustain  the 
allowance  of  exemplary  damages,  the  court  still  had  the 
right  to  take  into  account  the  facts  as  disclosed  by  the  evi- 
2.  ExBMPLAEY        dence  in   determining  whether  an  excessive 
Sw'uSl  amount  by  way  of  exemplary  damages  had 

been  allowed.     Eastman  v.  Miller,  113  Iowa,  404;  Sad- 
ler V.  Bean,  38  Iowa,  684 ;  Lowenthal  v.  Streng,  90  IIL  74. 

The  trial  court  evidently  thought  the  verdict  was  the 
result  of  passion  and  prejudice,  for  it  reduced  the  allowance 
of  exemplary  damages  from  $800  to  $500.  It  is  true  that 
the  reduction  of  the  verdict  so  far  as  it  involves  actual  dam- 
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ages  does  not  necessarily  show  that  the  court  regarded  the 
verdict  as  due  to  passion  and  prejudice.  It 
may  appear  that  the  jury  had  misapprehended 
the  evidence  as  to  some  element  of  actual  damage,  and  a 
direction  to  the  successful  party  to  remit  the  excessive 
damage  on  the  penalty  of  granting  a  new  trial  may  properly 
be  entered  without  finding  that  the  entire  verdict  is  the 
result  of  passion  and  prejudice.  Baxter  v.  Cedar  Rapids, 
103  Iowa,  599;  Collins  v.  Council  Bluffs,  35  Iowa,  432; 
Wainwright  v.  Satterfield,  52  Neb.  403  (72  N.  W.  359) ; 
Schuliz  V.  Chicago,  M.  &  8t.  P.  R.  Co.,  48  Wis.  375  (4  N. 
W.  399).  But  as  the  allowance  of  exemplary  damages  is 
wholly  within  the  discretion  of  the  jury  in  a  case  where 
there  is  a  legal  basis  for  the  allowance  of  such  damages 
(Reizenstein  v.  ClaxTc,  104  Iowa,  287),  the  finding  of  the 
jury  can  only  be  interfered  with  on  the  ground  of  such 
error  of  judgment  as  to  indicate  passion  and  prejudice,  and 
where  the  allowance  is  so  grossly  excessive  under  the  evi- 
dence that  it  should  not  be  allowed  to  stand,  the  verdict 
should  be  set  aside.  Saunders  v.  Mullen,  66  Iowa,  728 ;  Tyn- 
berg  v.  Cohen,  76  Tex.  409  (13  S.  W.  315).  If  the  verdict 
is  vitiated  by  improper  conduct  of  the  jury,  it  is  vitiated 
as  a  whole,  and  not  simply  to  the  extent  that  the  trial  court 
may  think  it  in  excess  of  what  should  reasonably  be  allowed. 
Darland  v.  Wade,  48  Iowa,  547;  Lovrenihal  v.  Streng,  90 
IlL  74.  The  trial  court  should  have  sustained  plaintiff's 
motion  for  new  trial,  and  in  rendering  judgment  against 
plaintiff  for  a  portion  of  the  amount  found  by  the  jury  to 
be  due  by  way  of  exemplary  damages  committed  an  error. 

Appellant  contends,  however,  that  he  was  entitled  in 
the  lower  court  to  judgment  on  tender  of  the  amount  of  the 
note  sued  on,  and  that  this  tender  waived  any  right  to  re- 
cover under  the  counterclaim.     In  the  answer 

4.  TsNDKs:  pay-  ^  /*i    j 

f*rt"a°ii-       setting  up  a  counterclaim,  which  was  filed 
cation.  j^f^j.  ^jjg  uQi-g  matured,  the  defendants  ad- 

mitted liability  on  the  note,  and  pleaded  a  tender  of  the 


Digitized  by 


Google 


June  1908]  Ahebns  v.  Fenton.  668 

amount  due  thereon,  and  paid  into  court  the  amount  of  the 
note,  denying  indeWedness  to  the  plaintiff  further  than  for 
the  sum  specified  therein.  The  plea  of  tender  in  general 
admits  plaintiff's  right  of  recovery.  Phelps  v.  Kathron, 
30  Iowa,  231 ;  Rainwater  v.  Hvmmell,  79  Iowa,  571.  Even 
though  the  tender  is  not  so  made  as  to  save  the  defendant 
from  liability  for  costs,  it  may  be  sufficient  to  authorize 
judgment  against  the  defendant  for  the  amount  tendered. 
Denver,  etc.,  B.  Co.  v.  Harp,  6  Colo.  420.  In  general 
money  paid  to  the  clerk  by  way  of  tender  should  be  applied 
on  the  judgment  recovered.  Fisher  v.  Moore,  19  Iowa,  84 ; 
Beed  v.  Armstrong,  18  Ind.  446.  And  payment  into  court 
is  payment  to  the  plaintiff.  Oilpairick  v.  Bicker,  82  Me. 
185  (19  AtL  165).  If  the  tender  is  not  found  sufficient, 
the  court  may  render  judgment  against  the  defendant  for 
the  whole  amount  and  costs,  and  defendant  is  entitled  to 
credit  thereon  for  the  amount  paid  in.  DaJcin  v.  Dunning, 
7  Hill  (N.  Y.)  30  (42  Am.  Dec  33).  But  we  are  cited 
to  no  case  in  which  it  is  held  that  a  tender  of  the  indebted- 
ness for  which  plaintiff  sues  precludes  him  from  maintain- 
ing a  counterclaim  on  a  wholly  independent  cause  of  action. 
In  this  case  defendant  need  not  have  interposed  his 
claim  on  the  attachment  bond  by  way  of  counterclaim  in 
plaintiff's  action,  but  he  might  have  sued  independently 
thereon.  If  after  defeating  plaintiff's  action  on  the  note 
by  a  tender,  or  satisfying  the  judgment  recovered  on  the 
note  and  for  breach  of  covenants  in  the  lease  by  paying  the 
balance  of  the  judgment  rendered  against  him  in  plaintiff's 
action,  he  had  then  brought  action  on  the  bond,  it  would 
have  been  no  answer  to  such  action  that  he  might  have  in- 
terposed his  claim  in  the  original  action  by  way  of  counter- 
claim, and  thus  have  defeated  recovery  of  any  judgment 
by  plaintiff.  The  tender  was  not  of  a  balance  of  indebted- 
ness, but  specifically  of  the  face  of  the  note.  If  after  pay- 
ing into  the  hands  of  the  clerk  the  money  due  on  the  note 
and  before  judgment,  plaintiff's  right  of  action  had  in  some 
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way  been  satisfied  and  extinguished  without  the  use  of  the 
money  paid  by  way  of  tender,  defendant  would  undoubtedly 
have  been  entitled  to  have  back  the  money  thus  tendered. 
In  effect  this  is  what  happened.  Before  the  money  was 
paid  over  to  plaintiff,  and  before  plaintiff  had  recovered  a 
judgment  therefor,  plaintiff's  right  of  action  was  extin- 
guished by  the  finding  of  the  jury  that  plaintiff'  was  in- 
debted to  defendant  on  the  counterclaim  to  a  larger  amount 
than  defendant's  indebtedness  to  plaintiff.  After  plaintiff's 
claim  had  been  used  to  offset  defendant's  recovery  on  the 
counterclaim,  plaintiff  was  no  longer  entitled  to  have  the 
money  turned  over  to  him  which  was  in  the  clerk's  hands, 
and  the  court  properly  ordered  the  sum  thus  paid  over  to 
be  returned  to  the  defendant  The  tender  simply  eliminated 
any  question  as  to  plaintiff's  right  to  recover  on  the  note, 
and  left  the  other  claims  of  the  parties  to  be  determined. 
Wolmrstadt  v.  Jacobs,  61  Iowa,  372.  The  plaintiff  might 
no  doubt  at  any  time  have  taken  judgment  for  the  amount 
of  the  tender,  but  when  such  judgment  was  asked  defend- 
ants might  have  dismissed  their  counterclaim,  and  instituted 
an  independent  action  on  the  attachment  bond.  The  tender 
did  not  therefore  entitle  plaintiff  to  a  judgment  without  re- 
gard to  the  finding  of  the  jury  for  defendants  on  their  coun- 
terclaim and  in  extinguishment  thereof. 

For  the  reason  pointed  out  in  the  first  portion  of  this 
opinion,  the  judgment  of  the  trial  court  is  reversed,  and  the 
case  is  remanded  for  further  proceedings. —  Reversed. 
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Eliza  Bemillabd,  Administratrix  of  the  Estate  of  Joseph 
KEMTLLAitD,  Jk.,  Deceosed,  v.  Sioux  City  Traction 
CoMPAinr,  Appellant 

Street  railways:    contributory  negligence:    when  a  fact  question. 

1  When  the  motion  and  noise  of  a  passing  train  was  likely  to 
divert  the  attention  of  a  pedestrian  he  cannot  be  said,  as  a 
matter  of  law,  to  have  been  negligent  in  failing  to  observe  an 
approaching  street  car. 

Same:    instinct  op  self  preservation.    Where  there  is  no  direct 

2  evidence  of  an  accident  the  instinct  of  self-preservation  will 
support  a  finding  of  want  of  contributory  negligence. 

Same:    negugence  op  motorman.    It  is  the  duty  of  the  motorman 

3  of  a  street  car,  when  passing  through  a  thickly  settled  por- 
tion of  a  city,  to  anticipate  and  keep  a  lookout  for  pedestrians 
traveling  the  intersecting  streets;  and  where  it  is  shown  that 
he  might  have  seen  deceased  had  he  looked,  and  he  testified 
that  he  did  not  see  any  one,  the  jury  might  have  found  that  he 
was  negligent  in  not  discovering  deceased  and  in  running  him 
down. 

Same:    evidence.    Evidence  reviewed  and  held  to  warrant  a  find- 

4  ing  that  a  collision  of  defendant's  street  car  with  deceased  oc- 
curred at  a  street  crossing. 

Same.    Evidence  held  to  support  a  finding  that  the  motorman,  in 
6    the  exercise  of  reasonable  diligence,  might  have  stopped  his 
car  after  observing  deceased  in  time  to  have  avoided  the  acci- 
dent 

Appeal    from    Woodbury    District    Court. —  Hon,    David 
Mould,  Judge. 

Thursday,  April  9,  1908. 

Rehearing  Denied,  Monday,  June  8,  1908 

Action  for  damages  resulting  to  the  estate  of  plain- 
tifPs  decedent  from  his  alleged  wrongful  death.  From 
judgment  against  it,  the  defendant  appeals. —  Affirmed. 
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Jos.  8.  Lawrence,  for  aj^llant 

A.  Van  Wagenen,  for  appellee. 

Ladd^  C.  J. —  Joseph  Remillard  and  his  wife  had  come 
from  Jefferson,  S.  D.,  to  Sioux  City,  with  two  loads  of 
wheat,  January  10,  1905,  and,  as  the  mills  had  closed  for 
the  day,  drove  their  teams  to  the  residence  of  one  Bellows 
at  the  comer  of  Second  and  Main  Streets.  Failing  to  find 
a  stable,  one  team  was  blanketed,  and  shortly  after  eight 
o'clock  in  the  ev^iing  Bemillard  started  for  the  business 
portion  of  the  city  about  ten  blocks  distant  to  procure  a  pair 
of  blankets  for  the  other  team.  The  defendant's  line  of 
railway  running  through  Biverside  Park  to  the  business 
center  of  the  city  crosses  Main  street  near  Bellow's  resi- 
dence, and  then  extends  eastward  over  Sioux,  Market  and 
Bluff  streets,  in  the  order  named.  Between  these  streets  the 
line  passes  through  the  blocks  diagonally  over  a  right  of  way 
of  the  company.  Parallel  with  the  track,  and  about  twelve 
feet  south  of  it,  is  the  track  of  the  Chicago,  Milwaukee  & 
St.  Paul  Eailway  Company.  Bellows  saw  deceased  start 
towards  the  defendant's  line,  and,  as  he  did  not  return  as 
expected,  went  after  him  at  about  eleven  o'clock,  wh^i, 
upon  inquiry,  he  found  his  body  at  the  morgue.  He  had  been 
struck  by  a  car  of  the  defendant  company  at  about  eight- 
thirty  o'clock,  either  when  on  Market  street^  as  the  jury 
found  in  answer  to  a  special  interrogatory,  or  at  a  point 
about  ninety  feet  east  of  Market  street  The  court  sub- 
mitted to  the  jury  whether  the  defendant  was  n^ligent  (1) 
in  running  its  car  at  an  excessive  rate  of  speed;  and  (2)  in 
not  stopping  it  after  deceased's  danger  was  known  or  should 
have  been  known  in  time  to  avoid  the  injury. 

Appellant  challenges  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  on  either  of  these  grounds,  or  to  sustain 
the  finding  that  the  deceased  was  not  at  fault  in  getting 
in  the  way  of  the  car.     It  will  be  observed  that  the  deceased 
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was  going  toward  the  business  center  of  the  city,  as  was  the 
,  ^  defendant's  car.     At  the  same  time  a  freight 

1«  Stiisbtrail>  ,  ^ 

Sfbuto5?"neg.  ^^^^  ^^^  moving  iii  the  same  direction  on  the 
teqLS?'^  track  of  the  Chicago,  Milwaukee  &  St.  Paul 
^°°*  Railway  Company.     The  evidence  on  the  part 

of  the  plaintiff  tended  to  show  that  this  train  was  moving 
at  about  eight  miles  per  hour,  and  that  the  car  of  defend- 
ant was  moving  at  about  twice  that  speed;  that,  when 
the  car  reached  Market  street,  the  train  had  passed  that  point, 
save  two  or  three  freight  cars  and  the  caboose;  while  that 
in  behalf  of  the  defendant  tended  to  show  that  the  freight 
train  was  moving  at  the  rate  of  about  six  miles  per  hour 
and  the  street  car  at  about  half  that  speed.  There  was  what 
the  witnesses  designated  a  shoulder  off  the  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company^s  track  about  five  or 
six  feet  from  the  rail  where  a  person  could  walk  even  be- 
tween passing  trains,  though  one  not  accustomed  to  be  around 
ears  would  not  be  likely  to  do  so,  but  move  farther  away  from 
the  passing  train.  The  motion  of  the  train,  together  with 
the  accompanying  noise,  was  likely  to  divert  a  pedestrian's 
attention,  and,  in  view  of  this,  it  cannot  be  said  as  a  mat- 
ter of  law  that  deceased  was  n^ligent  in  not  observing  the 
approach  of  the  street  car.  See  Perjue  v.  Citizens'  Light 
&  Oas  Co.,  131  Iowa,  710. 

Moreover,  if  the  collision  occurred  at  the  crossing,  there 
was  no  direct  evidence  thereof  and  the  instinct  of  self- 
preservation  furnished  suflScient  basis  for  a  finding  of  want 
8.  Same:  instmct  of  Contributory  negligence.  BeU  v.  Inc. 
VatiSn.""*'****^*  Town  of  Clarion,  113  Iowa,  126.  The  evi- 
dence was  suflScient  to  carry  the  issue  as  to  whether  the  de- 
ceased was  at  fault  to  the  jury. 

II.     There  was  a  full  moon  and  some  clouds  through 

which  it  shone,  but  the  motorman  testified  that  with  the 

8.  Sami:  negii-       aid  of  the  headlight  he  could  have  seen  a  per- 

motcfrman.         SOU  ou  the  track  a  block  and  a  half  away. 

From  Main  street  to  the  business  center  of  the  city  was 
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thickly  settled,  so  that,  in  the  exercise  of  ordinary  care,  it 
-was  the  duty  of  the  motorman  to  anticipate  and  keep  a 
lookout  for  pedestrians  traveling  on  the  intersecting  streets ; 
and,  as  he  could  have  seen  had  he  looked  and  it  was  his  duty 
to  keep  a  lookout,  and  he  testified  that  he  did  not  see  any- 
one there,  the  jury  might  have  found  that  the  defendant 
was  negligent  in  not  discovering  deceased  at  the  crossing 
and  in  running  him  down,  if  the  collision  occurred  in  Mar- 
ket street.  Doran  v.  8t  By.  Co.,  117  Iowa,  442 ;  Barry  v. 
St.  Ity.  Co.,  119  Iowa,  62;  Doherty  v.  8t.  By.  Co.,  137 
Iowa,  35  8, 

Appellant  insists,  however,  that  the  evidence  was  in- 
sufficient to  sustain  the  finding  that  the  collision  occurred  on 
Market  street.     As  already  noted,  the  motorman  testified 

4.  SAuiievi-         ^^^  ^^  ^^®  ^^  **  ^^^  street  when  the  car 
^^^^  passed,  and  plaintiff  necessarily  relies  on  evi- 

dence of  tracings  on  the  frozen  ground  and  another 
circumstance  to  prove  otherwise.  Early  the  following  morn- 
ing two  brothers  of  plaintiff,  her  attorney,  and  the  father 
of  the  deceased  looked  over  the  scene  of  the  accident,  and 
the  said  brothers  testified  that  at  a  point  between  ninety- 
nine  and  one  hundred  feet  east  of  Market  street  there  were 
blood  stains  on  the  ground  between  the  rails,  the  earth  had 
been  disturbed  some  as  though  something  had  been  dragged 
along;  that  about  twenty-four  feet  west  of  the  blood  stains 
there  was  a  slight  depression,  shaped  like  a  man's  skull,  ex- 
tending lengthwise  about  two  feet,  and  about  six  or  eight 
inches  wide,  with  hair  pressed  into  the  earth  and  frozen  in. 
The  hair  was  gray  and  dark  brown,  of  a  length  and  color 
of  that  of  deceased,  as  some  of  the  evidence  tended  to  show. 
A  chunk  of  earth  was  chopped  out  from  this  place  and  in- 
troduced in  evidence.  Also  there  were  two  marks,  each  a 
half  or  three-quarters  of  an  inch  wide,  four  to  six  inches 
apart,  extending  from  three  to  four  feet  east  of  Market 
street  to  the  depression  mentioned,  where  they  disappeared, 
and  appeared  again  three  or  four  feet  farther  on,  and  oon- 


Digitized  by 


Google 


June  1908]    Rbmiujibd  v.  Sioux  Citt  TBAOTioif  Co.    669 

tinued  to  the  blood  stains,  but  did  not  extend  beyond,  and 
thronghout  the  entire  distance  the  dust  was  brushed  as 
though  something  had  been  dragged  along  on  the  ground. 
The  body  was  at  or  near  the  blood  stains  when  the  car 
stopped.  The  circumstance  alluded  to  is  that  described 
by  a  witness  looking  out  of  a  window  at  Market  street  to 
catch  sight  of  a  brakeman  on  the  caboose  to  the  freight  train, 
namely,  that  the  street  car  jerked  three  times  in  crossing 
the  wagon  way  in  the  street  as  though  the  brakes  were  be- 
ing set  The  evidence  that  the  cap  of  deceased  was  pulled 
down  over  his  ears  when  taken  from  the  ground  is  un- 
disputed, but  there  is  a  conflict  in  the  evidence  as  to  the 
character  of  the  wound  on  the  head ;  plaintiffs  brother  testi- 
fying that  "his  scalp  had  been  torn  off  from  the  back  of 
his  neck  up  pretty  near  to  the  top  of  his  head.  It  was  torn 
loose  at  the  lower  end,  .  .  .  very  nearly  laid  open  so 
it  looked  as  though  it  was  torn  up  to  the  top  about.  .  .  . 
There  were  scarcely  any  hairs  on  the  scalp.'' 

On  the  other  hand,  the  undertaker  and  his  assistant 
testified  that  the  scalp  was  undisturbed,  but  that  there  was 
a  cut  about  three  inches  long  on  the  back  of  the  head  which 
in  their  judgment  was  covered  by  the  cap.  To  this  evidence 
should  be  added  the  testimony  of  the  engineer  of  the  train 
that  no  person  was  walking  between  the  tracks  of  the  two 
companies  east  of  Market  street  as  testified  by  the  motor- 
man,  and  the  speed  of  the  car,  and  we  have  facts  sufficient 
to  justify  the  inference  that  the  collision  took  place  some 
distance  east  of  where  the  traces  on  the  ground  first  appeared. 
True,  something  else  might  have  caused  these;  and  yet,  in 
view  of  their  character  and  of  the  fact  that  they  began  where 
he  would  have  been  likely  to  have  fallen  if  struck  at  the 
crossing,  and  ended  where  his  body  was  found,  together  with 
the  depression  with  indications  that  his  head  had  been 
pressed  to  the  ground  at  that  point  and  the  absence  of  other 
explanation,  if  the  motorman's  account  were  rejected  as  it 
might  have  been,  no  other  reasonable  conclusion  could  well 
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have  been  reached  than  that  the  impact  of  the  car  must 
have  occurred  before  leaving  the  street,  and  probably  when 
the  witness  saw  the  jerking  of  the  car.  That  such  evidence 
is  sufficient  appears  from  Asbach  v.  Railway,  74  Iowa,  248, 
and  Tibbits  v.  Railway,  138  Iowa,  178-  With  nothing  but 
the  tracings,  it  might  not  be  inferable  that  these  were  caused 
by  the  body  of  a  person;  but  with  a  man  found  under  the 
street  car  at  the  extremity  of  the  tracings  on  the  ground  in  a 
situation  likely  to  h^ve  caused  them,  in  connection  with  the 
evidence  of  the  speed  and  the  jerking  of  the  car,  the  story  of 
the  motorman  discredited  by  that  of  the  engineer,  in  the  ab- 
sence of  other  explanation,  the  inference  that  the  man  so 
found  was  dragged  over  the  space  indicated  by  the  tracings 
was  the  only  one  reasonably  to  be  drawn.  We  are  of  the  opin- 
ion that  a  case  was  made  out  for  the  jury,  and  that  the  answer 
to  the  special  finding  has  support  in  the  evidence. 

IIL  The  other  issue  submitted  to  the  jury  was 
whether,  after  the  motorman  saw  deceased  by  the  exercise 
of  ordinary  diligence,  he  could  have  stopped  the  car  in 
time  to  have  avoided  the  injury.  This 
eliminated  any  question  of  deceased's  negli- 
gence in  being  where  he  was.  The  track  was  over  the  com- 
pany's right  of  way,  so  that  the  motorman  might  have  pro- 
ceeded on  the  theory  that  deceased  would  not  go  thereon 
until  it  appeared  that  he  was  doing  so  without  noticing  the 
approach  of  the  car.  The  motorman  was  the  only  eyewit- 
ness, and,  according  to  his  story,  he  did  not  see  the  deceased 
until  the  front  of  the  car  was  forty  feet  east  of  the  street 
and  moving  at  the  rate  of  three  miles  an  hour;  that  de- 
ceased was  then  fifty  feet  ahead  and  over  near  the  other 
track  coming  from  the  shadow  of  the  freight  cars,  and  about 
twelve  feet  from  defendant's  track;  that  he  was  moving 
diagonally  eastward  over  the  shoulder  of  ground  along  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Company's  track 
toward  the  center  of  defendant's  track,  and,  when  he  at- 
tempted to  step  between  the  rails,  the  street  car  had  moved 
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some  thirty  feet;  that  the  motonnan  then  had  the  slack  out 
of  the  brake  chain,  and  did  his  utmost  by  putting  on  both 
the  hand  and  electric  brakes  and  reversing  the  current,  and 
stopped  the  car  in  a  distance  of  thirty-five  feet,  fifteen  feet 
after  the  headlight  hit  deceased  in  the  back  of  the  head ;  that 
the  collision  occurred  sixteen  feet  from  the  place  where 
he  first  saw  him;  that,  when  deceased  first  began  walking 
toward  the  track,  he  sounded  the  gong,  which  deceased  did 
not  appear  to  hear;  that  deceased  was  walking  rapidly,  and 
moved  east  about  eight  feet  after  first  seen ;  that  when  struck 
he  "  apparently  turned  a  somersault"  This  witness  testi- 
fied from  measurements  made  the  next  day  and  was  of 
opinion  that  the  "  rail  was  pretty  fair  that  night  It  had 
not  rained.  The  rail  had  been  run  over  all  day  and  was 
reasonably  dry.  It  was  not  in  good  shape  as  it  could  be. 
It  was  a  cold  winter  night;  that  is  not  like  a  summer  night 
It  was  as  good  as  it  could  be  at  that  time  of  the  year.  There 
was  no  white  frost  nor  anything  on  the  raiL"  The  jury 
might  have  accepted  this  statement,  though  another  witness 
of  the  defendant  testified  that  the  rails  were  "  sweaty  and 
frosty."  There  was  a  slight  decline  in  the  track  toward 
the  east.  Two  witnesses  called  by  plaintiff  testified  that 
in  their  opinion  a  car  moving  at  the  rate  of  three  miles  per 
hour  with  rails  in  reasonable  condition  for  that  season  of 
the  year  could  be  stopped  in  moving  ten  feet  On  cross- 
examination  one  of  these  witnesses  thought,  if  there  was  an 
incline,  it  would  go  farther,  and  that  it  could  not  be  stopped 
as  quickly  with  a  single  as  with  a  double  motor,  and  that, 
if  the  rails  were  more  or  less  slippery,  it  might  move  twenty 
or  thirty  feet  in  being  stopped.  The  other  witness,  who  had 
been  motorman  for  eight  years,  was  of  the  opinion  that  the 
decline  was  not  enough  to  make  much  difference,  but  that, 
if  the  night  was  frosty  and  the  rails  in  a  condition  the  frost 
would  naturally  leave  them,  it  could  not  be  stopped  so 
quickly,  and  that  under  these  conditions  twenty  feet  would 
be  a  good  stop ;  that  if  the  rail  was  slippery,  and  it  slid,  it 
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ought  to  be  stopped  in  thirty  feet  or  less ;  that^  if  it  did  not 
slide,  it  should  be  stopped  within  fifteen  feet.  6n  the  other 
hand,  two  witnesses  called  bj  defendant  estimated  the  dis- 
tance within  which  the  car  could  have  been  stopped  at  from 
forty-five  to  fifty-five  feet.  It  makes  little  difference  which 
of  these  estimates  be  accepted;  for,  if  the  car  could  have 
been  stopped  in  twenty  feet  or  less,  it  could  not  have  reached 
deceased;  if  in  thirty  feet,  it  could  not  have  reached  him, 
for  at  twenty  feet  its  speed  must  have  been  reduced  two- 
thirds  or  to  a  mile  an  hour,  and,  as  he  was  walking  rapidly, 
he  would  have  left  it  behind  as  would  have  been  the  case 
if  forty-five  to  fifty-five  feet  would  be  required,  as  in  that 
event  the  speed  of  the  car  would  have  been  reduced  to  two 
miles  an  hour  in  going  the  twenty  feet  But  the  jury 
might  have  accepted  the  motorman's- testimony  as  to  the  con- 
dition of  the  rails,  especially  as  no  claim  is  made  that  the 
car  in  fact  slid,  and  the  opinion  of  the  witnesses  called  by 
plaintiff  as  to  the  distance  within  which  the  car  could  have 
been  stopped,  and  thereon  based  a  finding  of  defendant's 
negligence. 

IV.  Numerous  exceptions  to  the  rulings  of  the  court 
during  the  trial  and  to  the  instructions  are  preserved  in 
the  record,  but  none  of  them  are  well  taken  or  are  suflS- 
ciently  doubtful  to  call  for  extended  discussion. —  Affirmed. 


Mabgabet  Pegg,  Appellant,  v.  Julius  Pegg,  Administra- 
trix of  the  Estate  of  Elias  W.  Pegg,  Deceased,  et  ai^ 

Common-law  marriage.    A  common-law  marriage  consisting  ol  a 

1  present  agreement  to  be  husband  and  wife  followed  by  cohabi- 
tation is  valid;  but  such  an  agreement,  written  or  oral,  with 
no  intention  of  assuming  the  relation  does  not  constitute  a 
marriage,  especially  where  there  is  some  other  purpose  for 
making  the  agreement. 

Same:    evidence.    An  agreement  to  marry  followed  by  cohabita- 

2  tion  will  presumptively  establish  a  common-law  marriage;  and 
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common  repute,  if  uniform,  as  well  as  the  public  conduct  of 
the  parties  may  be  considered  on  the  issue  of  a  common-law 
marriage.  In  the  instant  case  the  evidence  is  held  to  show 
that  plaintiff's  relation  with  decedent  was  that  of  housekeeper 
rather  than  his  wife. 


Appeal    from    Harrison    District    Court. —  Hon.    O.    D. 
Wheelee,  Judge. 

Satubday,  Apeil  11,  1908. 

Reheaeino  Denied,  Monday,  June  8,  1908. 

Action  in  equity  by  Margaret  Pegg,  claiming  to  be 
the  widow  of  Elias  W.  Pegg,  deceased,  to  have  her  ri^t  to 
one-half  the  property  of  the  decedait  confirmed  in  her  as 
his  widow,  to  have  said  property  partitioned,  and  to  have 
defendants  enjoined  from  interfering  with  plaintiff  in  the 
enjoyment  of  the  property  alleged  by  her  to  have  been  oc- 
cupied by  her  and  decedent  at  his  death  as  a  homestead,  and 
asking  other  equitable  relief.  Defendants,  who  are  the  heirs 
at  law  of  decedent^  one  of  them  having  been  appointed  ad- 
ministrator of  his  estate,  denied  the  allegations  of  the  peti- 
tion, and  specifically  denied  that  plaintiff  is  the  widow  of 
decedent.  After  trial  on  the  merits  the  court  dismissed 
plaintiff's  petition,  and  she  appeals, —  Affirmed. 

Cochran  &  Egan,  for  appellant. 

Roadifer  &  Arthur  and  C.  A.  Bolton,  for  appellees. 

McClain,  J. —  In  1882  Elias  W.  Pegg,  an  unmarried 
man,  who  had  at  one  time  been  a  school  teacher,  and  who 
was  then  a  farmer  living  in  Harrison  county,  employed  in 
his  home  as  housekeeper  the  plaintiff,  then  and  since  known 
as  Mrs.  Margaret  Asher.  She  brought  with  her  to  his 
house  two  infant  daughters,  who  lived  with  him  until  their 
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marriage.  According  to  her  testimony .  she  had  been  mar- 
ried to  one  Asher  of  Tama  comity,  and  had  been  left  by 
him  in  1875,  since  which  time  she  had  not  heard  from  him. 
The  presumption  that  he  was  dead  in  1882  is  not  con- 
tradicted by  any  evidence  in  the  record.  From  1882 
until  1885  decedent  and  plaintiff  occupied  the  ostensible 
relation  of  employer  and  employ^,  and  it  appears  that 
there  were  written  contracts  between  them  of  employment 
specifying  the  wages  per  week  to  be  paid  plaintiff,  and 
showing  by  indorsement  the  payment  of  various  sums. 
Twice  in  1885  these  two  were  arrested  and  brought  before  a 
justice  of  the  peace  in  the  county  on  the  charge  of  illicit  co- 
habitation, and  on  one  of  these  occasions  a  written  contract 
of  employment  was  introduced  in  evidence  for  defendants. 
On  the  day  the  second  of  these  prosecutions  was  dismissed, 
as  the  evidence  tends  to  show,  an  instrument  was  drawn  up 
by  their  lawyer  and  signed  by  them  in  his  office  purporting 
to  be  a  marriage  contract  between  them,  by  which  they 
agreed  to  take  each  other  as  lawful  husband  and  wife,  and 
live  together  as  such  during  life.  The  original  of  this  con- 
tract was  not  produced  on  the  trial,  but  it  was  proved  by 
copy  and  by  the  testimony  of  witnesses  who  had  seen  and 
read  it,  and  who  testified  to  its  contents  as  corresponding 
with  the  copy.  One  of  the  contentions  for  appellees  is 
that  the  existence  of  this  contract  is  not  established,  and 
the  court  below  so  found,  but  we  think  the  evidence  estab- 
lished its  execution  and  its  existence  in  the  home  of  dece- 
dOTit  for  many  years  and  until  near  the  time  of  his  death  in 
1906;  plaintiff  being  an  occupant  of  his  home  during  the 
entire  time.  It  may  be  conceded  that  the  circimistance  un- 
der which  the  copy  is  claimed  to  have  been  made  by  Mrs. 
Wilke,  one  of  plaintiffs  daughters,  in  1902,  and  the  lack 
of  care  with  reference  to  its  preservation,  in  view  of  the 
purpose  for  which  she  testified  she  made  it  —  to  preserve 
some  evidence  of  her  mother's  marriage  to  decedent  — 
were  peculiar,  but  we  are  so  well  satisfied  that  there  was 
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such  a  contract,  and  that  its  contents  were  substantially  those 
of  the  copy  introduced  in  evidence,  that  we  do  not  feel 
justified  in  giving  this  phase  of  the  case  any  further  at- 
tention. 

Counsel  for  appellees  further  contend,  however,  that 
this  contract,  so  called,  was  entered  into  merely  as  a  blind 
to  be  used  to  prevent  or  defeat  further  prosecutions  for  illicit 
1.  Couuon  ukw     cohabitation,  that  the  relations  of  the  parties 

*'^^"**^^**  had  been  and  continued  to  be  meretricious 
and  illicit,  and  that  they  never  assumed  toward  each  other 
the  relations  of  lawful  marriage.  It  must  be  conceded  that 
the  voluntary  signing  of  a  written  instrument  of  agreement 
to  regard  each  other  as  husband  and  wife  does  not  alone 
create  the  relation  of  marriage  between  a  man  and  a  woman. 
Although  marriage  is  defined  in  our  Code  as  a  civil  con- 
tract (section  3139),  nevertheless  the  methods  in  which  mar- 
riages must  be  solemnized  are  expressly  prescribed  (section 
3145),  and  the  signing  of  a  contract  is  not  one  of  them. 
We  recognize  so-called  common-law  marriages  as  valid;  but 
for  such  a  marriage  to  be  valid  there  must  be  a  present 
agreement  to  be  husband  and  wife,  followed  by  cohabitation 
as  such.  Blanchard  v.  Lambert,  43  Iowa,  228 ;  McFarUmd 
v.  McFarlandj  51  Iowa,  666;  Brisbin  v.  Huntington,  128 
Iowa,  166.  That  a  mere  written  or  oral  agreement  to  be 
husband  and  wife,  without  present  intention  to  assume  that 
relation  in  fact,  does  not  constitute  a  marriage  between  the 
parties,  especially  if  the  agreement  is  entered  into  for  some 
other  purpose,  is  well  settled.  Schouler,  Domestic  Eela- 
tions,  section  26 ;  1  Bishop,  Marriage  and  Divorce,  sections 
828-335;  Eodgers,  Domestic  Relations,  section  96;  Clancy 
V.  Clancy,  66  Mich,  202  (33  N.  W.  889). 

The  question  for  us  to  decide,  therefore,  under  the  evi- 
dence, is  whether  these  two  persons  cohabited  as  husband 
8.  SAMBteri-         *^^  ^^^®  —  ^^^^  ^^f  intending  to  occupy  that 

d«ncc  relation  to  each  other — or  whether  their  rela- 

tions continued  to  be   or  became  illicit  after  the   averse- 
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ment  was  signed;  for  that  they  did  cohabit  admits  of  no 
question.  No  doubt  proof  of  the  agreement  followed  by 
cohabitation  would  presumptively  establish  a  common-law 
marriage,  and  we  must  consider  the  various  circumstances 
relied  upon  to  show  a  contrary  intent.  Public  repute  may 
be  considered  in  such  cases,  but  here  there  is  no  controlling 
evidence  of  this  kind  one  way  or  the  other.  Before  the  con- 
tract, there  had  been  much  neighborhood  comment  of  an 
unfavorable  character  as  to  the  relations  of  these  parties,  and 
to  some  extent  this  continued,  and  some  who  did  not  regard 
the  relations  of  the  parties  as  illicit  considered  plaintiff  to  be 
decedent's  housekeeper  merely,  and  not  his  wif a  Common 
repute  to  be  significant  should  be  uniform.  Eodgers,  Do- 
mestic Eelations,  section  94.  The  public  conduct  of  the 
parties  toward  each  other  is  entitled  to  weight;  but  here  we 
find  little  to  help  us.  Before  the  marriage  contract,  plain- 
tiff had  not  only  performed  the  usual  services  of  a  house- 
keeper for  decedent,  but  had  helped  him  care  for  the  stodc 
on  the  farm,  and  had  worked  for  him  in  the  fields.  She 
continued  in  these  employments  without  apparent  change  in 
their  relations  until  the  farm  was  sold  a  few  years  before 
decedent's  death.  There  is  no  evidence  of  r^ular  payment 
of  wages,  but  plaintiff  acquired  title  to  a  forty-acre  tract 
of  land  in  the  neighborhood,  not  entirely,  as  it  is  evident, 
from  a  small  inheritance  from  her  mother,  and  subsequently 
she  conveyed  this  land  to  another,  and  received  from  de- 
cedent a  deed  for  a  considerable  tract  of  land  in  Canada. 
Plaintiff  had  money  which  she  loaned,  and  decedent  trans- 
ferred to  her  by  indorsement  notes  (one  of  them  as  appears 
for  more  than  $1,000)  which  he  had  taken  for  money  loaned 
by  him,  which  notes  she  retained  and  collected.  These  trans- 
actions are  not  only  significant  as  indicating  that  decedent 
was  treating  her  as  accumulating  an  independent  estate,  but 
also  by  reason  of  the  form  in  which  they  were  carried  out. 
When  the  forty-acre  tract  was  purchased  by  her,  she  was 
named  Margaret  Asher  in  the  conveyance,  and  subsequently 
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she  conveyed  this  same  tract  by  deed  as  "  Margaret  Asher, 
unmarried,"  and  in  that  name  received  a  conveyance  of  the 
Canada  land  from  decedent.  The  conveyance  of  this  forty 
acres  was  executed  in  the  presence  of  decedent  and  at  the 
same  time  he  conveyed  another  tract  to  the  same  grantee,  de- 
scribing himself  in  the  deed  as  unmarried.  In  no  instance, 
so  far  as  plaintiff  herself  or  her  witnesses  could  specify, 
did  plaintiff  sign  her  name  as  Margaret  Pegg,  always  as 
Margaret  Asher,  and  in  the  latter  name  after  decedent's 
death  she  receipted  to  his  administrator  for  money  paid  to 
her  in  reimbursement  of  some  expenditures  made  by  her  for 
decedent  She  was  content  to  be  known  as  Mrs.  Asher,  and 
never  save  as  testified  to  by  two  or  three  witnesses,  in  private 
conversations  with  her  women  friends,  did  she  lay  claim  to 
the  right  to  be  called  Mrs.  Pegg.  She  was  sometimes  spoken 
of  or  addressed  as  Mrs.  P^g,  but  only  on  the  few  occasions 
just  referred  to  did  she  indicate  thai  she  should  be  so  ad- 
dressed. 

After  the  brothers  of  decedent,  without  opposition,  had 
taken  possession  of  his  household  furniture  and  personal 
effects,  plaintiff  went  to  her  husband's  banker,  and,  telling 
him  that  decedent  had  directed  her  to  come  to  him  if  she 
found  herself  in  any  trouble,  she  advised  with  him  about 
presenting  a  claim  against  the  estate  for  services  as  house- 
keeper. He  figured  up  the  amount  at  a  specified  sum  per 
week  for  twenty-two  years ;  but  he  then  suggested  to  her  that 
in  all  probability  she  could  claim  an  interest  in  the  estate  as 
conmion-law  wife,  to  which  she  replied  that  she  did  not  want 
to  do  that  Not  until  after  this  su^estion  was  made  did  she 
assert  any  property  rights  as  decedent's  widow.  Soon  after 
decedent's  death,  letters  were  sent  to  his  relatives  announcing 
the  fact  and  the  incidents  of  his  funeral,  signed  "  Margaret 
Asher,''  and  in  answer  to  letters  received  by  plaintiff  from 
his  relatives  addressed  to  "Mrs.  Margaret  Asher"  answers 
were  sent  with  the  same  signature.  In  these  letters  the 
writer,  purporting  to  speak  as  Mrs.  Asher,  referred  to  the 
Vol  XS8  lA/— 37 
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warm  friendship  she  had  formed  for  deceased  during  their 
companionship,  and  spoke  of  him  as  a  dear  and  trusted 
friend.  There  are  no  expressions  in  these  letters  which  could 
not  have  been  expected  from  one  who  considered  herself 
merely  a  housekeeper.  As  to  one  of  these  letters,  the  testi- 
mony of  a  woman  who  was  living  in  the  house  at  the  time  of 
decedent's  death  was  that  she  wrote  it  at  the  direction  of 
plaintiff,  but  without  suggestions  as  to  contents.  A  grand- 
daughter fourteen  years  of  age  testifies  to  having  written  the 
two  which  were  in  response  to  letters  received,  and  she  tes- 
tifies, further,  that  she  assisted  the  woman  above  referred 
to  in  composing  the  fourth.  These  two  witnesses  disclaim 
any  dictation  from  plaintiff  as  to  the  language  used;  but  it 
remains  conceded  that  these  letters  were  written  under  plain- 
tiff's general  direction,  and  that  they  were  such  letters  as 
she  desired  to  have  written. 

Plaintiff  testified  at  length  as  a  witness  in  her  own  be- 
half, and  gave  details  as  to  the  execution  of  the  marriage 
contract,  but  on  the  important  questions  as  to  whether  she 
was  regarded  as  decedent's  wife  and  insisted  as  being  so 
treated,  and  as  to  whether  decedent  held  her  out  to  the  world 
as  his  wife^  she  adds  nothing  to  the  indefinite  and  inconclu- 
sive testimony  of  the  other  witnesses.  Decedent  is  shown  to 
have  been  an  uncommunicative  man,  and,  aside  from  the  few 
occasions  on  which  he  privately  showed  the  marriage  con- 
tract to  particular  individuals,  he  is  not  shown  to  have  held 
plaintiff  out,  or  treated  her,  or  asked  to  have  her  treated,  as 
other  than  his  housekeeper.  We  have  stated  as  fully  as  prac- 
ticable the  evidence  in  the  record.  While  it  is  in  some  re- 
spects conflicting,  and  in  some  respects  tends  to  show  a  will- 
ingness on  the  part  of  plaintiff  and  decedent  that  they  be 
considered  husband  and  wife,  it  indicates  affirmatively,  as 
we  think,  that  they  did  not  consider  themselves  to  be  in  fact 
and  in  intent  husband  and  wife.  As  we  said  in  discussing 
a  somewhat  similar  situation  in  Brisbin  v.  Huntington,  128 
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Iowa,  166,  the  conduct  of  tbe  parties  refutes  the  claim  of 
marriage. 

Especially  inexplicable  on  the  theory  of  marriage  is 
the  conduct  and  testimony  of  plaintiff.  Even  when  the  re- 
lation is  unsatisfactory,  a  married  woman  from  instinct,  as 
well  as  interest,  discloses  and  insists  upon  the  recognition 
of  her  status,  unless  there  is  some  strongly  controlling  reason 
for  dissimulation.  Here  no  reason  is  suggested.  Plaintiff 
does  not  testify  that  decedent  expressed  any  desire  that  the 
true  relation  be  concealed,  but  without  any  satisfactory  ex- 
cuse she  allowed  herself  to  be  known  and  treated  as  Mrs. 
Asher,  decedents  housekeeper.  She  is  illiterate,  perhaps, 
but  not  without  experience  in  the  world  and  knowledge  of 
the  customs  and  sentiments  of  womankind.  The  language 
used  in  Terry  v.  White,  58  Minn.  268  (59  N.  W.  1013),  with 
reference  to  somewhat  similar  facts  (with  proper  change  of 
names)  will  express  our  views  in  the  case  before  us:  "  It 
suflSciently  appears  that  respondent  did  not  herself  regard 
the  relation  between  her  and  Terry  as  that  of  marriage. 
After  his  death  she  signed  the  receipt  and  postal  card  by  her 
maiden  name,  and  did  not  consider  herself  the  widow  of 
Terry  until  she  was  informed  by  her  lawyer  that  she  could 
make  that  claim.  This  is  not  consistent  with  an  agreement 
or  understanding  that  they  were  married.^*  And  the  court 
continues  with  a  quotation  from  Cross  v.  Cross,  55  Mich. 
287  (21  K  W.  313) :  "  We  cannot  avoid  the  conclusion 
that  whatever  these  parties  may  have  done  to  keep  up  appear- 
ances neither  of  them  ever  supposed  they  were  married." 

The  finding  of  the  trial  court  that  the  written  contract 
was  not  intended  as  a  contract  of  marriage,  and  was  not  sub- 
sequently treated  by  them  or  either  of  them  as  a  marriage 
contract,  and  that  the  relation  thereafter  sustained  by  plain- 
tiff to  decedent  was  that  of  housekeeper  for  him,  is,  as  we 
think,  sustained  hy  the  preponderance  of  the  evidence;  and 
the  decree  dismissing  plaintiff's  petition  is  affirmed. 
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State  of  Iowa  v.  Alexaihjeb  Sandy,  Appellant 

Bail:    surrender    of   defendant.    Technically    speaking   bail    is    a 

1  surrender  of  the  accused  into  the  friendly  custody  of  the 
sureties  on  his  bond,  who  become  bailees  or  custodians  of  his 
person;  and  the  sureties  may  be  exonerated  by  a  surrender  of 
the  accused  to  the  authorities  at  any  time  before  forfeiture 
of  the  bond,  and  possibly  at  any  time  before  judgment. 

Same:    forfeiture  of   bond:    excuses.    The   purpose   of   the   bail 

2  bond  is  to  secure  the  attendance  of  defendant  upon  court  rather 
than  to  profit  by  its  breach,  and  for  this  reason  a  defendant 
may  excuse  a  forfeiture  of  the  bond  for  good  cause  shown  and 
his  sureties  will  be  exonerated  if  he  is  produced  in  execution 
of  the  judgment;  but  neither  the  fact  that  defendant  forgot 
the  date  he  was  to  appear;  that  he  had  no  money  to  get  from 
his  residence  to  the  place  of  trial  and  could  borrow  none; 
nor,  that  he  was  ill  at  the  time,  no  showing  being  made  that 
the  nature  of  his  sickness  prevented  his  attendance,  constitutes 
a  sufficient  excuse  to  obviate  the  forfeiture  of  the  bond. 

Same:    appeal:    matter  not  presented  below.    The  fact  that  a  de- 

3  fendant  appeared  and  pleaded  guilty  and  was  sentenced  after 
forfeiture  of  his  bond,  will  be  given  no  consideration  on  appeal, 
where  the  same  was  not  made  a  ground  of  the  motion  in  the 
trial  court  to  have  the  entry  of  forfeiture  set  aside. 

Appeal  from  Clay  District  Court. —  Hon.  A.  D.  Bailie, 

Judge. 

Moin>AT,  June  8,  1908. 

Appeal  from  an  order  refusing  to  set  aside  an  entry 
forfeiting  bail  bonds  of  defendant. —  Affirmed. 

Cory  &  Bemis,  for  appellant 

H.  W.  Byers,  Attorney  General,  C.  W.  Lyon,  Assistant 
Attorney  General  and  Fred  KirJcpairick,  for  the  State, 
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Ladd,  C.  J. —  Two  indictments,  one  charging  forgery, 
and  the  other  uttering  the  forged  instrument^  were  returned 
against  defendant  April  11,  1906,  To  secure  his  release 
from  custody  he  executed  two  bail  bonds  of  $500  each, 
wtih  L.  D.  Slater  and  A.  Cohen  as  securities.  At  the  Au- 
gust, 1906,  term  of  court  the  causes  were  continued  at  de- 
fendant's request,  and  set  down  for  trial  on  the  4th  day 
of  the  October  term.  Witnesses  were  subpoenaed  to  attend  at 
that  time ;  but  defendant  having  applied  for  a  postponement 
of  the  trial,  owing  to  his  failure  to  secure  the  attendance  of 
a  witness,  it  was  put  off  until  the  week  following.  The  jury 
was  impaneled  and  excused  until  the  time  fixed  for  trial. 
Defendant  failed  to  appear  then,  but  did  so  soon  after  the 
jury  had  been  discharged,  and,  upon  excuses  then  presented, 
forfeiture  of  his  bond  was  waived,  and  the  causes  set  down 
for  the  first  day  of  the  January,  1907,  term  of  court.  When 
they  were  reached  for  trial  January  30th,  the  defendant 
again  failed  to  appear,  and  an  entry,  fprfeiting  the  bail  in 
each  case,  was  made.  On  February  7,  1907,  defendant  filed 
a  motion  to  set  aside  the  entry  of  forfeiture  on  the  grounds 
(1)  that  he  had  fallen  into  a  coal  chute  about  two  weeks 
previous,  injuring  his  back  so  that  he  was  "  sick  and  imable 
to  get  out'';  (2)  that  he  had  forgotten  the  date,  and  did 
not  receive  his  attorney's  letters  advising  thereof;  (3)  that 
he  was  absolutely  without  means  to  pay  his  railroad  fare 
from  Des  Moines,  where  he  lived,  to  Spencer,  and  was  un- 
able to  borrow  enough  money  for  that  purpose;  (4)  that  he 
was  in  Des  Moines  at  all  times,  and  as  soon  as  notified  by 
his  bondsmen  tried  to  get  money  to  go,  but  failed;  and  (5) 
that  he  is  now  in  ^urt  making  his  application.  The  point 
presented  is  whether  these  grounds,  in  so  far  as  supported 
by  affidavits,  "  satisfactorily  excuse  "  defendant's  failure  to 
appear  on  the  day  the  cause  was  assigned  for  trial. 

Technically  considered,  bail  is  the  delivery  of  a  person 
to  the  sureties  on  his  bond,  he  being  supposed  to  continue 
in  their  friendly  custody  instead  of  jail ;  so  that  the  sureties 
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on  the  bail  bond  become  the  bailees  or  custodians  of  the 
person  of  their  principal,  and  may  at  any 
TCTder  of'de-      time,  befopc  the  entry  of  forfeiture  or  possi- 
bly, judgment,  be  exonerated  by  his  surrender 
as  provided  by  statute.     Sections  5528,  5529,  Code.     Bear- 
den  V.  State,  89  Ala.  21  (7  South.  755). 

The  purpose  is  to  assure  his  attendance  on  court  as 

required,  rather  than  to  profit  by  the  breach  of  the  bond. 

For  this  reason  the  defendant  is  permitted  to  excuse,  if  he 

can,  his  failure  to  be  in  attendance  on  court 

urcofbond:       as   Ordered    (section   5516,   Code),   and  the 

excuses.  ^  7  •/ 

sureties  on  the  bond  will  be  discharged,  and 
their  undei*taking  exonerated,  "  if  the  defendant  is  produced 
in  execution  of  judgment  of  imprisonment  or  commitment 
for  a  fine'^  (section  5519,  Code).  Taking  up  the  several 
excuses  presented,  we  have  to  say  that  forgetting  the  date 
when  he  was  required  to  appear  cannot  be  accepted  as  an 
excuse.  Forgetfulness,  when  the  duty  of  remembering  ex- 
ists, is  never  a  sufficient  ground  for  setting  aside  a  default 
Sickness  is  a  sufficient  excuse,  if  of  such  a  nature  as  to  pre- 
clude attendance  on  court.  Chase  v.  People,  2  Colo.  481; 
Russell  V.  State,  45  Ga.  9.  Defendant,  though  claiming  to 
have  been  sick,  does  not  pretend  that  his  sickness  was  of 
such  a  character  as  to  prevent  him  from  being  at  court  the 
day  his  case  was  set  for  triaL 

The  remaining  excuse  is  that  he  had  no  money  to  pay 
railroad  fare  to  Spencer,  but  he  offers  no  explanation  of  how 
this  came  about,  or  of  an  emergency  through  which  he  was 
deprived  of  the  means  which  he  had  the  right  to  rely  on  in 
going  to  the  place  of  trial.  The  bare  statement  of  want  of 
money  and  inability  to  borrow  can  no  more  be  accepted 
as  an  excuse  than  forgetfulness  of  the  date.  It  was  de- 
fendant's duty  to  provide  himself  with  the  necessary  needs 
to  return  to  the  place  of  trial,  or  else  remain  where  he 
could  be  called.  The  bondsmen  were  advised  of  his  situa- 
tion, and  on  their  own  showing  made  no  effort  to  assist  him. 
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That  he  had  been  in  Des  Moines  all  the  time  afforded  no 
excuse  for  not  being  in  attendance  on  court  at  Spencer,  nor 
did  the  fact  that  he  subsequently  appeared  there.  State  v. 
Emily,  24  Iowa,  24. 

The  motion  of  the  bondsmen  is  substantially  like  that 
of  defendant.     The  showing  that,  though  knowing  defend- 
ant's whereabouts,  they  took  no  action,  save  to  talk  with  him 
8.  Samb!  appeal:    ^^^^  te  informed  them  of  his  want  of  means, 
SS^ted*         witil   five   days   later   furnishes   no   excuse. 
•  We  are  of  the  opinion  that,  in  refusing  to  set 

the  entry  of  forfeiture  aside,  the  court  did  not  abuse  its 
discretion.  True  the  defendant  pleaded  guilty  to  each  in- 
dictment, withdrawing  his  plea  of  not  guilty  February  13, 
1907,  and,  on  the  day  following,  concurrent  sentences  to  the 
penitentiary  were  pronounced;  but  this  was  not  made  a 
ground  of  either  the  motion  of  the  defendant  or  of  the  sure- 
ties on  his  bond,  though  the  motions  were  ruled  on  several 
days  afterwards.  So  that  whether  the  undertakings  of  the 
sureties  were  exonerated  by  virtue  of  section  5519  of  the 
Code  was  not  raised  in  the  district  court,  and  is  not  properly 
before  this  court. —  Affirmed. 


In  rb  Assessment  op  Taxation  of  Certain  Lajjh)  Con- 
TEACTs  TO  H.  E.  Boyd,  Referee;  Dallas  County, 
Iowa,  and  Heney  P.  Lods,  County  Auditor,  Ap- 
pellants, V.  H.  E.  Boyd,  Eeferee,  Appellee. 

Taxation:    land  contracts.    An  enforcible  contract  for  the  sale  of 

1  land  is  subject  to  taxation  as  against  the  owner,  a  trustee  or 
one  having  a  pecuniary  interest  therein. 

Same:    contracts  by  referee  in  partition.    Contracts  for  the  sale 

2  of  land  made  by  a  referee  in  partition,  appointed  by  the  court 
simply  to  sell  and  partition  the  proceeds  among  the  owners, 
are  not  taxable;  as  they  partake  of  the  nature  of  the  realty  and 

.  do  not  become  personalty  until  the  proceeds  come  into  the 
hands  of  the  owner. 
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Appeal    from    Dallas    District    Court. —  Hon,    Edmund 
Nichols,  Judge. 

Monday,  June  8,  1908. 

This  is  a  proceeding  to  charge  a  referee  in  partition 
with  taxes  upon  certain  contracts  made  by  him  for  the  sale 
of  lands  belonging  to  the  heirs  of  Elias  Cardell,  deceased. 
The  trial  court  held  that  the  referee  was  not  liable  for  taxes 
upon  the  contracts,  and  Dallas  county  and  its  auditor  ap- 
peal—  Affirmed. 

D.  H.  Miller,  County  Attorney,  and  Miller  &  RusseU, 
for  appellants. 

L.  V.  Harpel  and  Cardell  &  Fdhey,  for  appellee. 

Deemeb,  J. —  The  facts  are  not  in  dispute.  So  far  as 
material,  they  are  as  follows :  In  January  of  the  year  1905 
H.  E.  Boyd,  a  resident  of  the  town  of  Minbum,  in  Dallas 
county,  was  by  order  of  court  appointed  referee  to  sell  cer- 
tain real  estate  involved  in  a  partition  suit  among  the  heirs 
of  Elias  Cardell,  deceased.  Pursuant  to  said  order,  Boyd 
entered  into  several  contracts  for  the  sale  of  different  por- 
tions of  said  land,  which  contracts  were  reported  to  and  ap- 
proved by  the  court  appointing  the  referee.  All  this  was 
done  during  the  year  1905,  and  all  save  one  of  these  con- 
tracts were  in  the  possession  of  the  referee  on  January  1, 
1906.  The  referee  did  not  return  these  contracts  for  as- 
sessment, and  thereafter  the  county  auditor  gave  him  notice 
to  show  cause  why  these  contracts  should  not  be  assessed. 
Boyd  appeared  and  filed  his  objections,  and  these  were  over- 
ruled, and  the  auditor  entered  them  for  assessment.  There- 
upon the  referee  appealed  from  said  order  to  the  district 
courts  where  his  objections  were  sustained^  and  the  assess- 
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ment  annulled  and  discharged.     The  appeal  is  from  this 
ruling. 

The  order  of  the  court  appointing  the  referee  directed 
him  to  make  sales  of  the  land  and  to  divide  the  proceeds 
among  the  owners  according  to  their  respective  shares,  and 
authorized  him  to  make  sales  for  cash  or  partly  for  cash,  the 
balance  to  be  paid  in  three  equal  annual  payments.  Pursu- 
ant to  this  authority,  the  referee  entered  into  sixteen  con- 
tracts which  are  involved  in  this  controversy.  In  each  of 
these  contracts  the  referee  agreed  to  sell  to  the  purchaser  all 
his  right,  title,  and  interest  in  and  to  the  real  estate  de- 
scribing it  for  an  expressed  consideration,  naming  it,  and 
the  purchaser  agreed  to  purchase  the  same  for  an  agreed 
price  and  to  pay  that  sum  to  the  referee,  his  heirs  or  assigns, 
in  a  manner  specified  in  the  contracts.  In  eight  of  these 
contracts  was  the  following  provision : 

And  it  is  expressly  agreed  by  and  between  the  parties 
hereto  that  the  time  and  times  of  payment  of  said  sums  of 
money,  interest,  and  taxes  as  aforesaid  is  the  essence  and 
important  part  of  the  contract;  and  that  if  any  default  is 
made  in  any  of  the  payments  or  agreements  above-mentioned 
to  be  performed  by  the  party  of  the  second  part,  in  consider- 
ation of  the  damage,  injury,  and  expense  thereby  resulting, 
or  that  may  be  incurred  by  or  to  the  party  of  the  first  part 
thereby,  this  agreement  shall  be  void  and  of  no  effect,  and  the 
party  of  the  second  part  shall  have  no  claim  in  law  or  equity 
against  the  party  of  the  first  part,  nor  to  the  above-mentioned 
real  estate,  nor  any  part  thereof;  and  any  claim  or  interest 
or  right  the  party  of  the  second  part  may  have  had  there- 
under up  to  that  time  by  reason  hereof,  or  any  payments  and 
improvements  made  hereunder,  shall  on  all  such  default  cease 
and  determine  and  become  forfeited,  without  any  declara- 
tion of  forfeiture,  re-entry,  or  any  act  of  the  party  of  the 
first  part. 

The  others  had  this  stipulation  in  lieu  of  the  one  just 
quoted : 

And  said  referee  hereby  agrees  to  procure  the  approval 
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of  this  sale  by  the  court,  and  to  make  and  execute  to  said 
purchaser  a  good  and  sufficient  referee's  deed  and  have  same 
approved  by  the  court,  and  to  furnish  said  purchaser  an  ab- 
stract showing  perfect  title  to  said  premises.  And  said  ref- 
eree hereby  agrees  that  in  case  he  shall  fail  to  have  this  sale 
approved,  and  a  good  and  sufficient  referee's  deed  made,  exe- 
cuted, and  approved  and  abstract  furnished  showing  perfect 
title,  that  he  will  refund  to  said  purchaser  said  sum  so  paid 
to  him,  and  neither  party  shall  have  any  claim  upon  the 
other. 

None  of  the  land  covered  by  these  contracts  was  in 
Dallas  county,  and  it  does  not  appear  where  the  owners 
thereof  resided  January  1,  1906.  Five  of  these  contracts 
were  not  approved  by  the  court  until  after  January  1,  1906, 
but  the  others  were  approved  during  the  year  1905.  These 
contracts  were  all  carried  out,  and  deeds  made  pursuant 
thereto  by  the  referee  in  every  case  save  one,  and  it  does  not 
appear  what  was  done  under  it.  What  is  known  as  the  A. 
E.  Olson  contract  was  fully  performed  by  the  purchaser  be- 
fore January  1, 1906,  and  Leary,  one  of  the  purchasers,  paid 
the  amount  due  under  his  contract  on  the  day  the  same  was 
approved  by  the  court.  The  referee  received  the  money 
thereon  December  30,  1905,  and  delivered  the  deed  Jan- 
uary 2,  1906. 

Two  primary  questions  arise  upon  this  appeal  as  follows : 
(1)  Are  the  contracts  such  as  that,  had  they  been  made  by  an 
individual  in  his  own  name,  they  would  have  been  subject  to 
1  Taxation-  assessment  for  taxation?  (2)  Are  they  or 
land  contracts,  gjjy  ^f  them  asscssablc  in  the  hands  of  the 
referee?  It  is  said  that  the  contracts  involved  are  mere 
options,  and  not  contracts  of  purchase,  and  In  re  Shields 
Bros,,  134  Iowa,  559,  is  cited  as  an  authority  for  the  propo- 
sition. That  case  does  not  so  hold,  and  is  clearly  dis- 
tinguishable in  its  facts  from  the  one  in  hand.  No  evidence 
was  introduced  tending  io  show  that  these  contracts  were 
intended  as  mere  options.  We  have  no  doubt  that  after  the 
approval  of  the  court  each  and  all  of  these  contracts  could 
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have  been  enforced  against  the  purchasers  by  proper  action 
in  court.  Where  one  holds  an  enforceable  contract  for  the 
sale  of  land)  he  has  such  a  credit  as  is  subject  to  taxation. 
Clark  V.  Horn,  122  Iowa,  375;  Cross  v.  Snakeriberg,  126 
Iowa,  636 ;  Perrine  v.  Jacobs,  64  Iowa,  79.  Schoonover  v. 
Petcina,  126  Iowa,  261,  is  not  in  point  Had  the  contracts 
been  made  by  an  individual  in  his  own  right,  they  would  un- 
doubtedly have  been  assessable. 

IL  The  next  question  is  much  more  difficult  of  sat- 
isfactory solution.  Boyd  was  a  referee  with  powers  already 
mentioned.     He  was  commissioned  to  sell  the  land  as  a  ref- 

2    Same- con-  ®^^>    ^^^>    ^^   ^^^^>    ^*^   ^^  *^^^®   ^>    right,   Or 

SSee  m         interest  in  the  lands  sold.     He  was  not  a  re- 
partitioii.  ccivcr  of  the  property,  nor  was  he  a  trustee 

thereof.  He  was  simply  an  officer  of  court  appointed  for 
the  purpose  of  selling  or  making  contracts  for  the  sale  of  the 
land  and  to  divide  the  proceeds  among  the  owners.  Were 
these  land  contracts  assessable  to  him  as  such  referee  ?  Ap- 
pellant relies  primarily  upon  the  fundamental  principle 
that  taxation  is  the  rule  and  exemption  from  taxation  the 
exception  as  announced  not  only  in  our  own,  but  in  many 
other  cases,  as  for  example,  in  Trustees  v.  State,  46  Iowa, 
275,  and  Ft.  Des  Moines  Lodge  v.  County,  56  Iowa,  34; 
while  appellee  says  with  equal  confidence  that  there  can  be 
no  taxation  except  as  authorized  by  statutory  or  constitutional 
provision,  citing  C,  M.  £  8t.  P.  B.  R.  v.  Phillips,  111  Iowa, 
383 ;  Tallman  v.  Treasurer,  12  Iowa,  531.  There  is  no  real 
conflict  in  these  rules.  Of  course,  no  property  can  be 
taxed  until  the  lawmaking  power  authorizes  and  requires  it 
to  be  done.  But,  when  property  in  general  is  made  subject 
to  taxation  as  it  is  by  sections  1303  and  1308  of  our  Code, 
he  who  would  claim  an  exemption  must  be  able  to  point  to 
a  statute  or  some  rule  of  law  which  gives  him  the  right 
However,  an  agent  or  representative  •f  another  is  not  person- 
ally liable  to  taxation  unless  there  be  a  statute  creating  such 
liability.     Appellant's    counsel    rely    upon    sections    1309, 
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1312,  1314,  1316,  1320,  and  1350  of  the  Code  as  author- 
izing an  assessment  of  the  property  against  the  referee.  But 
in  our  opinion  none  of  them  do  so.  Section  1309  simply 
defines  credits.  Section  1312  provides  that  every  inhabit- 
ant of  the  State  shall  list  for  the  assessor  all  property  sub- 
ject to  taxation  of  which  he  is  owner  or  has  the  control  or 
management  in  the  manner  therein  directed.  That  is  to 
say,  the  property  of  one  under  disability,  by  the  person  in 
charge,  of  a  married  woman  by  herself  or  husband,  of  a 
beneficiary  for  whom  property  is  held  in  trust  by  the  trus- 
tee, the  personal  property  of  a  decedent  by  the  executor  or 
administrator,  or,  if  there  be  none,  by  any  person  interested 
therein,  etc  Section  1314  provides  that  assignees  author- 
ized to  sell  and  persons  having  in  their  possession  property 
belonging  to  another,  subject  to  taxation  in  the  assessment 
district  where  said  property  is  found  when  the  owner  of  the 
goods  does  not  reside  in  the  county,  are,  for  the  purposes 
of  taxation,  to  be  deemed  the  owners  of  the  property  in 
their  possession.  Section  1316  provides  that  any  person  re- 
quired to  list  property  shall  do  so  in  the  same  county  in 
which  he  would  do  so  were  it  his  own.  Section  1320  makes 
an  agent  holding  credits  with  a  view  to  investing,  loaning,  or 
in  any  other  manner  using  or  holding  the  same  for  pecuniary 
profit  for  himself  or  the  owner  personally  liable  for  the 
tax  on  the  same.  Section  1350  provides  that  personal 
property  shall  be  listed  each  year  in  the  name  of  the  owner 
thereof  on  the  1st  day  of  January.  These  are  the  only 
sections  relied  upon,  and  the  only  ones  we  can  find  which 
have  any  bearing  upon  the  case;  and  it  is  manifest  that,  if 
there  be  any  authority  for  taxing  the  credits  to  the  referee, 
it  must  be  either  section  1312  or  section  1314.  Section 
1312  authorizes  the  assessment  of  the  property  of  a  bene- 
ficiary held  in  trust  by  a  trustee  and  of  which  he  has  the 
control  and  management,  and  section  1314  authorizes  the 
assessment  of  property  held  by  another  in  the  assessment 
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district  where  held  when  the  owner  does  not  reside  in  the 
county. 

If  the  referee  be  a  trustee  holding  the  property  as  such 
for  the  benefit  of  another  or  others,  and  having  control  and 
management  thereof,  he  should  list  the  same  with  the  as- 
sessor; and  in  contemplation  of  law  he  is  regarded  as  the 
owner  thereof  when  the  owner  does  not  reside  in  the  county. 
We  do  not  think  that  a  referee  appointed  by  a  court  as 
commissioner  to  make  a  sale  of  property  in  a  partition  pro- 
ceeding is  a  trustee  controlling  and  managing  the  property 
within  the  meaning  of  section  1312  of  the  Code.  At  most, 
he  is  an  officer  of  court  controlling  and  managing  the  prop- 
erty under  its  direction.  He  is  not  authorized  to  pay 
claims  unless  ordered  to  do  so  by  the  court  appointing  him, 
and  in  whatever  he  does  is  subject  to  the  control  and  direc- 
tion of  the  court.  A  receiver  who  holds  funds  awaiting 
distribution  is  not  regarded  as  an  owner  or  trustee  within 
the  meaning  of  the  law.  Brooks  v.  Hartford,  61  Conn. 
112  (23  AtL  697).  Indeed,  the  rule  as  to  receivers  seems  to 
be  that,  unless  the  title  to  the  property  is  vested  in  them,  they 
are  not  regarded  as  owners  for  the  purposes  of  taxation.  1 
Cooley  on  Taxation,  663;  Jaggard  on  Taxation,  275.  As 
referees  are  omitted  from  the  list  of  representatives  who  are 
liable  to  taxation,  there  is  every  reason  for  supposing  that 
the  Legislature  intended  to  exempt  them.  In  the  instant  case 
the  referee  had  nothing  but  the  naked  legal  title  to  the  con- 
tracts made  by  him,  and  the  proceedings  were  simply  a 
method  pi  partitioning  the  land  or  its  proceeds  among  the 
owners  thereof.  His  control  was  limited,  and  he  did  not 
hold  the  property  with  a  view  of  investing,  loaning,  or  in 
any  other  manner  using  it  for  pecuniary  profit  either  for 
himself  or  the  owner.  Should  we  hold  that  the  property 
was  subject  to  taxation,  it  could  not  be  assessed  to  the  trus- 
tee for  two  reasons:  (1)  There  is  no  showing  that  the  real 
owners  thereof  did  not  reside  within  the  county;  and  (2) 
the  referee  did  not  hold  the  same  with  a  view  of  either  profit 
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to  himself  or  to  the  owner  thereof.  Partition  proceedings 
are  instituted  for  the  purpose  of  securing  a  division  of  the 
property  among  the  owners  and  a  sale  in  such  an  action  is 
simply  a  method  of  dividing  up  the  property.  Until  the 
proceeds  are  paid  to  the  owners  of  the  real  estate,  these  pro- 
ceeds partake  of  the  nature  of  the  realty;  in  other  words, 
there  is  no  conversion  as  a  general  rule  into  personalty  until 
the  money  is  actually  paid  to  those  who  are  entitled  to  it. 
3  Pomeroy's  Eq.,  section  1167 ;  9  Cyc  844,  845 ;  7  Am.  & 
Eng.  En<5y.  of  Law  (2d  Ed.),  473-475,  and  cases  cited. 
These  land  contracts  should  for  the  purpose  of  taxation  be 
treated  as  realty  and  to  tax  them  either  to  the  referee  or  to 
the  beneficiary  would  manifestly  result  in  double  taxation, 
which  is  everywhere  inhibited. 

Even  were  this  not  the  rule,  it  is  clear  under  our 
statutes  that  a  referee  cannot  be  made  personally  liable  for 
the  taxes,  for  the  reason  that  he  is  not  holding  or  using 
either  the  property  or  the  contracts  with  a  view  to  invest- 
ing, loaning,  or  in  any  way  deriving  any  pecuniary  profit  for 
himself  or  the  beneficial  owners.  German  Trust  Co.  v. 
Board,  121  Iowa,  325;  Heinz  v.  Board,  121  Iowa,  445. 
Our  conclusions  on  the  whole  case  find  support  in  McNeill 
V.  HageHy,  51  Ohio  St.  255  (37  N.  E.  526,  23  L.  R  A. 
628) ;  In  re  Kellinger,  9  Paige  (N.  Y.)  62;  Pvhlic  School 
V.  Trenton,  30  N.  J.  Eq.  668;  Brooks  v.  Hartford,  supra. 
Appellants  rely  upon  two  California  cases,  to-wit :  San  Louis 
Obispo  V.  Pettit,  87  Cal.  499  (25  Pac.  694),  and  People  v. 
Lardner,  30  CaL  242,  in  support  of  their  contention. 
Neither  of  these  cases  is  controlling.  The  statute  of  that 
State  expressly  authorized  the  assessment  of  property  or 
money  in  litigation  held  by  the  county  treasurer,  court, 
county  clerk,  or  receiver  to  such  officials.  Moreover,  the 
San  Louis  Ohispo  case  does  not  decide  the  point  here  in- 
volved. Much  more  might  be  said  in  favor  of  the  con- 
clusion reached,  but  the  matters  already  considered  seem  to 
be  conclusive  and  point  tp  the  final  word. 

The  judgment  must  be,  and  it  is,  affirmed. 
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John  F.  McDonald,  Appellant,  v.  A*  M.  Bbnoe^ 

Exchange  of  property:    REsassioN :    mutual  mistake.    A  contract 

1  for  the  exchange  of  lands  may  be  rescinded  for  mutual  mistake 
as  to  the  quality  and  value  of  the  lands.  Evidence  held  to 
show  mutual  mistake. 

Same:    taxation  of  costs.    Where  the  defendant  in  an  action  for 

2  specific  performance  successfully  establishes  his  right  to  re- 
scind the  contract  he  should  not  be  taxed  with  a  portion  of  the 
costs. 


Appeal   from   Madison   District    Court. —  Hon.    Edmund 
Nichols,  Judge. 

Monday,  Junb  8,  1908. 

Suit  in  equity  asking  the  specific  performance  of  a 
land  contract.  Judgment  for  the  defendant,  from  which  the 
plaintiff  appeals.  The  costs  were  apportioned,  and,  from 
that  part  of  the  judgment,  the  defendant  appeals.  The 
plaintiff  will  be  designated  as  appellant.  Affirmed  on  plain- 
tiff's appeal,  and  reversed  on  defendant's  appeal 

Wilkinson,  Smith  &  Wilkinson,  for  appellant 

Rohhins  &  Wilkie,  and  John  A.  Ouiher,  for  appellee. 

Shebwin,  J. —  Early  in  August,  1907,  the  parties 
hereto  entered  into  a  contract,  whereby  McDonald  traded 
to  Benge  one  hundred  and  sixty  acres  of  Nebraska  land  for 
three  acres  of  land  in  Winterset,  Iowa.  Benge  failed  and 
refused  to  perform  the  contract  on  his  part,  and  this  action 
was  brought  to  enforce  specific  performance  of  the  contract 
Benge  admitted  the  execution  of  the  contract  and  his  fail- 


Digitized  by 


Google 


592  McDonald  v.  Bsnoe.  [138  Iowa 

ure  and  refusal  to  comply  therewith,  aiid  pleaded  fraud  on 
the  part  of  McDonald. 

The  trial  court  found  that  no  fraud  had  been  practiced 
by  the  plaintiff,  but  did  find  that  there  had  been  a  mutual 
mistake  as  to  the  quality  and  value  of  the  iN'ebraska  land. 
1.  Exchange  Of     The  evidence  shows  that  said  land  was  worth 
rc^Sfion:        $500  or  $600  Only,  while  the  three  acres  in 
SStSc  Winterset  was  worth  from  $1,500  to  $2,000. 

The  record  shows  that  the  plaintiff  had  not  seen  the  land  in 
Nebraska  at  the  time  of  the  trade,  and  that  he  so  told  the 
defendant;  but  it  also  appears  that  he  represented  that  the 
land  was  level  and  close  to  a  station,  and  that  it  was  good 
land  and  suitable  for  raising  crops.  The  plaintiff  probably 
thought  all  of  these  representations  were  true;  but,  as  a 
matter  of  fact,  the  Nebraska  land  is  in  the  sand  hills  and  is 
practically  worthless,  except  for  grazing  purposes,  and  it 
is  not  even  valuable  for  that  use.  In  Hood  v.  Smith  et  at., 
79  Iowa,  621,  and  in  Smith  v.  Bricker,  86  Iowa,  286,  we 
held  that  a  contract  for  the  exchange  of  lands  might  be 
rescinded  for  mutual  mistake  as  to  the  quality  and  value 
thereof.  The  rule  is  conceded  by  the  appellant,  but  h© 
contends  that  no  mistake  appears  in  the  record.  We  think, 
however,  that  such  mistake  is  fairly  apparent  from  the 
record.  After  the  contract  between  these  parties  was  made, 
the  appellant  contracted  to  sell  the  three  acres  to  Mrs.  Wes- 
cot,  and  he  urges  that  the  defendant  induced  him  to  make 
such  contract,  and  that,  because  thereof,  he  is  now  estopped 
from  questioning  the  validity  of  their  contract.  The  ap- 
pellant has  failed  to  show  any  conduct  on  the  part  of  the 
defendant  upon  which  an  estoppel  can  be  based.  Whatever 
he  may  have  said  to  Mrs.  Wescot  about  her  purchase  of  the 
three  acres  appears  to  have  been  after  the  contract  between 
her  and  the  appellant  was  made.  The  appellant  entered  into 
the  contract  with  Mrs.  Wescot,  relying  on  his  original  con- 
tract with  the  defendant,  and  not  because  of  his  subsequent 
conduct  or  statements. 
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We  think  the  court  erred  in  taxing  a  part  of  the  costs 
to  the  defendant.  Code,  section  3854,  provides  for  an  ap- 
portionment of  the  costs  in  certain  cases,  but  this  case  does 
2  Same-  tax-  ^^*  come  within  its  scope.  It  is  the  rule  that 
ation  of  costs,  ^jj^  succcssful  party  shall  recover  costs  against 
the  losing  party,  and  we  think  it  applicable  to  this  case. 
Judd  V.  Day,  50  Iowa,  247. 

On  the  plaintiffs  appeal,  the  judgment  is  affirmed,  but 
on  the  defendant's  appeal  it  is  reversed. 


Frank  E.  Lewis,  Appellee,  v.  Elva  A.  Lewis,  Appellant. 

Divorce:    non-resident  defendant:    service  by  pubucation.    The 

1  statute  authorizing  service  of  notice  on  a  non-resident  by  pub- 
lication, as  applicable  to  actions  for  divorce  relates  to  con- 
ditions as  to  residence  existing  at  the  time  service  is  sought 
to  be  made;  and  where  the  defendant  is  actually  living  in  an- 
other State,  service  by  publication  cannot  be  defeated  by  the 
mere  statement  of  an  intention  to  return  to  a  residence  in  this 
State  at  some  indefinite  time. 

Same:    default:    vacation:    allowance  of  expense  money.   Where 

2  no  appeal  had  been  taken  from  the  ruling  refusing  to  set  aside 
a  decree  of  divorce  and  application  for  suit  money,  the  expense 
of  an  appeal  from  the  ruling  should  be  denied  by  the  trial 
court,  as  there  was  no  certainty  that  an  appeal  would  be  taken; 
and  if  taken  the  application  should  be  addressed  to  the  appel- 
late court. 

Appeal  from  PoUe  District  Court. —  Hon.  W.  H.  MoHenry, 

Jndge. 

Monday,  June  8,  1908. 

Peocbeidings  to  vacate  and  set  aside  a  decree  of  divorce. 

The  application  was  denied,  and  defendant  appeals. —  Af- 

firm>ed. 

Vol  138  Ia^— 38 
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/.  E.  Mershon,  for  appellant 

Mackenzie  &  Franklin  and  E.  D.  Perry,  for  appellee. 

Bishop,  J. —  In  January,  1907,  plaintiff  filed  in  the 

court  below  his  petition  for  a  divorce  from  defendant     With 

the  petition  there  was  filed  an  aflBdavit  for  publication  of 

notice,  following  which  notice  was  published 

resident  dc-       in  manner  and   form   as  required   by  law. 

service  by         Qu  March  7,  1907,  defendant  was  adjudged 

publication.  '  '  ,  -it 

to  be  in  default,  and  on  hearing  had  a  decree 
of  divorce  was  entered.  At  the  same  term  of  court  the  de- 
fendant appeared  by  attorney,  and  filed  a  motion  to  set  aside 
the  default  entered  against  her  and  to  vacate  the  decree,  on 
the  sole  ground  that,  being  a  resident  of  the  State,  service  of 
notice  by  publication  was  unauthorized  as  against  her.  At- 
tached to  the  motion  are  the  aflBdavits  of  defendant  and  two 
other  persons,  to  the  effect  that  while  she  (defendant)  is  at 
present  and  has  been  for  some  considerable  time  employed 
in  the  city  of  Minneapolis,  State  of  Minnesota,  still  her 
absence  from  the  State  of  Iowa  is  temporary  only,  and  that 
she  claims  the  city  of  Des  Moines  as  her  home  and  place 
of  residence.  On  the  hearing  of  the  motion  plaintiff  in- 
troduced a  letter  of  date  January  31,  1907,  written  to  him 
by  defendant  from  Minneapolis,  in  which  letter  this,  among 
other  things,  is  said :  "  I  cannot  sign  the  paper  you  wish 
me  to.  If  you  insist  on  having  a  divorce,  I  can  get  one 
here  the  next  term  of  court  that  convenes,  as  one  year's  de- 
sertion is  suflBcienl  ground  in  this  State.  •  •  •  I  do  not 
mean  to  stand  in  yotir  way  if  it  must  come.  I  will  go 
ahead,  at  the  same  time  deal  honestly  with  all  concerned. 
.  .  .  Tou  may  write  directly  to  Mr.  Green  in  r^ard  to 
this  matter.''  Plaintiff  also  introduced  a  letter  received  by 
him  from  J.  H.  Green,  an  attorney  at  Minneapolis,  which 
reads  as  follows :  "  Your  letter  to  Elva  A.  Lewis  has  been 
given  me  to  answer.     In  reply  will  say  that  Mrs.  Lewis  does 
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not  care  to  have  a  record  made  against  her,  as  you  outline 
in  your  proceedings  for  divorce.  .  .  .  She  does  not  ob- 
ject to  your  getting  a  divorce,  providing  you  can  get  it  in 
a  decent  sort  of  a  way.  If  you  cannot  do  this,  provide  her 
with  the  means,  and  she  will  get  it  on  the  ground  of  de- 
sertion." Plaintiff  also  made  it  appear  that  since  the  di- 
vorce he  has  remarried.  Li  this  situation  the  matter  was 
submitted  to  the  court,  and  the  motion  of  defendant  was 
overruled. 

The  ruling  was  without  error.  There  is  not  presented 
here  the  case  of  a  husband  taking  advantage  of  the  temporary 
absence  of  his  wife  from  the  State  to  secure  a  divorce. 
Fraud  is  not  charged.  Quite  to  the  contrary,  defendant  was 
advised  that  proceedings  had  been  or  were  about  to  be  in- 
stituted, and  we  infer  from  the  letter  written  by  her  that 
she  was  asked  to  accept  service,  and  that  she  declined  to 
do  so.  She  was  in  fact  residing  in  the  State  of  Minne- 
sota, and  hence  beyond  the  reach  of  a  personal  service.  The 
statute  which  authorizes  constructive  service  by  publication 
of  notice  has  regard  only  to  what  are  the  conditions  as  to 
residence  in  fact  existing  at  the  time  service  is  sought  to  be 
made.  And,  it  being  conceded  that  the  defendant  is  at  the 
time  actually  living  in  another  State,  service  by  publication 
cannot  be  defeated  by  a  mere  assertion  on  the  part  of  such 
defendant  that  within  her  intention  she  held  a  plan  to  re- 
turn to  a  residence  in  this  State  at  some  time  in  the  future. 
Moreover,  it  is  clear  that  in  this  case  defendant  regarded 
herself  as  a  resident  of  the  State  of  Minnesota.  It  appears 
from  her  letter  that  she  had  consulted  an  attorney,  and  was 
considering  the  commencement  of  a  suit  in  that  State  to 
secure  a  decree  of  divorce  in  her  favor.  Such  could  have 
been  done  only  on  the  theory  that  she  was  a  good-faith  resi- 
dent of  the  State.  And  the  force  of  her  letter  is  not  de- 
stroyed by  her  subsequent  affidavit  to  the  effect  that  at  some 
time  in  the  future  she  expected  to  again  take  up  her  residence 
in  Iowa. 
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Subsequent  to  the  ruling  on  the  motion  to  set  aside  the 
decree  defendant  filed  in  the  case  an  application  "  for  suit 
money  and  expense  allowance/'  Therein  she  asked,  among 
2.  Same:  default:  ^*^®^  things,  that  plaintiff  be  required  to  pay 
r<?^n2?o£«-  a  sum  sufficient  to  enable  her  to  prosecute 
pcnsc  money.  ^^  appeal  frcMu  the  ruling  on  the  motion  to 
vacate.  The  application  was  denied,  and  of  this  complaint 
is  made.  The  application  was  properly  refused.  At  the 
time  the  same  was  made,  as  shown  by  the  record,  no  appeal 
had  been  taken,  and  it  could  not  have  been  known  with 
certainty  that  one  would  be  perfected.  If  appeal  had  been 
taken,  the  application  should  have  been  addressed  to  this 
court,  and  not  to  the  court  below.  Shors  v.  ShorSj  133  Iowa, 
22. 

Finding  no  error,  the  several  orders  are  affirmed. 


WiLBUB  S.  CoNKUNo,  Appellee,  v.  The  SxAifDAED  On* 
Company,  Appellant. 

Contracts:    bbeach:    pleadings.    A  petition  which  fairly  states  a 

1  cause  of  action  founded  upon  contract  should  not  be  con- 
demned as  fatally  deficient  because  the  pleader,  in  drawing  his 
conclusions,  also  stated  matter  indicating  that  defendant's 
wrong  consisted  in  the  making  of  a  false  representation. 

Appeal:  questions  not  raised  below.    The  appellate  court  will  deter- 

2  mine  a  caus.e  on  the  theory  on  which  it  was  tried  in  the  court 
below,  although  the  point  is  not  made  by  counsel;  as  when  the 
issue  of  an  express  warranty  is  tried  and  determined  without 
objection  in  the  trial  court,  it  cannot  be  contended  on  appeal 
that  such  issue  was  not  in  the  case. 

Sales:    warranty:    evidence.    On  the  question  of  an  express  war- 

3  ranty  in  the  sale  of  goods,  evidence  that  just  prior  to  the  sale 
a  third  person  at  the  request  and  in  the  presence  of  plaintiff 
telephoned  defendant's  place  of  business,  and  was  assured  by  a 
clerk  in  charge  of  the  telephone  business  that  the  goods  were 
suitable  for  the  purpose  desired,  is  admissible. 

Evidence:    communications  by  telephone.    Telephone  communica- 

4  tions  are  receivable  ir  evidence  when  the  conversation  is  other- 
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wise  admissible,  although  the  witness  cannot  positively  identify 
the  person  with  whom  he  was  talking,  the  weight  of  the  evi- 
dence being  a  question  for  the  jury. 

Same.    A  warranty  arises  where  there  is  a  distinct  assertion  re- 

5  specting  the  quality  of  goods,  or  their  adaptability  to  the  pur- 
pose for  which  they  are  desired,  which  is  relied  upon;  and  the 
warranty  may  rest  in  parol,  no  particular  form  of  words  being 
required  to  create  it  Evidence  held  to  show  a  parol  warranty 
that  oil  sold  for  cooling  automobiles  was  adapted  to  and  suit- 
able for  that  purpose. 

Sales:    authority  of  agents:    kepresentations  as  to  quauty  op 

6  GOODS.  An  agent  is  presumed  to  have  power  to  do  that  which 
is  usual  and  necessary  to  accomplish  the  object  for  which  the 
agency  exists;  as  where  the  manufacturer  of  a  certain  oil  em- 
ploys agents  to  assist  in  the  sale  of  the  same,  concerning  the 
quality  and  fitness  for  the  purpose  desired  the  purchaser  has  no 
knowledge  but  must  rely  on  the  seller's  representations  and 
those  acting  for  him,  the  agency  carries  with  it  power  to  war- 
rant its  adaptability  to  the  use  for  which  it  is  sold. 

Implied    warranty:    submission    of    issue.    Where    the    petition 

7  pleads  an  implied  as  well  as  an  express  warranty  in  the  sale  of 
goods,  which  is  denied  in  the  answer,  and  the  circumstances 
give  rise  to  a  warranty  by  implication,  that  issue  should  be 
submitted  and  considered  by  the  jury,  as  well  as  the  question 
of  express  warranty. 

Same:    Caveat  emptor.    Where  a  manufacturer  sells  an  article  of 

8  his  own  production  for  a  certain  purpose,  upon  whose  judg- 
ment and  statements  as  to  its  adaptability  the  purchaser  must 
rely,  there  is  an  implied  warranty  that  the  article  is  reasonably 
fit  for  the  purpose  for  which  it  is  sold;  and  the  doctrine  of 
caveat  emptor  has  no  application. 

Verdict:    conclusiveness.    The  finding  of  a  jury  which  has  support 

9  in  the  evidence  will  not  be  disturbed. 


Appeal  from  Polk  District  Court. —  Hon.  Hugh  Brennan, 

Judge. 

Tuesday,  June  9,  1908. 

Action  at  law  to  recover  damages.  The  opinion  states 
the  case.  Plaintiff  had  a  verdict  and  judgment  in  the  court 
below,  and  therefrom  defendant  appeals. —  Afjfirmed. 
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Clintotk  Xr.  Nourse,  for  appellant. 

McHenry  &  Jones,  for  appellee. 

Bishop,  J. —  Necessary  to  some  of  the  questions  pre- 
sented is  the  state  of  the  pleadings.  As  originally  filed,  the 
petition  was  in  one  count.  Therein  it  was  recited  that  de- 
fendant is  a  corporation  doing  business  in  the  city  of  Des 
Moines;  that  on  a  day  named  defendant  sold  to  plaintiff 
a  quantity  of  oil  to  be  used  as  a  cooling  ag^it  for  the  cylin- 
der and  engine  in  an  automobile  owned  and  operated  by  him ; 
that  defendant  by  its  agent  guaranteed  that  said  oil  was  not 
inflammable  or  capable  of  combustion,  and  was  absolutely 
safe  to  be  used  as  a  cooling  medium;  that,  believing  in  the 
truth  of  said  statements  and  representations,  and  relying 
thereon,  plaintiff  purchased  the  oil,  and  the  same  was  placed 
in  his  automobile ;  that,  in  truth,  said  oil  was  of  an  inflam- 
mable character,  and  was  capable  of  ignition,  and  was  not 
safe  for  use  as  a  cooling  medium ;  that  on  the  day  following 
his  purchase,  while  plaintiff  was  using  his  automobile,  the 
said  oil  in  some  manner  unknown  to  him,  and  without  fault 
on  his  part,  became  ignited,  and  with  the  result  that  his 
machine  was  burned  and  wholly  destroyed ;  "  that  the  repre- 
sentations and  guarantees  made  by  defendant  were  know- 
ingly false  and  untrue ;  that  he  has  been  damaged  by  reason 
of  the  false  representations,"  on  which  he  relied  in  a  sum 
named.  Defendant  answered,  admitting  the  sale  of  oil  by 
it  to  plaintiff,  but  denying  the  other  allegations  of  the  peti- 
tion. Before  trial  plaintiff  amended  his  petition.  Therein 
some  additional  facts  were  stated,  and  an  implied  warranty 
respecting  the  character  and  quality  of  the  oil  was  contended 
for.  On  the  amendment  being  filed,  defendant  moved  that 
the  petition  be  divided  into  counts,  and,  as  grounds  therefor, 
it  was  pointed  out  that  in  the  petition  as  originally  filed  an 
express  warranty  was  declared  upon,  while  in  the  amend- 
ment an  implied  warranty  was  set  up.     Complying  with  the 
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motion,  plaintiff  filed  ^^  an  amendment  to  his  petition  as 
count  2  thereof/*  Therein  was  alleged  the  sale  of  oil  to 
plaintiff,  and  the  use  for  which  purchased;  that  plaintiff 
had  no  knowledge  as  to  the  qualities  of  said  oil ;  "  that  de- 
fendant was  engaged  in  the  business  of  preparing  and  test- 
ing different  oils  for  different  mercantile  purposes,  and  held 
the  same  out  to  the  general  public  for  use  for  certain  specific 
purposes ; "  that  defendant  knew  the  purpose  for  which  the 
oil  purchased  by  plaintiff  was  intended,  and,  by  its  agent, 
placed  the  same  in  the  automobile  of  plaintiff  to  be  used 
as  a  cooling  agent  for  the  engine  and  cylinder  thereof;  that 
plaintiff,  in  purchasing  said  oil,  relied  upon  the  representa- 
tions of  defendant  as  to  its  character  and  quality.  The  cir- 
cumstances of  the  fire  and  destruction  of  the  automobile  are 
then  alleged  as  in  the  first  count;  so,  also,  that  the  oil  was 
inflammable  and  unsafe  for  use  for  the  purpose  purchased. 
It  is  then  said  that  the  intention  of  the  petition  is  to  plead 
but  one  cause  of  action,  stated  in  different  counts  to  meet 
the  evidence  as  it  may  arise  on  the  triaL  The  defendant 
answered  the  amendment,  admitting  the  sale  of  the  oil  and 
denying  all  other  allegations.  The  answer  then  continues: 
"  That  at  the  commencement  of  the  action  plaintiff  elected 
to  sue  upon  an  express  warranty,  and  issue  was  joined 
thereon  and  so  remained  until  the  amendment  was  filed  al- 
leging an  implied  warranty."  That  in  this  situation  "  plain- 
tiff waived  any  claim  upon  an  implied  warranty,  and  is  now 
estopped  from  claiming  thereon." 

I.  In  stating  the  case  to  the  jury,  and  in  the  body  of 
the  charge,  the  court  proceeded  on  the  theory  that  the  first 
count  of  the  petition  amounted  to  an  allegation  of  express 
1.  Contracts:  Warranty,  and  of  a  breach  of  such  warranty, 
pleadings.  Appellant  contends  that  there  was  error,  and 
for  three  reasons:     (a)  No  such  warranty  was  pleaded; 

(b)  no  competent  evidence  that  such  a  warranty  was  made ; 

(c)  no  evidence  that  the  agents  of  appellant  had  any  au- 
tibority  to  make  such  a  warranty.     These  matters  we  shall 
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dispose  of  in  their  order.  It  is  the  gist  of  the  argument 
against  the  pleading  that^  conceding  a  cause  of  action  to 
be  stated,  it  is  of  one  sounding  in  tort.  It  is  quite  true 
that  there  is  some  confusion  in  the  pleading.  Some  lan- 
guage quite  inappropriate  to  the  statement  of  a  contract 
breach  and  the  rights  arising  therefrom  is  used;  but  we 
think  that  the  pleading  as  stating  a  cause  of  action  founded 
on  contract  should  not  be  condemned  as  fatally  deficient. 
It  is  the  averment  that  the  oil  was  "  guaranteed "  to  !» 
noninflammable  and  safe,  and  this  was  the  equivalent  of 
saying  that  there  was  a  warranty  of  the  character  and  qual- 
ity thereof.  4  Words  &  Phrases,  3183.  So,  also,  the  allega- 
tion that  the  oil  purchased  proved  to  be  inflammable,  and 
that  it  did  ignite  in  use,  may  fairly  be  accepted  as  a  sub- 
stantial averment  that  the  warranty  failed;  and  it  is  said 
that  an  injury  involving  damage  resulted.  These  were  all 
the  matters  necessary  to  be  proven,  and  it  cannot,  therefore, 
be  material  that  the  pleader  in  drawing  his  conclusions  con- 
ceived the  idea  that  the  culpability  of  defendant  consisted 
in  making  a  representation  which  proved  to  be  false. 

Moreover,  the  case  must  be  considered  in  this  court  fol- 
lowing the  line  of  the  theory  on  which  it  was  tried  in  the 
court  below ;  and  this  we  feel  constrained  to  say,  althou^  the 
point  is  not  made  by  counsel  for  appellee. 
tions'not*'"        In  justice  to  the  trial  court,  if  on  no  other 

raised  below* 

ground,  we  will  not  permit  a  party  to  mend 
his  hold  after  coming  into  this  court^  and  seek  to  advantage 
himself  on  grounds  not  suggested  on  the  trial  below.  De- 
fendant did  not  question  the  pleading  by  motion,  demurrer, 
or  otherwise.  On  the  contrary,  throughout  the  trial  the 
count  was  regarded  as  one  presenting  a  demand  based  on 
breach  of  contract  right  It  was  so  recognized  by  defend^ 
ant  in  its  motion  to  divide  into  counts,  in  its  motion  to  in- 
struct a  verdict  after  the  evidence  was  all  in,  and  in  request 
for  instructions  to  the  jury.  And  in  the  motion  for  new 
trial  it  was  not  suggested,  in  terms,  that  the  case  had  been 
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tried  and  submitted  for  a  verdict  on  a  theory  not  warranted 
by  the  pleadings.  Such  being  the  course  pursued,  it  does 
not  remain  for  appellant  to  come  into  this  court  and  con- 
tend that  the  issue  of  express  warranty  was  not  before  the 
trial  court  Bvll  v.  Keenan,  100  Iowa,  144 ;  Weis  v.  Mor- 
ris, 102  Iowa,  Z21\  Battles  v.  Roberts,  120  Iowa,  747. 

Was  there  competent  evidence  on  the  subject  of  ex- 
press warranty  suflScient  to  take  the  case  to  the  jury  ?    Plain- 
tiff called  as  a  witness  one  Campbell,  an  automobile  sales- 
«•  ^^^^^^.         man,  and,  over  the  objection  of  defendant, 
evidence.  \^q  ^^s  allowcd  to  testify  that  on  a  day  pre- 

vious to  the  transaction  in  question,  at  the  request  of  and 
in  the  presence  of  plaintiff,  he  called  up  the  office  of  de- 
fendant by  telephone,  when  a  conversation  occurred,  as  fol- 
lows :  "  Q.  Are  you  selling  Polar  Ice  oil  for  cooling  pur- 
poses in  automobiles  ?  A.  Yes.  Q.  Do  you  recommend 
it?  A.  Yes.  Q.  Is  it  being  used  to  any  extent?  A. 
Yes.  Q.  Is  there  any  danger  from  fire?  A.  No."  To 
other  questions  the  witness  answered  that  he  did  not  know 
who  was  talking  at  the  other  end  of  the  line,  but  that  he  had 
frequently  telephoned  orders  to  the  office  of  defendant ;  and, 
referring  to  the  person  who  answered  at  the  time  in  ques- 
tion: "  I  would  say  it  was  the  same  person."  The  objec- 
tion made  to  this  testimony  was  that  any  statement  made 
to  Campbell  was  incompetent  and  immaterial  under  the  is- 
sues; that  it  did  not  appear  with  whom  the  conversation 
was  had,  nor  that  such  person  was  an  employe  of  defendant 
authorized  to  make  representations.  And  for  these  reasons 
counsel  insist  that  the  evidence  was  improperly  admitted 
into  the  record,  and  should  not,  therefore,  be  considered  in 
determining  whether  or  not  a  case  had  been  made  for  the 
jury.  We  are  not  disposed  to  concede  merit  in  the  objec- 
tion. The  fact  that  the  conversation  was  carried  on  by 
Campbell  is  not  material.  To  all  intents  and  purposes 
plaintiff  was  talking  through  Campbell.  30  Am.  &  Eng. 
Ency.,  150.     As  the  case  stood  at  the  time  the  evidence 
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was  offered^  plaintiff  was  claiming  that  defendant  was  hold- 
ing out  the  particular  brand  of  oils  as  suitable  and  safe  for 
cooling  purposes,  and  clearly  enough  the  evidence  was  ad- 
dressed to  proof  thereof. 

Nor  is  the  fact  that  the  witness  could  not  positively 
identify  the  person  with  whom  he  was  talking  necessarily 
fatal  to  the  admissibility  of  the  evidence.     It  is  well  settled 
4  EviDEHCB-         *^*^>   where  otherwise  admissible,   telephone 
tionfby  tele-     couversatiou   may  be  repeated  in  evidence. 
phone.  «  Conversations  so  held  are  as  admissible  in 

evidence  as  personal  interviews  by  a  customer  with  an  un- 
known clerk  in  charge  of  an  ordinary  shop  would  be  in 
relation  to  the  business  there  carried  on,"  Wolfe  v.  Bail- 
way,  97  Mo.  473  (11  S.  W.  49,  3  L.  R.  A.  539,  10  Am.  St 
Rep.  331);  27  Am.  &  Eng.  Ency.,  1091.  The  weight 
to  be  accorded  to  such  evidence  is  another  thing.  It  may 
be  much  or  little,  as  the  jury  shall  attach  credibility,  or  as 
there  shall  be  other  evidence  tending  to  support  or  contra- 
dict. 

As  bearing  on  the  general  question  now  being  consid- 
ered, it  may  be  here  added  that  the  evidence  subsequently 
introduced  made  it  appear  that  there  was  employed  in  de- 
fendant's office  an  order  clerk  who  was  in  charge  of  the  tele- 
phone, and  whose  duty  it  was  to  attend  to  telephone  orders. 
In  view  of  what  we  shall  say  later  on  the  subject  of  the 
authority  of  defendant's  agent  to  make  representations,  it 
will  be  sufficient  to  say  at  this  time  that  the  objection  to 
the  evidence  on  that  ground  was  properly  overruled. 

But  plaintiff  did  not  rely  wholly  upon  the  evidence  of 
CampbelL  As  a  witness  on  his  own  behalf,  he  testified  that, 
having  been  informed  that  defendant  was  selling  an  oil  for 
cooling  purposes,  he  called  up  the  office  by 
telephone  and  was  told  that  such  was  the  fact, 
and,  in  response  to  specific  inquiries,  was  told  that  the  oil 
was  all  right,  and  that  there  was  no  danger  of  it  burning; 
that  on  the  following  day  he  went  to  defendant's  place  of 
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business,  and  was  told  by  the  salesman  in  charge  that  the 
company  was  selling  an  oil  called  "  Polar  Ice  oil "  as  a  cool- 
ing medium  for  automobile  purposes ;  that  the  oil  was  being 
used  by  several  persons  for  that  purpose,  and  that  it  worked 
all  right;  and,  further,  that,  in  answer  to  the  specific  ques- 
tion whether  there  wi^s  any  danger  of  the  oil  burning  in  the 
machine,  he  was  answered :  "  No ;  it  will  not  bum/^  So, 
also,  the  evidence  for  the  defendant  made  it  appear  that 
Polar  Ice  oil  —  so  named  by  it  —  is  a  product  of  its  re- 
finery situated  in  the  State  of  Indiana;  that  the  oil  is  pro- 
duced from  crude  petroleum ;  and  that  for  some  time  defend- 
ant had  been  keeping  the  same  in  stock  at  Des  Moines,  and 
selling  the  same  in  and  about  the  city  as  a  cooling  mediimi 
for  gasoline  engines.  Quoting  from  the  testimony  of  de- 
fendant's sales  order  clerk:  "  We  were  at  that  time  selling 
it  for  use  in  automobiles  to  persons  who  applied  for  it  for 
that  purpose/'  We  think  the  question  with  which  we  be- 
gan, as  to  the  sufficiency  of  the  evidence  to  support  a  finding 
of  express  warranty,  must  be  answered  in  the  affirmative. 

A  warranty  may  rest  in  parol,  and  no  particular  form 
of  words  is  necessary  thereto.  A  warranty  arises  when  there 
is  a  distinct  assertion  or  affirmation  of  fact  —  which  is  relied 
upon  —  respecting  the  quality  of  the  goods,  or  the  adapta- 
bility thereof  to  the  purpose  for  which  they  are  desired. 
As  said  in  Hughes  v.  Funston,  23  Iowa,  257 :  "  Any  dis^ 
tinct  assertion  or  affirmation  made  by  the  owner  during  a 
negotiation  for  the  sale  of  chattels,  which,  it  may  be  sup- 
posed, was  intended  to  cause  the  sale^  and  was  operative  in 
causing  it,  will  constitute  a  warranty,  and  the  question 
whether  the  particular  affirmation  amounts  to  a  warranty  is 
one  of  fact  for  the  jury.  If  made  and  relied  upon  as  such, 
it  is  a  warranty.''  And  the  rule  is  stated  in  30  Am.  &  Eng. 
Ency.,  144,  thus:  "If  the  buyer  purchases  an  article  for 
a  particular  use,  which  is  known  to  the  seller  at  the  time, 
and  the  latter  assures  the  buyer  that  the  article  is  *  all  right,' 
or  uses  equivalent  language,  the  assurance,  if  relied  on  by 
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the  buyer,  amounts  to  a  warranty  that  the  article  in  question 
is  reasonably  fit  for  the  use  for  which  the  buyer  desires  it, 
and  the  seller  must  be  presumed  to  have  so  intended  it." 
Among  the  cases  cited  in  support  are  the  following  from  this 
court:  Latham  v.  Shipley,  86  Iowa,  543;  Rose  v.  Meeks, 
91  Iowa,  715;  Briggs  v.  Rumely  Co.,  96  Iowa,  202.  We 
think  the  rule  thus  stated  applicable  to  the  case  made  by 
plaintiff,  as  shown  by  the  record  before  us.  Defendant  was 
holding  our  Polar  Ice  oil,  a  product  of  its  own  manufacture, 
as  a  cooling  medium  for  gasoline  engines,  and  the  express 
representation  made  to  plaintiff  was  of  a  fact  concerning  the 
properties  of  such  oil ;  i.  e.,  that  it  was  adapted  to  such  use, 
was  noninflammable  and  safe.  Quite  different  from  this 
are  the  cases  which  present  instances  of  mere  trade  talk; 
that  is,  language  expressive  of  opinion  used  by  a  dealer  in 
pufBng  his  goods  —  especially  where  such  goods  are  regu- 
larly on  the  market  and  generally  known  to  the  trade  —  to 
induce  a  sale. 

On  the  question  of  the  authority  of  the  selling  agent 
of  defendant  to  warrant  the  oil  sold  to  plaintiff  but  little 
need  be  said.     We  grant  to  counsel  for  appellant  that  there 

is   no  evidence   in  the   record   of   authority 

^*  ityolagcntsr    granted  In  terms.     And  we  may  concede  for 

as^o^uaiity*^   the  purposo  of  the  case  that,  by  general  rule, 

a  bare  authority  to  sell  does  not  carry  with  it 
by  implication  authority  to  warrant  But  an  essential  at- 
tribute to  every  agency  "  is  the  power  to  do  all  that  is  usual 
and  necessary  to  accomplish  the  object  for  which  the  agency 
was  created.''  Mechem  on  Agency,  section  347.  And 
every  one  knows  that  the  manufacturer  of  goods  who  emr 
ploys  sales  agents  puts  his  goods  into  the  hands  of  such 
agents  to  be  sold.  So,  where  goods  are  designed  for  a  par- 
ticular purpose,  and  therefore  to  appeal  to  a  particular  trade> 
he  naturally  expects  his  agents  to  make  known  that  purpose, 
and  to  represent  to  proposing  purchasers  that  the  goods  are 
adapted  to  and  can  be  safely  used  for  such  purpose.     Ao- 
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oordinglj  it  must  be  presumed  that  that  which  he  expects  to 
be  done,  and  without  which  the  object  of  the  agency  could 
not  adequately  be  accomplished,  he  has  authorized  to  be 
dona  And  especially  this  should  be  the  rule  where  the  arti- 
cle offered  for  sale  is  of  such  a  character  as  that  the  pro- 
posing purchaser  cannot  be  expected  in  reason  to  have 
knowledge  of  the  properties  thereof,  and  must  rely  upon  the 
superior  knowledge  and  skill  of  the  manufacturer  and  those 
who  represent  him.  Moreover,  as  we  shall  see  presently,  the 
law  will  imply  a  warranty  in  the  case  of  a  sale  so  made,  and 
it  would  be  illogical,  at  least,  to  permit  a  principal  to  say 
he  did  not  authorize  that  which  the  law  attaches  as  a  conse- 
quence to  the  very  act  the  agent  was  employed  to  do.  As 
defendant  was  the  manufacturer  of  the  oil  in  question,  and 
knew  the  properties  thereof  as  plaintiff  could  not  know,  and 
as  it  was  carrying  such  oil  in  stock  to  be  sold  by  its  agent 
in  charge  as  a  cooling  medium  for  gasoline  engines,  we  do 
not  think  it  is  in  any  position  to  deny  the  authority  of  such 
agent  to  make  representation  of  the  purpose  of  the  oil  and 
that  it  could  be  safely  used  for  that  purpose. 

II.     The  jury  was  also  instructed  on  the  subject  of  im- 
plied warranty,  and  counsel  for  appellant  say  that  here  was 
error,  for  the  reason  that  the  circumstances  of  the  sale  were 
^         not  such  as  to  give  rise  to  a  warranty  by  im- 
miMion  o"/^       plication.     We  think  otherwise.     The  defend- 
*""*•  ant  had  denied  in  pleading  and  evidence  that 

any  express  warranty  had  been  made,  and  the  issue  of  im- 
plied warranty  was  in  the  case.  If  there  was  no  sufficient 
evidence  of  an  express  warranty  —  and  the  jury  should  so 
determine  —  still  plaintiff  was  entitled  to  have  the  issue  of 
implied  warranty  considered;  there  being  evidence  upon 
which  a  finding  of  implied  warranty  could  be  made  to  rest. 
And  we  think  there  was  such  evidence.  The  case  is  one,  as 
we  have  seen,  of  a  sale  by  the  manufacturer  of  a  product 
designed  to  meet  the  demand  of  users  of  gasoline  engines  for 
a  cooling  medium.     A  witness  for  defendant,  familiar  with 
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the  manufacture,  described  the  process  minutely,  and  said 
that  at  various  times  tests  of  the  finished  product  had  been 
made  to  determine  the  degrees  of  heat  necessary  to  produce 
ignition.  It  goes  without  saying,  therefore,  that  defend- 
ant was  fully  advised  of  the  character  of  the  product  and  the 
properties  thereof.  Other  witnesses  for  defendant  testified 
that  the  oil  was  being  sold  in  large  quantities  to  be  used  for 
the  purpose  in  question.  The  selling  agent  testified  that, 
when  plaintiff  applied  at  defendant's  office  for  information, 
he  was  told  that  the  oil  was  being  so  used  with  good  results, 
and  two  persons  were  named  who  had  used  it  in  automobiles 
and  who  reported  that  it  was  a  success.  Such  was  the  evi- 
dence, and,  to  say  the  least,  there  was  a  case  made  to  go  to 
the  jury. 

In  such  a  case  the  maxim,  ^^  Caveat  emptor/*  cannot  be 
given  application.  "  Where  a  manufacturer  contracts  to 
supply  an  article  which  he  manufactures  or  produces,  to  be 

applied  to  a  particular  purpose,  so  that  the 
*'  e^"pr*^'*'      buyer  necessarily  trusts  to  the  judgment  or 

skill  of  the  manufacturer,  there  is  in  that  case 
an  implied  term  of  warranty  that  it  shall  be  reasonably  fit 
for  the  purpose  to  which  it  is  to  be  applied.'^  Benjamin  on 
Sales,  section  657;  Parsons  v.  Mailinger,  122  Iowa,  703; 
Morse  v.  Stock  Yards,  21  Or.  289  (28  Pac.  2,  14  L.  R  A. 
157) ;  Duskane  v.  Benedict,  120  U.  S.  630  (7  Sup.  Ct  696, 
30  L.  Ed.  810) ;  Coal  Co.  v.  Fay,  37  Neb.  68  (55  N.  W. 
211) ;  McCaa  v.  Drug  Co.,  114  Ala.  74  (21  South.  479,  62 
Am.  St.  Eep.  88) ;  Oammell  v.  Gunby,  52  Qa.  504.  Quite 
a  different  case  is  presented  where  the  buyer  selects  an  arti- 
cle on  his  own  judgment  There  the  dealer,  although  he 
may  be  advised  of  the  purpose  to  which  the  article  is  in- 
tended to  be  put,  may  not  be  held  as  upon  an  implied  war- 
ranty. This  is  because  the  buyer  gets  what  he  buys  and 
buys  what  he  gets,  and  he  takes  the  risk  of  its  fitness.  And 
the  cases  cited  by  counsel  for  appellant  bear  out  this  view. 
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But  to  the  case  made  by  the  record  before  us  the  rule  is  not 
applicable;  hence  the  cases  are  not  applicable. 

TTL  A  further  contention  of  appellant  is  that  there 
was  a  failure  on  the  part  of  plaintiff  to  show  that  the  fire 
which  destroyed  his  automobile  was  caused  by  any  defect  in 
the  oil.  On  this  subject  the  evidence  is  not  altogether  clear, 
but  we  are  of  the  opinion  that  there  was  sufficient  in  sup- 
port of  plaintiff's  theory  of  the  fire  origin  to  warrant  a  sub- 
mission of  the  case  to  the  jury.  In  this  situation  the  ver- 
dict should  not  be  disturbed.  Some  other  questions  are 
made  in  argument ;  but,  as  they  are  not  of  sufficient  moment 
to  warrant  a  reversal,  we  shall  not  take  time  for  discussion. 

The  judgment  must  be,  and  it  is,  affirmed. 


138    607 

Obviixe  M.  Cbiswell  and  Asbuby  Cbiswell  v.  Obiando         ^^^^  219 
B.  Cbiswell  and  Mattie  Cbiswell,  Appellants. 

Deeds:  delivery:  intent:  evidence.  The  question  of  delivery  of 
a  deed  is  chiefly  one  of  intent  to  be  gathered  from  the  circum- 
stances surrounding  the  transaction  as  well  as  from  direct 
proof;  and  where  a  deed  is  handed  to  a  third  person  under  cir- 
cumstances indicating  a  desire  and  intention  of  the  grantor 
that  upon  his  death  it  shall  be  delivered  to  the  grantee  named 
therein,  it  constitutes  a  delivery,  although  there  was  no  ex- 
press direction  so  to  do;  and  it  is  immaterial  that  neither  such 
third  person  nor  the  grantee  knew  of  the  character  or  existence 
of  the  instrument  until  after  its  actual  delivery  to  the  grantee. 
Evidence  held  to  establish  an  effective  delivery. 

Appeal  from  Scott  District  Court. —  Hon.  Jas.  W.  Bol- 
LiKOEB,  Judge. 

Tuesday,  June  9,  1908. 

Action  in  partition.     There  was  a  judgment  for  the 
pkintiffs.     The  defendants  appeal. —  Reversed, 
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Salinger,  Scott  &  Theophilus,  for  appellants. 

Schmidt  &  Vollmer  and  W.  P.  Harding,  for  appellees. 

Sheewin,  J. —  The  petition  states  that  the  defendant 
Orlando  Criswell  claims  to  be  the  owner  of  the  land  in  ques- 
tion by  virtue  of  a  warranty  deed  from  his  father,  Benja- 
min Criswell,  deceased.  A  copy  of  the  deed  is  set  out,  and 
it  is  a  regular  deed  with  covenants  of  warranty,  bearing  date 
September  21,  1892,  and  duly  acknowledged  on  January  17, 
1905.  The  plaintiffs  and  the  defendant  Orlando  B.  Cris- 
well are  brothers,  and  the  defendant  Mattie  Criswell  is  the 
wife  of  her  co-defendant.  The  father,  Benjamin  Criswell, 
died  on  the  26th  day  of  January,  1905,  leaving  one  hun- 
dred and  sixly-nine  acres  of  land  worth  $100  per  acre,  but 
incumbered  for  $2,500.  He  left  no  other  debts  and  no  will, 
and  the  sons  named  were  his  sole  heirs.  It  appears  that  the 
plaintiffs  left  their  father's  home  early  in  life,  many  years 
ago,  and  that  the  defendant  Orlando  and  his  wife,  Mattie, 
remained  with  the  father  on  the  farm  involved  in  this  litiga- 
tion until  his  death.  It  is  also  shown  that  they  farmed  the 
place  and  made  a  home  for  their  father  and  paid  him  rent 
for  the  use  of  the  land  from  time  to  time.  The  defendants 
have  been  on  the  place  continuously  since  1884,  and  it  ap- 
pears that  they  took  charge  of  it,  and  furnished  their  father 
a  home  at  his  earnest  solicitation  after  the  death  of  his  wife. 
There  is  also  evidence  tending  to  prove  that  the  father  told 
Orlando  that,  if  he  and  his  wife  would  remain  on  the  farm 
and  provide  him  a  home,  they  should  have  it.  In  Septem- 
ber, 1892,  the  father  went  to  Wesley  Green,  a  retired  law- 
yer, and  asked  him  to  prepare  a  deed  conveying  the  land  in 
question  to  his  son  Orlando,  stating  to  Green  at  the  time 
that  he  wished  to  convey  it  to  his  son  at  some  future  time, 
or,  in  the  language  of  Mr.  Green,  "  at  the  completion  of  the 
instrument."  The  deed  annexed  to  the  petition  was  there- 
after prepared  by  Green  and  delivered  to  the  father,  who 
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kept  it  in  his  possession  unsigned  until  the  17th  day  of 
January,  1905,  At  that  time  he  was  ill  and  unable  to  leave 
the  house,  and  he  sent  for  Henry  Law,  a  justice  of  the  peace, 
who  went  to  the  home  and  took  his  acknowledgment.  Im- 
mediately after  the  deed  was  executed  Mr.  Criswell  said, 
"I  guess  I  don't  want  to  give  this  to  Orlando  just  yet,"  and 
put  it  in  his  own  pocket.  A  day  or  two  before  his  death 
Mr.  Criswell  called  Anna  Duffy,  a  member  of  the  family 
by  reason  of  long  service  therein,  and  told  her  to  "go  to 
the  organ  and  get  the  paper  that  is  in  the  Altoona  paper,  and 
put  it  in  the  family  Bible, -and  keep  it  until  this  trouble  is 
over."  The  deceased  said  the  paper  he  wanted  her  to  take 
from  the  organ  was  in  a  brown  envelope,  and  she  found  it 
and  took  it  to  him.  He  identified  it  as  the  right  one,  and 
she  put  it  in  the  Bible  in  his  presence  and  with  his  express 
approval.  She  kept  the  paper  in  the  Bible  until  the  day 
after  his  death,  when  she  took  it  therefrom  and  found  the 
defendant's  name  on  the  envelope.  The  envelope  contained 
the  deed  in  question,  and  she  then  delivered  it  to  the  de- 
fendant, and  he  had  it  recorded  in  due  time. 

It  will  readily  be  seen  from  the  foregoing  statement  of 
facts  that  the  question  of  importance  is  whether  there  was 
such  a  delivery  of  the  deed  during  the  life  of  the  grantor  as 
to  pass  a  present  title  to  the  land.  The  authorities  are  in 
accord  that  the  whole  question  of  the  delivery  of  deeds  is 
one  of  intent,  and  that  such  intent  may  be  gathered  from 
the  circumstances  surrounding  the  transaction  as  well  as 
from  direct  and  positive  proof,  and  we  need  site  no  cases  in 
support  of  the  rule.  Since  the  intent  of  the  grantor  is  to 
govern,  no  particular  words  or  acts  are  required  to  consti- 
tute a  good  delivery.  If  a  deed  be  handed  to  a  third  person 
under  such  circumstances  as  to  evidence  an  intention  to  make 
a  delivery  thereof  to  the  grantee  named  therein,  it  is  imma- 
terial whether  there  be  express  directions  so  to  do  or  not. 
Foreman  v.  Archer,  130  Iowa,  52;  Newton  v.  Bealer,  41 
Iowa,  334;  White  v.  Watts,  118  Iowa,  549.     In  Newton  v. 

Vol  138  Ia^^39 


Digitized  by 


Google 


610  Cms  WELL  v.  Criswell.  [138  Iowa 

Bealer  the  facts  did  not  as  strongly  indicate  an  intent  to 
deliver  as  they  do  in  this  case.  There  the  grantor  executed 
a  deed  to  a  minor  son,  and  put  it  with  his  other  papers, 
where  it  was  found  after  his  death.  A  few  days  before  his 
death  he  said  that  he  had  fixed  his  property  so  there  would 
be  no  trouble  over  it  after  he  was  gone,  at  the  same  time 
pointing  to  the  chest  where  the  deed  to  the  minor  son  was 
found.  It  was  held  that  an  unequivocal  intention  to  have 
the  deed  operate  as  a  disposition  of  his  property  was  mani- 
fested, and  the  deed  was  sustained.  The  deceased  kept  his 
papers  together  in  the  organ  and  none  of  them,  except  the 
deed  in  question,  were  removed  therefrom  during  his  life. 
The  separation  of  this  deed  from  his  other  papers,  and  the 
placing  of  it  in  the  care  and  custody  of  Miss  Duffy,  to  be 
held  imtil  after  his  death,  are  practically  conclusive  that  he 
intended  a  delivery  thereof  at  that  time.  And  this  is 
strengthened  by  the  fact  that  when  he  executed  the  deed  he 
expressed  himself  as  not  quite  ready  to  deliver  it  in  person 
to  his  son.  That  he  intended  the  property  for  the  son  can- 
not be  seriously  questioned.  He  did  not  wish  to  deed  away 
his  home  imtil  it  became  evident  that  his  enjoyment  of  it 
was  limited  to  a  few  days  or  hours.  But,  when  he  was  thus 
convinced,  what  more  natural  or  more  in  keeping  with  his 
often  repeated  declarations  than  the  deposit  of  the  deed  with 
a  trusted  member  of  the  grantee^s  family,  to  be  by  her  kept 
"  until  this  trouble  is  over  ? "  Miller  v.  Meers,  155  IlL 
284  (40  N.  E.  577).  It  is  not  material  that  Miss  Duffy 
did  not  at  the  time  know  what  had  been  intrusted  to  her 
keeping,  nor  that  she  did  not  then  know  the  father's  intent. 
The  only  question  is,  did  the  transaction  amount  to  a  de- 
livery of  the  deed  so  far  as  the  grantor  was  concerned? 
Trask  v.  Trash,  90  Iowa,  318;  AlhrecU  v.  AlbrecM,  121 
Iowa,  521. 

The  fact  that  the  defendant  did  not  know  of  the  deed 
until  it  was  handed  to  him  by  Miss  Duffy  is  not  controlling. 
It  is  now  almost  universally  held  that  the  acceptance  of  a 
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deed  of  valuable  property  will  be  presumed,  and  that  the 
acceptance  relates  back  to  the  date  of  the  conveyance. 
White  V.  Watts,  supra,  and  cases  cited  therein,  A  deed 
placed  with  a  third  person  without  reservation  or  qualifica- 
tion, the  grantor  merely  postponing  the  enjoyment  of  the 
estate  until  after  his  death,  operates  as  a  present  conveyance 
of  the  fee,  with  a  life  estate  reserved  to  the  grantor.  Lip- 
paid  V.  Lippold,  112  Iowa,  134;  White  v.  Watts,  supra; 
Foreman  v.  Archer,  supra. 

We  are  of  opinion  there  was  an  effective  delivery  of  the 
deed  in  question,  and  that  the  decree  of  the  trial  judge  must 
be  reversed. 


138      fiiil 

G.  M.  Bradley,  Appellant,  v.  M.  Q.  Huffbbd.  lu    m 

Sale    of   land    subject   to    mortgage:    payment    of   mortgage   by 

1  grantor:  uabiuty  of  grantee.  Where  one  purchases  simply 
the  grantor's  equity  in  land  and  takes  the  title  subject  to  a 
mortgage,  which  he  does  not  assume  and  agree  to  pay  as  a 
part  of  the  purchase  price,  no  portion  of  the  purchase  price 
remains  unpaid;  and  the  grantor  upon  discharging  his  personal 
liability  to  the  mortgagee  has  no  claim  therefor  against  the 
grantee,  except  his  equitable  right  to  subrogation  and  satisfac- 
tion of  the  mortgage  out  of  the  property. 

Same.    Where  there  is  simply  an  exchange  of  equities  in  lands 

2  subject  to  existing  mortgages,  which  neither  party  assumes, 
the  consideration  named  in  the  deeds  cannot  be  said  to  express 
the  agreed  value  of  the  lands  from  which  the  amount  of  the 
mortgage  indebtedness  was  deducted,  so  as  to  require  a  sub- 
mission of  the  grantee's  liability  to  the  grantor  for  having 
discharged  his  personal  obligation  to  the  mortgagee. 

Depositions:    objections:    when  to  be  made.    Objections  to  un- 

3  important  deviations  from  the  statutory  method  provided  for 
taking  depositions  should  be  made  before  the  deposition  is 
offered  in  evidence,  so  that  permissible  corrections  as  to  formal 
matters  may  be  made;  such  as  failure  of  the  notary  to  recite 
and  return  the  commission;  and  upon  failure  to  so  make  such 
objection  the  deposition  when  offered,  if  material,  should  not  be 
excluded. 
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Limitation  of  action:  counterclaim.  A  counterclaim  for  false 
4  representations  may  be  pleaded  as  a  set-off,  in  an  action  by  a 
grantor  to  recover  of  his  grantee  the  amount  paid  by  him  to 
satisfy  a  mortgage  on  land  conveyed,  although  barred  at  the 
time  pleaded,  if  still  the  property  of  the  pleader  and  it  was  not 
barred  when  plaintiff's  cause  of  action  originated. 

Appeal  from  Carroll  District  Court. —  Hon.  F.  M.  Powers, 

Judge. 

Tuesday,  June  9,  1908. 

Action  to  recover  the  amount  paid  by  plaintiflf  to  satisfy 
a  mortgage  on  land  conveyed  by  plaintiff  to  defendant  sub- 
ject to  such  mortgage.  There  was  a  counterclaim  for  false 
representations  as  to  the  character  of  the  land.  From  a 
judgment  on  a  verdict  for  defendant,  the  plaintiff  appeals. 
—  Reversed, 

Chas.  Thomas  and  Salinger  &  Korte,  for  appellant 

Geo.  W.  Paine  and  Lee  &  Bobb,  for  appellee. 

McClain,  J. —  In  1895  plaintiff  and  defendant  en- 
tered into  a  contract  for  the  exchange  of  properties  as  the 
result  of  negotiations  through  one  Burnett,  by  which,  in 
consideration  of  receiving  from  Burnett  certain  properties 
subject  to  a  mortgage,  the  plaintiff  conveyed  to  defendant  a 
tract  of  land  situated  in  Hitchcock  county.  Neb.,  for  the 
consideration  recited  in  the  deed  of  $1,200,  subject  to  a 
mortgage  to  secure  the  payment  of  $200,  with  interest  As 
a  part  of  the  arrangement,  Burnett  received  from  defendant 
an  assignment  of  a  contract  for  a  tract  of  land  in  Taylor 
county,  Iowa.  In  September,  1903,  plaintiff,  who  was  per- 
sonally obligated  on  the  mortgage  subject  to  which  the  Ne- 
braska land  was  conveyed  to  defendant,  satisfied  and  extin- 
guished liiis  moTtgtige  debt  by  the  payment  of  ^^5.d0,  the 
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amount  due  thereon,  which  amount  plaintiff  in  this  action 
seeks  to  recover  from  defendant  As  a  ground  for  such 
action,  plaintiff  alleged  an  oral  agreement  on  the  part  of 
defendant  to  pay  said  mortgage  debt.  Plaintiff,  also,  as 
we  interpret  his  petition,  asked  to  recover  the  amount  paid 
from  defendant  on  the  groimd  that  such  payment  was  a 
benefit  to  the  defendant  for  which  plaintiff  was  entitled  to 
be  recompensed  to  the  extent  at  least  to  which  such  payment 
inured  to  defendant's  benefit.  Defendant  interposed  as 
against  plaintiff  a  coimterclaim  for  damages  on  account  of 
fraudulent  representations  made  by  plaintiff  with  reference 
to  the  character  of  the  Nebraska  land  at  the  time  of  the  ex- 
change in  1895.  The  lower  court  held  this  counterclaim  to 
be  barred  as  an  independent  cause  of  action,  but  allowed 
defendant  to  avail  himself  thereof  as  an  offset  to  plaintiff's 
claim,  if  any,  to  such  extent  as  the  jury  might  find  defend- 
ant to  have  been  damaged  by  such  false  representations. 

I.     In  the  absence  of  some  error  committed  by  the 
trial  court  in  the  submission  of  the  issue  relating  to  a  ver- 
bal agreement  by  the  defendant  to  pay  off  the  mortgage  on 
1.  Sale  OF  LAND      the  Nebraska  land,  the  finding  of  the  jury  is 
mortgage:        conclusive  that  no  cause  of  action  against  the 

payment  of  i   j.       i  i  i  , 

mortgage  by       defendant  was  made  out,  unless  there  was  an 

grantor:  liabil-  ' 

ity  of  grantee,  jgg^g  q^  ^q  qucstiou  as  to  a  benefit  conferred 
on  defendant  by  the  satisfaction  of  the  mortgage  by  plain- 
tiff presented  in  the  pleadings,  and  there  was  evidence  to 
support  plaintiff's  contention  under  such  issue.  While  plain- 
tiff's petition  in  this  respect  is  ambiguous,  we  think  there 
is  sufficient  allegation  of  benefit  conferred  by  such  payment 
to  require  a  submission  of  the  question  to  the  jury  if  as  a 
matter  of  law  the  circumstances  as  disclosed  by  the  evi- 
dence gave  rise  to  the  application  of  the  rule  for  which 
plaintiff  contends.  While  there  may  be  some  authority  for 
the  proposition  that  a  grantor  who  conveys  land  to  a  grantee 
subject  to  a  mortgage  which  the  grantor  is  personally  bound 
to  pay  and  does  pay  has  a  right  of  action  at  law  to  recover 
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from  the  grantee  the  benefit  which  the  grantee  derives  from 
the  extinguishment  of  such  mortgage,  although  the  grantee 
has  not  personally  obligated  himself  to  extinguish  such  mort- 
gage, we  believe  that  question  is  not  here  involved.  Such 
an  obligation  on  the  part  of  the  grantee  arises,  if  at  all,  only 
when  the  amount  of  the  mortgage  debt  has  been  deducted 
from  the  purchase  price,  so  that,  when  the  mortgage  is  ex- 
tinguished by  the  grantor,  the  grantee  has  not  fully  paid 
the  purchase  price  agreed  upon.  But,  when  the  grantee 
has  purchased  only  the  equity  in  -the  property,  no  portion 
of  the  purchase  price  remains  unpaid,  and  the  grantor,  on 
satisfying  the  mortgage  and  discharging  his  personal  lia- 
bility to  the  mortgagee,  has  no  claim  against  his  grantee 
except  to  enforce  in  equity  under  his  right  of  subrogation 
the  satisfaction  of  the  mortgage  out  of  the  property  con- 
veyed subject  thereto.  Bay  v.  Lobell,  213  111.  389  (72  N. 
E.  1076)  ;  1  Jones,  Mortgages,  section  738.  What  has  been 
said  in  various  cases  in  this  court  with  reference  to  the 
liability  of  the  grantee  where  the  amount  of  the  incumbrance 
has  been  deducted  from  the  purchase  price  has  been  said 
only  with  reference  to  the  right  of  the  grantee  to  defend  in 
a  proceeding  where  it  is  attempted  to  subject  the  land  to 
the  payment  of  the  incimibrance.  See  Foy  v.  Armstrong, 
113  Iowa,  629,  and  cases  therein  cited. 

In  the  case  before  us  there  was  nothing  but  an 
exchange  of  equities  effected  through  Burnett ;  the  considera- 
tion which  defendant  gave  being  the  transfer  to  Burnett  of  a 
contract  for  the  Taylor  county  land,  and  the 
consideration  which  plaintiff  received  being 
the  transfer  to  him  from  Burnett  of  certain  other  property 
which  was  also  subject  to  mortgage,  without  the  assumption 
of  any  liability  on  the  part  of  plaintiff  to  satisfy  such  mort- 
gage. It  cannot  be  said  that  the  consideration  of  $1,200 
named  in  the  deed  from  plaintiff  to  defendant  was  the  actual 
agreed  value  of  the  Nebraska  land  from  which  the  amount 
of  the  mortgage  thereon  was  deducted,  for  the  whole  trans- 
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action  involved  merely  an  exchange  of  equities,  and  neither 
party  was  bound  by  the  value  of  the  properties  as  stated 
in  their  respective  conveyances.  Fagcm  v.  Hook,  134  Iowa, 
381.  Under  the  circumstances  of  this  case  there  was  no 
occasion,  therefore,  to  submit  to  the  jury  any  question  as 
to  defendant's  liability  to  plaintiff  for  a  benefit  conferred 
upon  him  by  the  satisfaction  of  the  mortgage  on  his  land. 
He  still  held  the  land  subject  to  the  right  of  plaintiff  to  en- 
force against  it,  under  subrogation,  the  existing  mortgage, 
and  that  was  the  only  liability  which  he  assumed  by  taking 
the  land  subject  to  such  mortgage  without  an  agreement  to 
pay  the  indebtedness  thereby  secured. 

II.  Error  is  predicated,  however,  on  the  rejection  of 
a  deposition  of  one  Burnett  tending  to  show  that  defendant 
was  to  pay  the  mortgage.  As  this  deposition  had  some 
„  ^  bearing  on  the  issue  as  to  defendant's  verbal 

8.  Dbpositions:  ° 

w2S*to'bc         agreement,  which  issue  was  decided  against 
"****•  the  plaintiff  by  the  jury,  this  rejection,   if 

erroneous,  was  prejudicial.  Briefly,  it  appears  that  a  com- 
mission to  take  the  deposition  of  Burnett  on  interrogatories 
was  issued  by  the  clerk,  and  that  subsequently  and  more 
than  three  days  prior  to  noon  of  the  second  day  of  the  term 
what  purported  to  be  a  deposition  of  said  Burnett  was  filed 
in  the  clerk's  office,  and  notice  duly  given  to  the  attorneys 
of  such  filing.  This  so-called  deposition  as  offered  in  evi- 
dence showed  that  it  purported  to  be  a  deposition  of  Bur- 
nett in  the  case  pending  taken  before  C.  S.  Cole,  notary  pub- 
lic at  Kitter,  in  Caldwell  county,  Missouri.  The  objection 
made  to  it  when  it  was  offered  was  that  it  did  not  purport  to 
be  a  deposition  taken  either  pursuant  to  a  commission  issued 
to  said  notary  or  under  an  agreement  that  it  should  be  taken. 
Evidently  the  deposition  would  have  been  sufficient  if  it 
had  recited  that  it  was  taken  in  pursuance  of  a  commission 
duly  issued  and  such  commission  had  been  returned  with  it. 
The  failure  to  so  recite  and  to  return  the  commission  was  a 
technical  objection  which  could,  no  doubt,  have  been  cured 
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had  the  objection  been  made  by  motion  three  days  before 
noon  of  the  second  day  of  the  term,  as  contemplated  by  Code, 
section  4712.  Unimportant  deviations  from  the  statutory 
direction  as  to  the  methods  of  taking  depositions  are  not  to 
cause  the  deposition  to  be  excluded  where  no  substantial 
prejudice  could  be  wrought  to  the  opposite  parly,  and  where 
corrections  and  amendments  as  to  formal  matters  might  be 
secured.  See  Code,  section  4708.  We  think  there  was 
error  in  sustaining  the  objection  to  the  deposition  when 
offered,  in  the  absence  of  any  filing  of  exceptions  or  of  mo- 
tion to  suppress  before  the  trial. 

III.  The  trial  court  held  that  the  counterclaim  for 
false  representations  originated  in  1895,  and  was  barred  as 
an  original  cause  of  action  when  interposed  by  pleading  in 
4.  Limitation  ot  this  casc,  but  that  it  might  be  used  as  a  set-off 
terciaim.'  to  plaintiff's  claim  under  Code,  section  3457, 

in  which  it  is  provided  that  a  counterclaim  may  be  pleaded 
as  a  defense,  notwithstanding  that  it  is  barred,  if  it  was  the 
property  of  the  party  pleading  it  at  the  time  it  became  barred 
and  was  not  barred  at  the  time  the  claim  sued  on  originated. 
If  defendant  verbally  agreed  to  pay  the  mortgage  on  the  prop- 
erty conveyed  to  him  by  plaintiff,  then  the  plaintiff's  right  of 
action  against  defendant  for  failure  to  pay  such  mortgage 
arose  at  once  —  that  is,  in  1895  —  and  the  counterclaim  was 
available  as  a. defense  to  it,  although  not  interposed  until  after 
the  bar  of  the  statute  of  limitations  had  nm.  The  court  did 
not  err,  tlierefore,  in  allowing  defendant  to  interpose  as  a  de- 
fense to  plaintiff's  cause  of  action  his  claim  for  damages  for 
false  representations. 

On  account  of  the  error  of  the  trial  court  in  sustaining 
the  objection  to  Burnett's  deposition,  the  judgment  is  re- 
versed. 
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Maby  Senninqbb,  Appellee,  v.  E.  W.  Rowley  and  May 
Rowley,  Appellants. 

Limitation    of    actions:    new    promise.    A    cause    of    action    once 

1  barred  may  be  revived  either  by  an  admission  in  writing  signed 
by  the  party  to  be  charged  or  by  a  like  new  promise  to  pay;  it 
is  not  necessary  that  both  an  admission  of  the  debt  and  a  new 
promise  to  pay  be  made.  In  the  instant  case  there  was  a  check 
issued  in  part  payment  of  the  debt,  but  afterward  surrendered, 
and  a  letter  written  by  debtor,  either  of  which  is  held  suflS- 
cient  to  set  the  statute  running  anew. 

Same.    It  is  not  necessary  that  the  writing  claimed  to  operate  as 

2  the  revival  of  a  barred  indebtedness  specifically  describe  the 
debt  or  its  amount,  but  identification  in  these  respects  may  be 
shown  by  extrinsic  evidence. 

Same.    The  revival  of  a  debt  operates  to  revive  a  mortgage  given 

3  to  secure  it. 

Same:    assumption    of   mortgage:    statute  of   frauds:    evidence. 

4  To  fix  a  grantee's  personal  liability  for  the  payment  of  an 
existing  mortgage  upon  lands  conveyed  to  him,  the  deed  need 
not  contain  a  provision  that  he  assumes  the  obligation;  his 
assumption  of  the  debt  may  be  shown  by  other  evidence  which 
is  not  within  the  statute  of  frauds.  In  the  instant  case  the 
grantee  took  the  land  incumbered  by  mortgage,  paid  interest, 
secured  a  reduction  in  the  rate,  attempted  to  pay  the  principal 
and  by  like  conduct  for  a  series  of  years  made  the  mortgage 
debt  his  own,  so  that  his  written  acknowledgment  of  the  same 
operated  as  a  revivor  and  removed  the  bar  of  the  statute. 

Same:    revival  of  actions.    The  issuance  of  a  check  by  the  grantee 

5  of  land  in  payment  of  a  mortgage  existing  at  the  time  of  the 
conveyance,  but  not  assumed  by  him  in  the  deed,  and  the 
delivery  of  the  note  to  him  with  a  subsequent  return  of  the 
same  to  the  mortgagee  and  of  the  check  to  the  grantee,  under 
an  agreement  to  continue  the  mortgage  at  a  reduced  rate  of 
interest,  is  held  to  have  constituted  a  revival  of  the  existing 
debt  rather  than  the  creation  of  a  new  loan. 

Appeal  from  Linn  District  Court. —  Hon.  Milo  P.  Smith, 

Judge. 
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Tuesday,  Jitnb  9,  1908. 

Action  in  equity  for  the  foreclosure  of  a  mortgage. 
Decree  for  plaintiff,  and  defendants  appeal. —  Affirmed. 

Voris  &  Haas,  for  appellants. 

J.  E,  Bromwell  and  J.  H.  Preston,  for  appellee. 

Weavek,  J. —  On  February  2,  1882,  one  Ephraim 
Ellis  made  and  delivered  to  Francis  Senninger  his  promis- 
sory note  for  the  sum  of  $1,500,  payable  five  years  after 
date,  with  annual  interest  at  8  per  cent*  and  secured  the 
same  mortgage  on  a  tract  of  land  owned  by  said  Ellis  in  Linn 
county,  Iowa.  This  mortgage  was  thereafter  duly  assigned 
to  the  plaintiff.  On  February  23,  1882,  Ellis  conveyed  the 
land  to  John  Palmer,  who  assumed  payment  of  the  mort- 
gage debt.  Soon  thereafter  Palmer  died,  and  his  heirs  who 
succeeded  to  the  title  quit-claimed  the  land  to  the  appellant 
E.  W.  Eowley  under  date  of  March  4,  1890.  On  March 
7,  1893,  Eowley  paid  plaintiff  the  interest  then  due  upon 
the  note,  together  with  $200  of  the  principal,  and,  at  his  re- 
quest, she  reduced  the  rate  of  interest  on  the  remainder  from 
8  per  cent,  to  7  per  cent,  per  annum.  From  that  time  ap- 
pellant continued  to  pay  to  appellee  the  yearly  accruing 
interest  at  the  rate  of  7  per  cent,  until  about  February  20, 
1901.  On  the  date  last  named  appellant  called  upon  the 
appellee,  saying  he  had  sold  the  land,  and  wished  to  pay  off 
the  mortgage  debt*  Computing  the  amount  due  to  be  $1,- 
393.64,  he  gave  appellee  a  check  for  that  sum,  and  she  de- 
livered him  the  note.  On  the  following  day,  and  before  the 
check  was  cashed,  appellee  claimed  to  have  discovered  that 
a  mistake  had  been  made  in  the  computation  of  the  note, 
and  that  the  check  was  insuflScient  to  pay  the  same  by  the 
amount  of  $100.     She  thereupon  caused  the  appellant  to  be 
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promptly  notified  of  the  error.  Responding  to  this  notice, 
appellant  visited  the  appellee  and,  according  to  her  testi- 
mony, told  her  that  he  could  then  pay  her  the  additional 
$100,  but  he  was  in  position  to  make  use  of  all  of  the  money 
if  she  would  consent,  and  it  was  arranged  between  them 
that  he  should  pay  all  of  the  interest  which  had  accrued  on 
the  note  to  that  date  and  the  papers  be  re-exchanged,  the 
debt  thereafter  to  bear  interest  at  6  per  cent.  Pursuant  to 
this  agreement  the  note  was  changed  by  altering  the  word 
or  figure  indicating  the  rate  of  interest,  and  delivered  to 
the  appellee,  and  she  returned  the  check  to  appellant.  The 
debt  not  having  been  paid,  this  action  to  foreclose  the  mort- 
gage was  begun  August  17,  1906.  The  facts  as  above  re- 
lated are  all  set  forth  in  the  petition,  and  the  appellant  in  his 
answer  admits  their  substantial  truth,  except  he  denies  ever 
assuming  to  pay  the  debt,  and  says  that,  upon  the  discovery 
of  the  mistake  in  the  amount  of  the  check  given  her  in  pay- 
ment of  the  note,  he  returned  the  note  and  received  back  the 
check,  and  that  the  attempted  settlement  and  payment  was 
at  plaintiffs  demand  set  aside,  and  the  parties  resumed 
the  same  relation  to  each  other  and  to 'the  mortgage  debt 
which  they  would  have  occupied  had  said  attempted  pay- 
ment never  been  made.  He  further  pleads  the  statute  of 
limitations  as  a  bar  to  plaintiffs  right  of  action.  As  a  wit- 
ness, appellant  makes  no  attempt  to  deny  any  of  the  matters 
of  fact  alleged  and  sworn  to  by  the  appellee. 

The  one  question  thus  presented  for  our  hearing  is 
whether  upon  the  undisputed  facts  appellant  is  in  a  position 
to  rely  upon  the  statute  of  limitations.  Unquestionably 
1.  Limitation  op  much  more  than  ten  years  had  elapsed  be- 
proSse/"*^  tween  the  maturity  of  the  note  and  the  com- 
mencement of  this  action.  But,  according  to  the  statute 
(Code,  section  3456),  a  cause  of  action  may  be  revived 
or  renewed  by  an  admission  in  writing  signed  by  the  party 
to  be  charged  that  the  debt  is  unpaid,  or  by  a  like  new  prom- 
ise to  pay.     To  support  her  claim  of  such  revivor  or  re- 
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newal  in  this  case,  appellee  relies  upon  the  check  given  to 
her  by  the  appellant  as  hereinbefore  related  as  a  written  ac- 
knowledgment of  the  debt  She  also  offers  in  evidence  a 
letter  written  to  her  by  appellant  in  response  to  her  request 
for  payment  of  the  note,  in  words  as  follows :  "  Loveland, 
Colo.,  1-18-1903.  Mrs.  Senninger:  Yours  of  the  fifth  is 
at  hand.  In  reply  would  say  that  I  had  not  figured  on 
paying  you  any  money  while  we  were  out  here,  consequently 
have  used  it  for  other  purposes.  You  told  me  when  I  was 
there  that  I  need  not  pay  you  any  till  I  came  back.  We  only 
have  our  rent  and  need  that  to  live  on,  so  I  do  not  see  how 
we  could  send  you  anything  at  present  Yours  respctly,  E. 
W.  Eowley."  If  appellant  ever  assumed  or  became  charged 
with  personal  liability  for  the  payment  of  this  debt,  we  think 
either  of  these  writings  is  such  an  admission  as  will  set  the 
statute  of  limitations  running  anew.  It  is  not  necessary 
that  both  an  admission  of  the  debt  and  a  new  promise  to  pay 
shall  be  made  and  signed  by  the  party,  but  either  is  suffi- 
cient.    Stewart  v.  McFarland,  84  Iowa,  55. 

Nor  is  it  requisite  to  the  sufficiency  of  an  admission 
that  the  party  shall  say  in  so  many  words  "  I  admit  that  this 
note  is  unpaid.''  It  is  enough  that  such  an  admission  is 
the  natural  and  necessary  inference  from  the 
writing.  If  A.  demands  of  B.  the  amount  of 
an  alleged  indebtedness,  and  B.  thereupon  writes,  signs,  and 
delivers  to  A.  his  check  for  such  amount,  the  check  so  de- 
livered admits  of  no  other  reasonable  construction,  except  as 
an  admission  of  the  debt  for  the  payment  of  which  it  is 
given.  So  also  of  the  letter  offered  in  evidence.  Its  lan- 
guage contains  a  clear  implication  of  the  existence  of  the 
debt  and  the  obligation  of  the  writer  to  pay  it  To  have 
the  effect  of  an  admission  within  our  statute,  it  is  not  re- 
quired that  the  writing  specifically  describe  the  debt  or  men- 
tion its  exact  amount,  but  the  identification  of  the  debt  and 
of  the  amount  due  may  be  shown  by  extrinsic  evidence. 
These  rules  are  too  well  established  to  call  for  a  review  of 
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the  authorities.  See  Bayiiss  v.  Street,  51  Iowa,  627;  Col- 
lins V.  Bane,  34  Iowa,  385;  Bank  v.  Woodman,  93  Iowa, 
668 ;  Mahon  v.  Cooley,  36  Iowa,  479 ;  Miller  v.  Beardsley, 
81  Iowa,  720 ;  Will  v.  Marker,  122  Iowa,  627 ;  DeForest  v. 
Hunt,  8  Conn.  180 ;  Brown  v.  Reach,  24  Conn.  73 ;  Spang* 
ler  V.  McDaniel,  3  Ind.  275 ;  DeFreest  v.  Warner,  98  N.  Y. 
217  (50  Am.  Eep.  657) ;  Kuhn  v.  Mount,  13  Utah,  108 
(44  Pac.  1036). 

It  is  also  a  well-settled  general  rule  that  the  revivor 
of  the  debt  revives  the  mortgage  given  to  se- 
cure the  payment.  Kemdt  v.  Porter  field,  56 
Iowa,  412 ;  Bank  v.  Woodman,  93  Iowa,  668. 

But  the  appellant  argues  that  as  he  did  not  contract 
the  mortgage  debt,  and  the  deed  by  which  he  obtained  title 
to  the  mortgaged  lands  contains  no  clause  or  provision  by 
4.  Same:  assump-    which  he  assumcd  the  payment  of  such  debt, 

tion  of  mort-  ,|  i   t   -L'Ti  v« 

gam:  sutute  there  was  never  any  personal  liability  on  his 
evidence.'  part  to  pay  it,  and  therefore  neither  the  check 
given  the  appellee  nor  the  letter  attributed  to  him 
could  have  any  effect  to  lift  the  bar  of  the  statute.  As 
applied  to  the  facts  in  the  case,  the  argument  is  unsound. 
In  the  first  place,  we  think  the  evidence  is  ample  to  sup- 
port the  conclusion  that  he  did  assume  the  payment  of  the 
debt.  True,  there  is  no  such  assumption  by  the  terms  of 
the  deed,  but  we  see  no  good  reason  why  it  may  not  be  es- 
tablished by  evidence  other  than  the  conveyance.  A  promise 
by  which  the  promisor  effects  the  payment  of  his  own  debt 
or  by  which  he  makes  an  indebtedness  his  own  is  not  within 
the  statute  of  frauds,  and  may  be  established  by  oral  testi- 
mony. Bowen  v.  Kurtz,  37  Iowa,  259 ;  Morrison  v.  Hogue, 
49  Iowa,  474.  It  is  also  true  that  no  witness  testified  to  such 
an  agreement  by  appellant.  But  he  did  buy  the  land  in- 
cumbered by  the  mortgage;  paid  interest  thereon  from  year 
to  year;  secured  a  reduction  in  the  rate  of  interest;  paid  a 
part  of  the  principal  and  later  gave  a  check  for  the  computed 
i^emftindisr,  and,  although  thi0  iisper  ivas  retumt^  to  him, 
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its  significance  is  none  the  less  marked.  In  short,  his  en- 
tire conduct  for  a  period  of  some  fifteen  years  was  consistent 
with  the  theory  that  he  was  and  considered  himself  to  be 
the  debtor  of  the  appellee  and  inconsistent  with  the  attitude 
which  he  now  assumes.  Moreover,  though  a  witness  on  the 
trial,  he  did  not  attempt  to  deny  having  agreed  to  pay  the 
debt.  It  appears,  therefore,  that  for  all  practical  purposes 
he  made  the  note  his  own  promise  to  pay  and  his  acknowl- 
edgment of  the  debt  revived  it,  and  removed  the.  bar  of  the 
statute.  Indeed,  if  appellant  did  not  assume  personal  lia- 
bility for  the  payment  of  the  mortgage  debt,  yet  his  written 
admission  that  such  debt  was  unpaid  would  in  our  judgment 
be  effective  to  defeat  his  plea  of  the  statute  of  limitations 
against  the  foreclosure  of  the  mortgage.  See  Heyer  v. 
Pruyn,  7  Paige  Ch.  465  (34  Am.  Dec.  355). 

The  claim  advanced  by  counsel,  that,  if  appellant  is 
liable  at  all,  it  is  not  upon  the  mortgage  debt,  but  upon  the 
verbal  agreement  between  him  and  the  appellee  on  February 
6.  Sami:  revival  ^^>  1901,  is  without  merit.  The  thought 
of  actions.  g^^jj^g  ^  jjg  ^hat  the  return  of  the  note  to  the 
appellee  and  of  the  check  to  appellant,  with  the  agreement 
that  the  unpaid  sum  should  thereafter  draw  6  per  cent,  in- 
terest, was,  in  effect,  a  new  loan  to  the  appellant,  and  not  a 
revivor  of  the  mortgage  debt.  But  such  is  not  a  fair  and 
reasonable  interpretation  of  the  transaction.  That  this  wo- 
man had  any  thought  of  abandoning  her  mortgage  security 
and  accepting  the  personal  obligation  of  the  appellant  for 
the  payment  of  her  debt,  or  that  he  believed  that  such  was 
her  understanding  and  meaning,  is  wholly  incredible.  She 
testifies  to  nothing  of  the  kind,  and  the  appellant  refrained 
from  so  testifying  in  his  own  behalf.  The  defense  of  the 
statute  of  limitations  is  not  to  be  condemned  in  any  case 
to  which  it  is  clearly  and  fairly  applicable,  but  a  court 
should  not  and  will  not  go  out  of  its  way  to  give  its  benefit 
to  a  man  who  seeks  to  take  advantage  of  the  leniency  of 
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his  creditor  to  defeat  the  collection  of  a  just  debt  which 
he  admits  has  never  been  paid. 

The  decree  of  the  district  court  is  affirmed. 


Anna  Buchmeibe,  Appellant,  v.  City  op  Davenport.  eni  ao8 

Defective  streets:    notice  of  injury  :    sufficiency,    'the  statute  re-  ^^j 

1  quiring  notice  to  be  given  a  city  of  the  place  and  defect  in  a 
street  or  walk  which  it  is  claimed  caused  or  contributed  to  the 
injury  will  be  liberally  construed,  so  that  parties  having  a  meri- 
torious claim  will  not  be  cut  off  by  mere  technicalities  as  to 
the  form  of  the  notice.  Under  this  rule  a  notice  though  failings 
to  designate  on  which  of  four  possible  crosswalks  at  a  street 
intersection  the  injury  might  have  occurred  is  not  fatally  de- 
fective, where  it  was  not  shown  that  there  was  any  walk  other  . 
than  the  one  on  which  the  injury  occurred. 

Same.    The  effect  of  stating  a  less  sum  claimed  for  an  injury  in 

2  the  notice  given  the  city  than  that  claimed  in  the  action  is  to 
limit  the  recovery  to  the  amount  stated  in  the  notice. 

Appeal  from  Scott  District  Court. —  Hon.  A.  J.  House, 

Judge. 

Tuesday,  June  9,  1908. 

Action  to  recover  damages  for  personal  injuries  sus- 
tained by  falling  on  a  crosswalk  of  defendant  city,  defective 
by  reason  of  the  n^ligence  of  the  city.  At  the  close  of  the  . 
evidence  the  court  sustained  defendant's  motion  for  a  di- 
rected verdict  in  its  favor,  and  from  a  judgment  on  such 
verdict  the  plaintiff  appeals. —  Reversed. 

Schmidt  £  Vollmer  and  E.  M.  Sharon,  for  appellant. 

Henry  Theunen  and  Oeorge  W.  Scott,  for  appellee. 

McClain,  J. —  The  motion  for  a  directed  verdict  was 
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sustained  on  the  ground  that  plaintiff's  verified  statement 
of  claim  for  damages  required  by  Code,  section  1051  (ap- 
^^  plicable  to  cities  under  special  charter),  was 

jrmw^notke  insuflBcieut  That  section  requires  that  such 
"*®*^**°*^'  claim  shall  be  presented  to  the  council  or  filed 
with  the  clerk  within  thirty  days  after  the  allied  injury 
or  damage  was  sustained,  and  shall  state  ^^  the  amount,  na- 
ture, and  cause  of  such  injury  or  damage,  and  the  time  when 
and  the  place  where  such  injury  occurred,  and  the  particu- 
lar defect  or  negligence  of  the  city  or  its  oflSoers  which  it  is 
claimed  caused  or  contributed  to  the  injury  or  damage." 
The  statements  of  the  notice  given  are  that  plaintiff  "  was 
injured  [on  a  date  named]  by  falling  on  a  crossing  at  Ninth 
and  Warren  streets,  in  the  said  city,  the  said  crossing  be- 
ing at  the  time,  very  icy  and  in  a  dangerous  condition,  and 
she,  attempting  to  cross  the  same  in  the  exercise  of  due  care, 
fell  and  injured  herself  severely,  from  the  effect  of  which 
said  injuries  she  is  still  suffering,"  and  she  demands  $500 
"  for  the  pain,  suffering,  and  other  damages  which  she  has 
suffered  on  account  of  the  said  injuries  which  were  due  to  the 
negligence  of  the  said  city  in  not  causing  the  removal  of 
the  said  ice  and  snow  at  the  said  place,  the  same  having  been 
in  a  dangerous  condition  for  a  long  time  prior  thereto." 

A  notice  which  in  fact  points  out  the  place  of  the  acci- 
dent with  sufficient  definiteness  to  reasonably  enable  the  offi- 
cers of  the  city  to  investigate  the  conditions  under  which  it  is 
alleged  to  have  happened  sufficiently  complies  with  the  pur- 
pose of  the  statute.  Now,  it  does  not  appear  in  this  record 
that  there  was  any  other  crossing  at  Ninth  and  Warren  streets 
in  the  defendant  city  than  the  one  in  which  the  plaintiff  was 
injured,  and  if,  on  proceeding  to  the  crossing  of  said  streets, 
the  officers  would  have  found  but  one  crossing,  they  were  suffi- 
ciently advised  by  the  notice  that  such  crossing  was  the  one 
on  which  plaintiff  claimed  to  have  been  injured.  On  the 
face  of  it  the  notice  is  somewhat  ambiguous,  as  it  does  not  in- 
dicate whether  the  aedd.ent  dccurred  while  plaintiff  was  on 
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one  of  four  sidewalk  crossings  which  might  have  existed  at 
the  intersection  of  said  streets.  But  it  does  not  appear  that 
there  were  four  sidewalk  crossings,  and  it  has  frequently 
been  held  that  the  suflSciency  of  the  notice  must  be  deter- 
mined in  view  of  the  circumstances.  Pardejf  v.  Mechanics" 
ville,  112  Iowa,  68;  Owen  v.  Ft.  Dodge,  98  Iowa,  281; 
Busch  V.  Dubuque,  116  Iowa,  402;  Oiles  v.  Shenandoah, 
111  Iowa,  83 ;  Benson  v.  City  of  Madison,  101  Wis.  312  (77 
N.  W.  161).  The  statutory  requirement  of  notice  is  to  be 
liberally  construed,  to  the  end  that  parties  having  meritori- 
ous claims  shall  not  be  cut  off  by  a  mere  technicality  as  to 
the  form  of  notice  to  be  required.  Schnee  v.  Dubuque,  122 
Iowa,  459;  Perry  v.  Clarice  County,  120  Iowa,  96. 

Something  is  said  in  argument  as  to  the  sufficiency  of 
the  notice  in  which  only  $500  is  claimed  to  support  an  ac- 
tion for  the  recovery  of  a  larger  amoimt;  but  that  question 
is  not  before  us.  At  most,  the  effect  of  stat- 
ing a  less  sum  in  the  notice  than  that  subse* 
quently  claimed  would  be  to  limit  plaintiff's  recovery  to  the 
amount  named  in  the  notice.  Van  Camp  v.  City  of  Keokuk, 
130  Iowa,  716. 

The  court  erred  in  directing  a  verdict  for  the  defend- 
ant; and  the  judgment  is  reversed. 


Claude  C.  King,  Appellant,  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Co.,  Appellee. 

Evidence:    impeachment.    It  is  permissible  to  show  the  occupation 

1  and  character  of  the  business  a  witness  is  engaged  in  for  the 
purpose  of  impeaching  him,  but  particular  instances  of  false- 
hood cannot  be  shown  for  that  purpose. 

New  triaL    The  trial  court  is  the  better  judge  of  whether  the  in- 

2  troduction  of  certain  evidence  is  prejudicial;  and  when  it  finds 
that  prejudice  has  resulted  therefrom  which  cannot  be  re- 
moved by  a  withdrawal  of  the  evidence,  its  discretion  in  granting 
a  new  trial  will  not  be  interfered  with,  notwithstanding  such  with- 
drawal. 

Vol  138  Ia.— 40 
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Appeal    from    Woodbvry    District    Court. —  How.    David 
MoniJ)^  Judge. 

Tuesday,  June  9,  1908. 

Plaintiff  had  a  verdict  against  defendant  company 
for  damages  received  by  him  while  a  passenger  upon  one  of 
defendant's  trains.  On  defendant's  motion  this  verdict  was 
set  aside  and  a  new  trial  awarded.  Plaintiff  appeals. — 
Affirmed. 

J.  L.  Kennedy  and  J.  P.  Shoup,  for  appellant 

Shull,  Famstuorth  &  Sammis,  for  appellee. 

Debmes,  J. —  One  La  Flesh  was  a  witness  for  the  de- 
fendant, and,  upon  cross-examination,  plaintiff's  counsel, 
over  defendant's  objection,  was  permitted  to  indentify  an 
advertisement  sent  out  by  the  witness,  and  to  introduce  the 
same  in  evidence.  This  advertisement  showed  that  witness 
was  general  agent  for  Mountain  Valley  Mineral  Water  for 
Iowa,  South  Dakota,  and  Nebraska.  The  circular  intro- 
duced showed  that  this  mineral  water  was  a  cure  for  Bright's 
disease,  rheumatism,  cystitis,  diabetes,  dropsy,  and  all  stom- 
ach troubles  resulting  from  a  torpid  liver.  Plaintiff's  coun- 
sel in  argument  used  these  statements  in  his  address  to  the 
jury  as  impeaching  the  character  and  truthfulness  of  the 
witness,  in  that  they  were  untrue  in  fact,  as  every  one  knows. 
This  argument  was  objected  to,  and  the  objection  was  over- 
ruled. It  is  true  that  after  the  paper  was  received,  and 
after  the  argument  was  made,  plaintiff's  counsel  offered  to 
withdraw  the  exhibit,  and  the  defendant's  counsel  was  asked 
if  he  consented  to  the  withdrawal.  In  response  he  said  he 
was  not  asking  to  have  anything  withdrawn  and  that  he 
stood  upon  his  objection.  Thereupon  the  court  overruled 
defendant's  objections,  not  only  to  the  paper,  but  to  the  ar- 
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gument  as  well.  The  new  trial  was  granted  because  the 
trial  court  became  convinced  that  it  was  in  error  in  admitting 
this  testimony. 

It  is  entirely  permissible  to  show  the  occupation  of  a 
witness  and  the  character  of  his  business ;  but  it  is  not  proper 
to  impeach  him  by  showing  that,  in  the  pursuit  thereof,  he 
made  false  and  untrue  statements.  This  is  not  the  way  in 
which  to  show  a  witness^  reputation  for  truth  and  veracity. 
Testimony  as  to  particular  instances  where  he  spoke  an 
untruth  in  the  pursuit  of  his  occupation  are  inadmissible. 
Any  other  rule  would  open  up  all  sorts  of  collateral  in- 
quiries; and  from  the  standpoint  of  public  policy,  as  well 
as  to  maintain  directness  of  issue,  impeachment  should  not 
be  permitted  by  showing  special  instances  of  overstatement 
or  of  untruthfulness.  We  need  cite  no  cases  in  support  of 
so  plain  a  proposition. 

It  may  be,  had  the  court  overruled  defendant's  motion 
for  a  new  trial,  and  there  was  no  showing  of  improper  use  of 
the  advertisement,  we  might  say  that  no  prejudice  resulted. 
But  the  trial  court  sustained  the  motion,  and  was  evidently 
of  the  opinion  that  counsel  made  an  improper  use  of  the  ex- 
hibit The  trial  court  knew  better  than  any  one  else  whether 
the  introduction  of  the  exhibit  was  prejudicial,  and,  as  it  had 
a  large  discretion  in  the  matter  of  setting  aside  the  verdict 
upon  this,  as  well  as  other,  grounds,  we  should  not  interfere. 
Appellant  says  that  he  offered  to  withdraw  the  exhibit,  but 
that  defendant's  counsel  would  not  consent  thereto.  Indeed, 
his  claim  is  a  little  broader  than  this  —  it  is  to  the  effect 
that  he  would  have  withdrawn  it  had  not  counsel  objected. 
The  truth  as  shown  by  the  record  is  that  defendant's  coun- 
sel did  not  consent  to  the  withdrawal,  but  insisted  upon  his 
objections,  claiming  that  all  the  harm  had  been  done  that 
could  have  been,  and  he  desired  to  preserve  his  record.  This 
is  far  from  a  consent  to  the  withdrawal  and  as  a  matter  of 
fact  plaintiff  did  not  withdraw  it.  Even  had  he  done  so, 
the  trial  court  may  well  have  found  that  this  did  not  remove 
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the  prejudice  already  produced  through  the  use  thereof.  If 
such  had  been  the  finding,  the  trial  court  was  justified  in 
setting  aside  the  verdict.  It  often  happens  that  a  ruling 
made  to  correct  a  prior  erroneous  one  does  not  have  that  ef- 
fect, for  the  reason  that  the  virus  has  already  entered  the 
jurors'  minds  and  cannot  be  eliminated  by  a  subsequent 
ruling.  There  was  no  abuse  of  discretion  in  sustaining  the 
motion  for  a  new  triaL  As  supporting  these  conclusions, 
se^  Madden  v.  Koester,  62  Iowa,  692 ;  Comm  v.  Schaffner, 
146  Mass.  512  (16  W.  E.  280) ;  Shepherd  v.  Brenton,  15 
Iowa,  84. 

The  order  sustaining  the  motion  for  a  new  trial  must 
be,  and  it  is,  affirmed. 


Frank  G.  Wilson  bt  al.,  v.  City  op  Watebloo,  Appellant. 

Severance  of  territory:    admission  of  evidence:    harmless  errob. 

1  While  the  effect  upon  the  question  of  taxation  of  territory 
because  of  annexation  to  a  municipality  is  immaterial  in  a  pro- 
ceeding for  its  severance,  still  the  admission  of  evidence  to 
the  effect  that  annexation  increased  the  tax  and  that  the  ter- 
ritory was  taken  fn  for  the  purpose  of  revenue  only,  was  not 
prejudicial,  since  it  had  some  tendency  to  show  that  its  reten- 
tion was  sought  on  the  ground  of  revenue,  which  is  a  material 
inquiry;  especially  in  view  of  the  court's  instruction  that  it 
could  not  be  presumed  that  the  parties  would  not  be  fairly 
treated  in  the  matter  of  taxation,  and  that  their  remedy,  if 
aggrieved,  was  with  the  board  of  equalization  and  not  by  the 
severance  proceedings. 

Same:    review  on  appeal.    The  trial  of  a  proceeding  for  the  sever- 

2  ance  of  territory  is  made  by  statute  less  technical  than  ordi- 
nary trials,  and  the  findings  of  the  court  or  jury  will  not  be 
disturbed  unless  a  clear  abuse  of  discretion  is  shown. 

Appeal  from  Black  Hawk  District   Court. — Hon.   A.   S, 
Blaib,  Judge, 

TuESDAT,  June  9,  1908. 
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Action  to  have  certain  territory  severed  from  the  city 
of  Waterloo.  There  was  a  verdict  and  judgment  for  the 
plaintiffs,  from  which  the  def aidant  appeals. —  Affirmed. 

B.  F.  Swisher  and  J.  E.  Williams,  for  appellant 

Charles  B.  Halliday,  Ellis  E.  Wilson,  and  Mears  & 
Lovejoy,  for  appellees. 

Sheewin,  J. —  The  petition  alleged  that  the  territory 
which  the  plaintiffs  asked  to  have  severed  from  the  limits 
of  the  defendant  is  wholly  used  for  agricultural  purposes; 
that  there  were  no  streets  or  alleys  through  or  abutting 
thereon;  that  none  of  said  land  is  needed  for  streets  or  al- 
leys or  for  city  purposes  of  any  kind ;  that  no  part  thereof 
is  platted  or  ripe  for  platting;  that  said  territory  is  almost 
entirely  surrounded  by  farm  lands  used  wholly  for  agricul- 
tural purposes,  none  of  which  is  platted;  and  that  the  an- 
nexing of  said  territory  was  unreasonable  and  improper. 
The  evidence  unquestionably  supports  all  of  these  allega- 
tions, and  the  verdict  and  judgment  should  be  affirmed, 
unless  error  appears  of  such  a  prejudicial  character  as  to  re- 
quire a  reversal.  One  or  two  witnesses  were  permitted  to 
testify,  over  the  defendant's  objections,  as  to  the  assessed 
valuation  of  their  land  before  they  were  taken  into  the  city 
of  Waterloo  and  their  assessed  valuation  after  they  were  so 
taken  into  the  city.  Testimony  tending  to  show  that  the 
territory  was  incorporated  for  the  purpose  of  revenue  only 
was  also  received ;  and  because  of  these  rulings  the  appellant 
asks  a  reversal. 

In  Christ  et  al,  v.  City  of  Webster  City,  105  Iowa,  119, 
it  was  said  that  it  cannot  be  presumed  that  the  petitioners 
for  severance  will  be  taxed  upon  other  than  a  fair  valuation, 
"  nor  that,  if  so  taxed,  the  equalization  boards  will  not  offer 
them  proper  relief.  Their  remedy  against  unequal  taxation 
is  with  the  board  of  equalization,  and  not  by  this  proceed- 
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ing."  And  in  Hanson  v.  City  of  Cresco,  132  Iowa,  533, 
we  held  there  was  no  error  in  excluding  evidence  offered  to 
show  the  valuation  fixed  by  the  assessors  and  the  rate  of 
taxation.  We  also  held  in  the  same  case  that  testimony  as 
to  how  the  territory  came  to  be  within  the  limits  of  the  city 
was  immaterial  The  case  last  cited  is  the  only  one  that 
even  tends  to  support  the  appellant's  contention ;  but  it  does 
not  in  reality  do  so.  The  original  purpose  in  annexing  the 
territory  is  not  material  in  an  action  for  its  severance;  but 
the  purpose  for  which  it  is  sought  to  be  retained  is  of  the 
utmost  materiality,  for,  if  it  is  made  to  appear  that  the  only 
real  object  is  to  receive  revenue  therefrom,  the  land  should 
be  relieved  of  the  burden  of  such  taxation.  Johnson  v. 
Town  of  Forest  City,  129  Iowa,  51 ;  Evans  v.  City  of  Coun- 
cil  Bluffs,  65  Iowa,  239.  The  testimony  received  had  at 
least  some  bearing  on  this  question,  and  we  are  not  prepared 
to  hold  that  there  was  prejudicial  error  in  the  rulings.  The 
court  instructed  on  this  very  question,  saying  to  the  jury  in 
the  language  of  our  cases :  "  It  cannot  be  presumed  that 
the  plaintiffs  will  be  taxed  upon  other  than  a  fair  valuation 
nor,  if  so  taxed,  that  the  equalization  boards  will  not  offer 
them  proper  relief.  Their  remedy  for  imequal  taxation  is 
with  the  board  of  equalization  and  not  by  this  proceeding." 
It  must  be  presumed  that  the  jury  followed  the  law  as  given 
them  in  the  instructions,  and,  if  they  did  do  so,  they  must 
have  found  that  the  plaintiffs  were  not  entitled  to  severance 
merely  because  of  increased  assessable  valuations.  More- 
over, in  Luick  v.  Inc.  Town  of  Belmond,  109  Iowa,  361,  it 
was  said  that  the  court  properly  told  the  jury  that  territory 
should  not  be  kept  within  a  corporation  for  the  sole  purpose 
of  taxation,  and  that  whether  it  was  so  intended  or  not  was 
a  question  for  the  jury. 

Again,  the  statute  provides  for  a  trial  of  the  question 
without  the  usual  technical  formality  of  ordinary  trials,  and 
we  have  held  the  finding  of  court  or  jury  will  not  ordinarily 
be  disturbed,  unless  there  is  a  clear  showing  of  abuse  of  dis- 
cretion. 
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There  is  nothing  in  this  record  demanding  a  reversal 
of  the  judgment,  and  it  is  therefore  affirmed. 


John  G.  Cain,  Appellee,  v.  Louis  Vogt  and  Augusta  Vogt, 

Appellants. 

Application  of  payments:    secured  and  unsecured  claims.    A  cred- 

1  iter  holding  claims  secured  by  a  chattel  mortgage  of  his 
debtor  and  his  wife,  and  also  unsecured  claims  againsf  the 
husband  alone,  may  apply  payments  made  by  the  husband  to 
the  satisfaction  of  the  unsecured  debts,  in  the  absence  of  any 
direction  otherwise,  even  though  such  payments  were  made 
from  a  voluntary  sale  by  the  mortgagor  of  the  mortgaged 
property;  and  his  right  so  to  do  is  unaffected  by  the  fact  that 
the  wife  was  surety  on  the  secured  debts  and  not  upon  those 
unsecured,  where  it  appears  that  she  had  no  real  interest  in  the 
property  but  signed  the  mortgage  to  avoid  the  question  of 
exemptions. 

Same.    The  rules  which  bind  a  mortgagee  on  foreclosure  and  sale 

2  of  the  property  to  apply  the  proceeds  to  the  satisfaction  of  the 
mortgage  debt  have  little  application,  where  the  payments  are 
made  from  a  voluntary  sale  of  the  mortgaged  property  by  the 
mortgagor. 

Same.    As  between  two  debts,  one  due  and  the  other  not  due, 

3  there  is  a  strong  presumption  that  payments  made  without  ex- 
press direction  as  to  their  application  were  intended  to  apply  on 
the  matured  debt;  and  the  trend  of  authority  is  to  the  effect 
that  the  creditor  has  no  choice  but  must  so  apply  them. 

Same:    abatement  of  actions.    Where  the  mortgagee  was  in  pos- 

4  session  of  the  mortgage  during  all  the  time  that  payments 
thereon  were  made,  alleged  his  ownership  and  brought  the 
same  into  court,  and  the  mortgagor  pleaded  and  proved  pay- 
ments made  to  him  and  treated  him  as  owner  after  the  time  it 
was  contended  he  had  parted  with  the  ownership,  the  mort- 
gagor could  not  rely  on  a  general  allegation  in  his  answer 
that  the  mortgagee  was  not  the  real  party  in  interest  and  thus 
abate  the  action. 

Appeal  from  Linn  District  Court. — ^Hon.  B.  H.  Milleb, 

Judge. 


Digitized  by 


Google 


632  Cain  v.  Vogt.  [138  Iowa 

Tuesday,  June  9,  1908. 

Action  in  equity  to  foreclose  a  chattel  mortgage.  De- 
cree for  plaintiff,  and  defendants  appeal. —  Affirmed. 

Lewis  Heins,  for  appellants. 

F.  L.  Anderson,  for  appellee. 

Weaves,  J. —  The  controversy  in  this  case  involves  a 
question  of  application  of  payments.  The  evidence  tends 
fairly  to  establish  the  following  facts :  On  January  8,  1897, 
the  defendants,  or  one  of  them,  being  indebted  to  the  plaintiff 
in  the  sum  of  $505,  made  and  delivered  to  him  their  two 
promissory  notes  aggregating  that  sum,  together  with  the 
chattel  mortgage  in  suit,  which  recites  that  it  is  given  to 
secure  the  payment  of  the  mortgage  debt  by  the  said  Louis 
Vogt.  In  February  or  March,  1897,  Vogt  having  been  sued 
for  the  rent  of  a  farm  occupied  by  him,  and  his  property  be- 
ing seized  under  a  landlord's  attachm^it,  plaintiff  at  his 
request  made  settlement  of  the  landlord's  claim  by  advanc- 
ing the  sum  of  $342,  on  payment  of  which  the  rent  notes 
were  delivered  to  him.  Thereafter,  and  during  the  period 
beginning  August  20, 1897,  and  ending  September  19,  1902, 
a  series  of  payments,  ranging  from  $20  to  $140  each,  and 
aggregating  $846.66  was  made  to  the  plaintiff.  Of  these 
the  first  four  payments,  made  August  20,  1897,  $140,  Sep- 
tember 8,  1897,  $115,  September  14,  1897,  $50,  and  De- 
cember 7,  1897,  $75.80,  aggregating  $380.80,  he  applied  to 
the  satisfaction  of  the  rent  notes  above  mentioned.  There- 
after he  indorsed  upon  the  notes  in  suit  payments  as  fol- 
lows: March  27,  1899,  $71.50,  July  22,  1899,  $80,  May 
9,  1901,  $100,  March  24,  1902,  $100,  and  September  19, 
1902,  $20.  The  defendants  also  claim  to  have  made  a  sin- 
gle payment  of  about  $400,  but  the  evidence  shows  quite  sat- 
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isfactorily  that  this  is  a  mistake,  and  that  the  sum  which 
they  speak  of  is  the  aggr^ate  of  several  smaller  payments, 
which  are  duly  accoimted  for.  They  also  claim  a  credit  of 
$69.30  under  date  of  December  6,  1897.  For  this  they 
show  no  receipt  or  voucher,  except  a  weigher's  ticket  of  the 
date  mentioned,  indicating  a  delivery  of  hogs  of  that  value 
by  the  plaintiff  to  some  person  not  named.  The  ticket  is 
not  signed  or  indorsed  by  any  person.  If  it  represents  hogs 
sold  by  the  defendant  for  the  account  or  credit  of  plaintiff, 
it  is  quite  probable  that  the  same  is  included  in  the  receipt 
for  $75.80,  which  bears  date  the  following  day.  We  may 
therefore  assume  that  the  payments  above  mentioned  as  in* 
dorsed  upon  the  notes  are  all  to  which  the  defendants  or 
either  of  them  are  entitled  to  credit.  Indeed,  there  seems 
to  be  no  serious  contention  between  counsel  as  to  the  number 
or  amount  of  the  payments  made,  but  appellants'  principal 
reliance  is  on  tlie  proposition  that  they  should  have  been  ap- 
plied first  to  the  satisfaction  of  the  mortgage  debt. 

It  is  also  alleged  by  the  defendants  in  their  answer 
that,  in  making  these  payments,  they  directed  that  the  same 
be  applied  to  the  notes  secured  by  the  mortgage,  but  the  alle- 
gation is  not  sufficiently  sustained  by  the  testimony.  Neither 
defendant  so  swears.  The  husband  does  state  in  general 
terms,  or  by  way  of  conclusion,  that  the  payments  were  made 
on  the  notes,  or  to  be  applied  on  the  notes  and  mortgages,  but 
there  is  no  evidence  that  either  of  the  defendants  ever  di- 
rected such  application  to  be  made.  The  fact  that  some  of 
the  receipts  given  by  the  plaintiff  expressly  acknowledge 
payments  "  on  notes ''  is  not  inconsistent  with  their  applica- 
tion upon  the  rent  notes.  It  was  shown,  however,  that  the 
payments  were  nearly  or  quite  all  made  from  the  proceeds 
of  sales  of  property  included  within  the  mortgage,  and  it  is 
argued  for  the  appellant  with,  much  persistence  that,  because 
of  this  fact,  appellee  was  in  duty  bound  to  apply  the  moneys 
so  received  to  the  satisfaction  of  the  mortgage.  In  support 
of  this  claim  it  is  said  that  the  mortgage  debt  is  the  joint 
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debt  of  both  defendants,  and  is  secured  by  a  mortgage  upon 
their  joint  property,  and  therefore  appellee  could  not  equi- 
tably apply  the  proceeds  of  the  sale  of  such  property  to  the 
payment  of  the  other  debt,  which  was  that  of  the  defaidant 
Louis  Vogt  alone. 

Before  discussing  the  legal  proposition  it  is  necessary  to 
correct,  in  some  respects,  the  appellants'  assumption  of  facts. 
While  it  is  true  that  the  mortgage  debt  is  joint  in  so  far  as 
1.  Application      both  defendants  signed  the  instruments,  yet 
•ccuredand  '     whcu  coustrued  together,  as  they  should  be, 
claims.  they  disclose  the  truth  to  be  that  the  debt 

thus  secured  was,  as  between  themselves,  that  of  Louis  Vogt 
As  we  have  already  noted,  the  mortgage  by  its  express  terms 
is  given  to  secure  the  payment  of  the  debt  by  the  "said 
Louis  Vogt,''  and  it  is  Louis  Vogt  who  covenants  to 
pay  the  attorney's  fee  on  foreclosure,  and  to  pay  the 
deficiency,  if  any  remaining,  after  the  foreclosure  sale. 
Moreover,  there  is  no  showing  of  any  kind  that  the  wife, 
Augusta  Vogt,  owned  any  interest  whatever  in  the  mort- 
gaged property.  '  On  the  contrary,  the  tenor  of  the  mortgage 
as  a  whole  indicates  that  the  debt  thus  secured  was  that  of 
the  husband  alone,  and  that  the  property  mortgaged  belonged 
to  him  individually.  The  wife's  signature  was  doubtless  ob- 
tained with  the  primary  purpose  of  avoiding  any  question 
of  exemption  in  her  favor,  and  possibly  with  the  further  view 
that  her  liability  upon  the  note  would  add  something  to  the 
value  of  the  security.  In  the  light  of  these  facts  a  defense, 
based  upon  the  joint  character  of  the  mortgage  debt,  and 
joint  ownership  of  the  mortgaged  property,  fails  for  want  of 
evidence  to  support  it. 

^  Nor  does  the  fact  that  the  wife  was  a  surety  upon  the 
mortgage  debt,  and  not  upon  the  unsecured  debt,  deprive 
the  plaintiff  of  his  right  to  apply  the  payments  received  to 
the  latter,  in  the  absence  of  any  direction  to  credit  them 
upon  the  former.  Indeed  where  but  one  of  the  debts  is 
secured,  and  payments  are  made  of  which  neither 'the  cred- 
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itor,  nor  the  debtor  makes  application,  the  court  under  the 
rule  prevailing  in  this  State  will  apply  it  to  the  reduction 
of  the  unsecured  claim.  Bishop  v.  Hart,  114  Iowa,  96 ;  Ill- 
sly  V.  Grayson,  105  Iowa,  687 ;  Whiting  v.  Eichelberger,  16 
Iowa,  422 ;  Fargo  v,  Buell,  21  Iowa,  292 ;  Hanson  v.  Manly, 
72  Iowa,  48;  Hall  v.  Johnson,  6  Tex.  Civ.  App.  110  (24  S. 
W.  861)  ;  Brewer  v.  Knapp,  18  Mass.  332 ;  Harding  v.  Tijft, 
75  N.  Y.  461;  Hare  v.  Stegall,  60  111.  380;  Wilhelm  v. 
Schmidt,  84  HI.  183.  There  are  authorities  for  the  con- 
trary rule,  but  they  have  not  been  followed  in  this  State. 

It  remains  to  be  considered  whether  the  fact  that  the 
payments  were  made  from  money  obtained  by  the  mort- 
gagor's voluntary  sale  of  part  of  the  mortgaged  property 

calls  for  the  application  of  any  different  rule. 

We  have  found  no  precedent  for  this  situation 
in  our  own  decisions.  Of  course,  if  the  creditor  forecloses 
his  mortgage,  the  proceeds  of  the  sale  will  be  applied  upon 
the  debt  thereby  secured,  because  the  very  purpose  of  the 
foreclosure  is  to  convert  the  security  into  money  for  the  pay- 
ment of  that  specific  debt.  But  if  the  mortgagor  volimtarily 
sells  the  property,  and  turns  the  money  thus  realized  over 
to  the  creditor  without  direction  for  its  application,  the  right 
of  the  latter  to  apply  it  to  the  unsecured  debt  is,  in  our  judg- 
ment, a  logical  deduction  from  the  propositions  of  law  to 
which  we  have  already  given  our  adhesion.  The  books  are 
not  wanting  in  authority  bearing  upon  the  point  here  pre- 
sented. It  has  been  held  that  the  mortgagee  of  a  crop  may 
apply  payments,  made  from  the  sale  of  the  crop,  to  the  sat- 
isfaction of  unsecured  advances.  Mercer  v.  Tift,  79  Ga. 
174  (4  S.  E.  114).  See  also,  Ross  v.  Perrault,  13  Grant's 
Ch.  206;  Richardson  v.  Coddington,  49  Mich.  1  (12  N.  W. 
886).  The  sureties  on  a  bond,  given  to  secure  repayment 
of  advances  made,  and  for  the  purchase  of  goods,  cannot 
require  that  money  received  from  the  sale  of  the  goods  shall 
be  first  applied  to  repay  the  advances,  unless  an  agreement 
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therefor  is  shown.  Turner  v.  Yates,  57  U.  S.  14  (14  L. 
Ed.  824). 

Eules  which  bind  the  mortgagee  who  sells  upon  fore- 
closure, or  takes  possession  of  and  sells  and  converts  the  se- 
curity, have  little  application  to  a  case  where  the  payment 
is  made  from  money  obtained  by  a  voluntary  sale  by  the 
mortgagor.  In  the  latter  case  the  lien  of  the  mortgage 
does  not  follow  or  attach  to  the  money,  and  the  mortgagee 
has  no  recourse  upon  any  other  person  to  whom  such  moneys 
may  be  paid.  In  the  hands  of  the  mortgagor  they  have  no 
different  character  than  moneys  derived  from  a  wholly  dif- 
ferent source;  and  when  paid  over  to  the  mortgagee  in  the 
absence  of  agreement  or  direction  as  to  their  application,  the 
latter  has  the  right  to  credit  them  upon  the  unsecured  debt 
without  regard  to  the  source  from  which  they  were  obtained 
by  the  debtor. 

There  is  another  significant  fact  in  the  case.  The  notes 
in  suit  were  given  January  8,  1897,  and  made  to  become 
due  one  and  two  years  after  date,  while  the  debt  represented 
by  the  rent  notes,  taken  up  by  plaintiff  in 
February  and  March,  1897,  was  past  due. 
The  four  payments,  the  application  of  which  is  in  contro- 
versy, were  all  made  in  1897,  and  before  either  of  the  notes  in 
suit  had  matured.  Under  such  circumstances  there  is  a 
strong  presumption  that  payments,  made  without  express 
direction  for  some  other  application,  were  intended  to  apply 
on  the  matured  debt.  If  neither  party  had  designated  the 
debt  to  which  the  payment  should  be  applied,  the  law  would 
make  the  application  in  accordance  with  such  presumption. 
Richardson  v.  Coddington,  49  Mich.  1  (12  N.  W.  886). 
Indeed,  in  the  absence  of  an  express  agreement  or  an  appli- 
cation hj  the  debtor,  the  trend  of  authorities  is  to  the  effect 
that,  as  between  two  debts,  one  due,  and  one  not  due,  the 
creditor  has  no  choice,  and  the  application  must  be  upon 
the  latter.  Bacon  v.  Brown,  4  Ky.  334  (4  Am.  Dec  640)  ; 
Parks  V.  Ingram,  22  K  H.  283  (55  Am,  Dec.  153) ;  Bobe 
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V.  Siickney,  36  Aliu  482 ;  Richardson  v,  Coddington,  supra. 
It  should  be  said  before  leaving  this  branch  of  the  case  that 
the  rules  of  law  to  which  we  have  referred,  while  generally 
recognized  and  approved,  are  not  without  their  exceptions, 
and  that  a  court  of  equity  will  always  feel  at  liberty  to  so 
control  their  application  as  to  prevent  manifest  injustice  to 
either  party.  But  there  is  nothing  in  this  case  calling  for  a 
consideration  of  the  exceptions.  The  finding  of  the  district 
court  in  this  respect  has  our  approval 

Finally,  it  is  claimed  that  plaintiff  is  not  the  real  party 
in  interest,  and  therefore  the  action  must  be  abated.  In  the 
course  of  the  trial  the  fact  was  developed  that  in  November, 
4.  Same:  abate-  1897,  the  plaintiff  assigned  the  mortgage  and 
actions.  notcs  in  suit  to  S.  M.  Cain.     Except  as  the 

same  may  have  been  involved  by  the  general  denial  in  the  de- 
fendants' answer,  no  point  was  made  upon  the  ownership  of 
the  notes  in  the  court  below ;  but  appellants  insist  that  it  was 
in  issue,  and  advantage  may  be  taken  of  it  in  this  court. 
We  cannot  so  hold.  The  note  and  mortgage  were  in  plain- 
tiff's possession.  He  brought  them  into  court  His  petition 
alleges  ownership  in  himself;  and  while  the  answer  denies 
in  general  terms  so  much  of  the  petition  as  is  not  expressly 
admitted,  it  proceeds  to  treat  the  plaintiff  as  the  owner,  ahd 
pleads  and  relies  upon  payments  made  to  him  long  after  the 
date  of  the  assignment.  The  testimony  shows  without  dis- 
pute that  during  all  of  these  years,  while  these  payments 
were  being  made,  the  plaintiff  was  in  possession  and  control 
of  the  notes,  and  defendants  were  recognizing  him  as  the 
owner,  and  we  think  that  the  objection  that  plaintiff  is  not 
shown  to  be  the  real  party  in  interest  cannot  be  upheld. 
Farmers'  Bank  v.  Arthur,  75  Iowa,  129. 

The  decree  of  the  district  court  is  affirmed. 
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International    Habvebteir    Co.,    Appellee^    v.    Joseph 
Waleieb,  Appellant 

Principal    and    agent:    agency:    evidence.    On    an    issue    as    to 

1  whether  defendant  was  the  purchaser  of  the  note  in  question 
or  received  it  from  plaintiff  for  collection,  the  evidence  is  re- 
viewed and  held  to  justify  a  finding  that  the  defendant  received 
the  same  for  collection,  and  to  support  a  verdict  for  plaintiff 
for  the  full  amount  defendant  collected  from  the  maker. 

Instrnctions:    failure  to   request:    prejudice.    Where   the   court 

2  instructed  the  jury  in  an  action  to  recover  the  amount  of  notes 
claimed  to  have  been  collected  by  defendant  as  its  agent,  that 
unless  plaintiff  proved  by  a  preponderance  of  the  evidence 
that  it  sent  the  notes  to  defendant  for  collection  it  must  fail, 
defendants  could  not  complain  of  the  court's  failure  to  refer 
to  his  affirmative  defense  that  he  purchased  the  notes;  espe- 
cially as  he  requested  no  such  instruction. 

New  triaL    Where  the  evidence  discloses  that  defendant  is  en- 

3  titled  to  a  credit  on  the  sum  claimed  by  plaintiff,  failure  of  the 
court  to  instruct  the  jury  to  allow  the  same  is  ground  for  a 
new  trial,  unless  plaintiff  consents  to  a  remittitur. 

Appeal  from  Johnson  District  Court. —  Hon.  R.  P.  How* 

ELL,  Judge. 

Tuesday,  June  9, 1908. 

Action  to  recover  a  sum  collected  by  defendant  upon 
certain  notes,  which  it  is  claimed  were  sent  him  for  collee- 
tion.  Defendant  claimed  that  he  owned  the  notes,  having 
purchased  them  for  one  Thompson.  The  case  was  tried  to 
a  jury,  resulting  in  a  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. —  Reversed  and  remanded. 

Bailey  £  Murphy,  for  appellant 

Baldwin  &  Fairchild,  for  appellee. 
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Deeimes,  J. —  G.  W.  Bums  was  indebted  to  plaintiff 
upon  three  promissory  notes  of  the  face  value  of  $125. 
These  notes  were  payable  to  plaintiff  or  order,  and  in  Jan- 
uary of  the  year  1906  were  in  the  hands  of  one  Stevens  at 
Iowa  City  for  collection.  Stevens  had  seen  Bums,  and  he 
(Bums)  had  promised  to  pay  the  notes  in  full,  part  of  the 
amount  thereof  within  a  ^hort  time,  and  the  remainder  aa 
he  could.  Bums  was  a  tenant  upon  the  farm  of  a  Mrs. 
Thompson,  who  is  a  sister  of  defendant,  and  he  had  adver- 
tised a  sale  of  his  personal  property  for  January  8,  1906. 
He  was  owing  Mrs.  Thompson  for  rent  of  her  farm  and 
some  other  items,  including  the  indebtedness  to  plaintiff, 
amoimting  in  all  to  approximately  $1,000.  Mrs.  Thomp- 
son and  her  husband  lived  in  Des  Moines,  and  defendant 
acted  for  Mrs.  Thompson  in  looking  after  her  farm.  Bums* 
sale  was  postponed  until  January  8th,  and  Mr.  Thompson 
was  present  thereat,  and  clerked  the  same.  In  some  way 
defendant  and  Thompson  learned  that  Stevens  held  plain- 
.  tiff's  notes  for  collection,  and  they  set  about  obtaining  the 
same,  and  here  arises  one  of  the  first  matters  in  dispute. 
Defendant  claims  that  Bums  agreed  with  Thompson  that  he 
(Thompson)  might  buy  up  plaintiff's  claim,  among  others, 
as  cheaply  as  he  could,  upon  Thompson's  promise  to  save 
him  something  in  so  doing.  This  is  denied  by  Bums,  who 
says  that  he  never  made  such  an  agreement.  At  any  rate 
a  jury  was  authorized  to  find  that  defendant  called  Stevens 
up  by  phone  on  the  morning  of  January  8th,  and  asked  him 
if  he  did  not  have  the  Bums  note  for  collection,  that  Stevens 
said' he  had,  and  that  defendant  then  said  that  Bums  was 
settling  with  many  of  his  creditors  for  forty  cents  on  the 
dollar,  and  he  asked  Stevens  if  he  would  settle  for  that. 
Stevens  said  he  had  no  authority  to  do  so,  and  defendant 
asked  him  to  telegraph  plaintiff  and  find  out  if  it  would 
accept  that  amount.  Stevens  promised  to  do  so,  and  immedi- 
ately sent  the  telegram.  The  next  morning  Stevens  called 
defendant  up  and  told  him  he  had  heard  from  plaintiff. 
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He  asked  defendant  how  Burns'  sale  had  turned  out,  and 
defendant  said  "  Not  very  welL"  Stevens  then  said  he  had 
authority  to  accept  $55  for  the  notes.  After  some  badinage 
defendant  said,  "  Indorse  the  notes,  and  send  them  down." 
Stevens  replied  that  he  had  no  authority  to  indorse  them, 
but  that  he  (defendant)  could  mark  them  paid  for  him  (Ste- 
vens). The  notes  were  inclosed  to  defendant  with  the  fol- 
lowing letter :  "  Dear  Sir :  Inclosed  herewith  please  find 
three  Deering  notes  against  G.  W.  Bums.  The  International 
Harvester  Company  instructed  me  to  accept  $55  in  full  set- 
tlement of  these  notes.  You  can  mark  these  notes  paid  for 
me  and  send  me  $55.  EespectfuUy,  Fred  L.  Stevens."  In 
telephoning  Stevens  said  that  he  would  accept  $55  if  that 
was  the  best  offer  that  defendant  could  get  On  the  10th 
or  11th  of  January  defendant  sent  Stevens  a  draft  for  $55, 
which  amount  he  (defendant)  claims  to  have  received  from 
Thompson,  but  this  latter  statement  is  not  borne  out  by  the 
testimony.  What  became  of  this  draft  is  not  shown.  Bums 
knew  nothing  of  these  transactions  between  plaintiff,  Stevens, 
and  defendant ;  but,  when  he  came  to  settle  with  defendant 
and  Thompson,  he  was  charged  with  the  sum  of  $120,  which 
settlement  was  made  on  the  morning  of  January  9th  after  the 
sale,  and  this  amount^  with  other  debts,  was  taken  from  the 
proceeds  of  the  sale.  The  notes  were  never  indorsed  by 
plaintiff,  but  were  sent  to  defendant  with  the  instructions 
heretofore  sent  out. 

I.     Plaintiff  claims  that  the  notes  were  sent  to  defend- 
ant for  collection,  while  defendant  insists  that  he  purchased 
them  from  plaintiff  for  Thompson  and  is  entitled  to  the  en- 
1.  Principal         *^^®  ^^^  coUccted  thercou.     The  trial  court 
tg^y^^^'        instracted  that  the  burden  was  upon  plaintiff 
evidence.  ^^  establish  the  fact  that  the  notes  were  sent 

to  defendant  for  collection,  and  that  if  it  failed  to  establish 
that  fact,  it  could  not  recover.  The  first  principal  point 
made  for  defendant  is  that  the  verdict  is  without  support 
in  the  testimony.     From  the  statement  of  the  issues  and  the 
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testimony  to  which  we  have  referred,  it  will  be  observed  that 
defendant  purchased  the  notes  from  plaintiff,  that  he  re- 
ceived them  from  plaintiff  for  the  purpose  of  collecting  them, 
or  that  he  undertook,  without  Bums^  consent  or  authority,  to 
get  the  notes  at  a  discount  from  the  plaintiff,  either  by  pre- 
tending to  purchase  them  from  plaintiff,  or  to  settle  with 
plaintiff  for  them  and  use  them  against  Bums  when  the 
proceeds  of  the  sale  were  in  his  hands.  He  did  not  disclose 
to  any  one  that  he  was  acting  or  pretending  to  act  for 
Thompson,  and  he  had  no  authority  to  act  for  Bums.  He 
is  in  no  position  to  say  that  he  was  a  mere  interloper,  and 
certainly  he  was  not  a  purchaser  of  the  notes,  for  both  plain* 
tiff  and  Stevens  refused  to  sell  them,  and  would  not  and  did 
not  indorse  them.  If  he  were  a  mere  interloper,  he  could 
not  collect  the  notes  or  any  part  thereof  from  Bums,  and, 
as  he  was  not  an  indorsee,  he  must  have  been  acting  either 
for  plaintiff  or  for  Bums.  Having  collected  the  $120  from 
Bums  upon  the  notes,  he  must  have  done  so  upon  the  theory 
that  he  was  acting  for  the  holder  thereof.  In  other  words, 
if  the  jury  foimd  the  facts  to  be  as  above  set  forth,  it  was 
justified  in  concluding  that  defendant  was  estopped  from 
denying  that  he  was  acting  for  plaintiff,  and,  if  that  be  true, 
the  verdict  is  not  without  support. 

IL  Many  rulings  on  the  admission  and  rejection  of 
testimony  are  complained  of.  Generally  speaking,  these 
rulings  were  correct.  If  any  be  questionable  they  were  en- 
tirely without  prejudice.  The  points  involved  call  for  no 
extended  consideration,  as  they  are  simple,  and  it  would  not 
be  of  benefit  to  any  one  to  set  them  out  in  extenso. 

III.  The  trial  court  in  its  instructions  really  submit- 
ted but  one  question.  It  said,  in  effect,  that  unless  plain- 
tiff proved  by  a  preponderance  of  the  evidence  that  it 
**  hlStti^^to*'*'  ^^*  *^®  notes  to  defendant  for  collection,  it 
p52?5ice.  mMs>t  fail.  The  affirmative  defense  of  purchase 
by  defendant  was  stated  by  the  court  in  referring  to 
the  issue,  but  was  not*  further  mentioned.  Defendant  asked 
Vol  138  lA.— 41 
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no  instructions^  but  complains  of  those  given,  and  of  the 
failure  of  the  court  to  refer  to  the  affirmative  defense.  As 
defendant  asked  no  instructions,  we  do  not  think  he 
is  in  a  position  to  complain.  Moreover,  no  possible  prej- 
udice resulted  to  defendant  in  any  event  The  burden 
was  cast  upon  plaintiff  to  show  that  it  sent  the  notes  to  de- 
fendant for  collection,  and  if  it  failed  in  that,  defendant, 
under  the  instructions,  was  entitled  to  the  verdict,  even 
though  he  failed  to  establish  his  affirmative  defense  of  pur- 
chase for  Thompson.  In  other  words,  unless  the  jury  found 
that  defendant  received  the  notes  for  collection,  there  could 
be  no  recovery,  no  matter  whether  defendant  purchased  the 
notes  or  not.  Surely  all  presumptions  of  prejudice  are  n^ 
atived. 

IV.  Lastly,  it  is  insisted  that  defendant  should  have 
had  credit  for  the  $55  draft  sent  to  plaintiff  in  settlement 
for  the  note.  Neither  plaintiff  nor  Stevens  denied  the  re- 
ceipt of  this  draft  Nor  do  they  show  what 
became  of  it  It  was  sent  to  plaintiff  or  his 
agent,  Stevens,  in  settlement  Plaintiff  asked  judgment  for 
the  sum  of  $120,  the  amount  received  by  defendant,  less  $5 
commission  for  collecting  the  same,  and  the  jury  awarded 
plaintiff  the  sum  of  $115,  with  interest  from  January  9th 
at  6  per  cent.  Defendant  pleaded  the  payment  to  Stevens 
of  the  $55.  As  plaintiff  did  not  deny  the  receipt  of  the 
draft  or  the  money  thereon,  and  did  not  return  or  offer  to 
return  either  money  or  draft,  we  think  the  trial  court  was 
in  error  in  not  telling  the  jury  to  credit  this  amount  upon 
the  $115  yet  claimed  to  be  due,  and  that  when  its  attention 
was  called  to  the  error  in  the  motion  for  a  new  trial,  a  re- 
mittitur of  the  $55  should  have  been  ordered,  unless  plain- 
tiff returned  the  draft  to  defendant,  or  a  new  trial  would  be 
awarded.  This  is  the  order  that  should  have  been  made 
by  the  trial  court,  and  the  cause  will  be  remanded  for  that 
purpose.  As  the  reversal  is  upon  one  point  alone,  the  costs 
in  this  court  will  be  equally  awarded;  that  is  to  say,  eadi 
party  will  j^ay  onte-half  tHertof  .    Reversed  and  remaruUd. 
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Chester  Slaughter  et  ax*  v.  Etta  MoManigal  et  al,,        }g    ^| 
Mabt  E.  Blanfobi>  bt  ajl.,  Appellants.  ' 

Conveyances:    undue    influence.    Mere    suspicion,    arising    from 

1  opportunity  and  personal  interest,  that  a  son  suggested  or 
procured  the  making  of  a  conveyance  from  his  father  to  him- 
self, is  not  sufficient  to  warrant  a  conclusion  of  undue  influ- 
ence. 

Same:    mental  incapacity.    Mere  impairment  of  physical  powers 

2  by  age  and  the  incident  loss  of  mental  vigor  is  not  sufficient 
to  incapacitate  one  from  making  a  disposition  of  his  property 
among  his  children. 

Family   settlement:    consideration:    statue   of    frauds.    A    joint 

3  agreement  in  the  nature  of  a  family  settlement,  to  be  sup- 
ported by  a  consideration,  must  Ifiive  been  mutually  assented 
to  by  all  of  the  parties  thereto;  and  the  agreement  to  pay 
money  one  to  the  other  for  the  purpose  of  equalizing  their 
interests,  after  the  expiration  of  one  year,  cannot  be  shown 
by  parol. 

Family  settlement:    sufficiency  of  proof.    A  joint  family  settle- 

4  ment  involving  the  payment  of  money  from  one  member  of 
the  family  to  another  must  be  clearly  proven  by  direct  and 
positive  testimony.  Evidence  held  insufficient  to  show  a  set- 
tlement. 

Waiver  of  jury  trial    A  party  who  has  voluntarily  set  up  his  claim 

5  in  a  partition  action  before  filing  it  against  the  estate,  cannot 
complain  because  the  court  consolidates  the  proceedings  and 
tries  them  without  the  intervention  of  a  jury. 

Appeal  from   Jasper  District   Court. —  Hoisr.   Byeon   W. 
Pkeston,  Judge. 

Tuesday,  June  9,  1908, 

Action  for  partition  of  two  hundred  and  forty  acres  of 
land  in  Jasper  county  among  the  heirs  of  Solomon  M. 
Slaughter.  Partition  was  resisted  hy  the  heirs  of  Joseph  and 
Belinda  Slaughter,  from  whom  Solomon  acquired  title,  on 


Digitized  by 


Google 


644  Slaughteb  v.  McManigal.         [138  Iowa 

the  ground  that  the  conveyance  to  him  was  void  for  want  of 
mental  capacity  and  undue  influence.  By  cross-bill  and  peti- 
tion of  intervention  similar  issues  were  raised  with  reference 
to  a  deed  from  Joseph  and  Belinda  Slau^ter  to  Z.  T. 
Slaughter,  otherwise  known  as  Taylor  Slaughter,  a  brother 
of  Solomon.  Two  claims  against  the  estates  of  Solomon  and 
Taylor  Slaughter,  respectively,  in  favor  of  Mary  Blanford 
and  W.  S.  Slaughter,  otherwise  known  as  Scott  Slaughter, 
were  consolidated  with  the  equitable  action  for  partition,  and 
there  was  a  decree  sustaining  the  validity  of  the  deed  and 
disallowing  the  claims  against  the  estates.  From  this  de- 
cree, Mary  Blanford  and  Scott  Slaughter  appeal. —  Af- 
firmed. 

Cragan  Bros.,  F.  H.  Clements,  and  0.  P.  Meyers,  for  ap- 
pellants. 

McElroy  &  Cox,  E.  J.  Salmon,  and  Henry  Silwold,  for 
appellees. 

McClain,  J. —  In  1893  Joseph  Slaughter  and  Belinda 
Slaughter,  husband  and  wife,  executed  two  deeds,  each  for 
two  hundred  and  forty  acres  of  land  in  Jasper  county,  to 
their  sons  Solomon  and  Taylor,  respectively,  in  each  of  which 
life  estates  were  reserved  to  the  grantors,  and  a  charge  was 
made  for  the  payment  of  $3,000  after  the  termination  of  said 
life  estates,  in  the  one  case  to  the  children  of  Scott  Slau^- 
ter,  and  in  the  other  case  to  Mary  Blanford.  These  four 
were  the  children  of  Joseph  and  Belinda  Slaughter.  There 
was  another  child  who  had  been  otherwise  provided  for,  and 
whose  heirs,  made  parties  to  this  proceeding,  are  not  con- 
cerned in  the  result,  except  that  if  these  deeds  are  set  aside 
they  will  be  entitled  to  share  in  the  partition  of  the  land. 
The  title  of  all  the  land  thus  conveyed  was  in  Belinda 
Slaughter.  This  action  as  originally  instituted  after  the 
death  of  Joseph  and  Belinda  Slaughter  was  for  the  partition 
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of  the  land  conveyed  to  Solomon  Slaughter  among  his  heirs, 
subject  to  the  payment  of  $3,000  to  the  children  of  Scott 
Slaughter  as  provided  in  the  conveyance.  The  heirs  of 
Joseph  and  Belinda  Slaughter,  being  made  parties  defendant, 
resisted  the  partition  asked,  on  the  ground  that  the  con- 
veyance to  Solomon  Slaughter  was  invalid,  as  made  without 
mental  capacity  and  under  undue  influence.  By  cross-pe- 
tition and  petition  of  intervention  similar  issues  were  raised 
with  reference  to  other  land  conveyed  at  the  same  time  by 
Joseph  and  Belinda  Slaughter  to  Taylor  Slaughter,  subject  to 
a  life  estate  to  the  grantors,  and  with  the  charge  of  the  pay- 
ment on  the  termination  of  the  life  estate  of  $3,000  to  Mary 
Blanford.  In  the  original  cross-bill  and  petition  of  inter- 
vention Mary  Blanford  and  Scott  Slaughter  asked  by  way 
of  alternative  relief  that  they  be  decreed  to  have  an  equitable 
mortgage  on  the  two  tracts  of  land  respectively  for  the  pay- 
ment of  $3,000  to  each  of  them,  in  addition  to  any  amounts 
named  in  said  alleged  deeds.  Subsequently  each  of  said  ap- 
pellants filed  claims  against  the  estates  of  Taylor  Slaughter 
and  Solomon  Slaughter  for  the  payment  of  $3,000  to  each 
under  an  alleged  family  settlement,  in  which  it  had  been 
agreed  by  Solomon  Slaughter  and  Taylor  Slaughter  that  each 
of  the  appellants  should  receive  that  amount  on  the  termina- 
tion of  the  life  estates  reserved  to  Joseph  and  Belinda 
Slaughter  under  said  deeds,  or  at  the  expiration  of  a  year 
thereafter.  The  administrators  of  the  estates  thereupon  in- 
tervened in  the  partition  proceeding,  and  asked  that  all  the 
rights  of  the  parties  be  determined  in  the  proceeding  and  on 
motion  of  said  administrators  the  claims  of  Mary  Blanford 
and  Scott  Slaughter  against  said  estates  were  consolidated 
with  the  partition  proceedings.  The  administration  on  the 
estate  of  Solomon  Slaughter  in  Jasper  county  was  ancillary, 
his  estate  having  already  been  fully  settled  in  a  probate  pro- 
ceeding in  Nebraska,  of  which  State  he  was  a  resident  at 
the  time  of  his  death.  There  are  two  branches  of  the  case, 
therefore,  the  one  involving  the  validity  of  the  deeds  of  Solo- 
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mon  and  Taylor  Slaughter,  the  other  involving  the  validity  of 
the  claims  of  Mary  Blanford  and  Scott  Slaughtw  against 
the  estates  of  Solomon  and  Taylor  Slaughter  for  the  pay- 
ment of  $3,000  to  each,  outside  of  the  provisions  in  the  deeds 
in  behalf  of  Mary  Blanford  and  the  childrrai  of  Soott 
Slaughter. 

I.  Although  undue  influence  is  alleged  as  a  ground  of 
attack  on  the  deeds,  there  is  scarcely  a  scintilla  of  evidence 
that  any  influence  was  exerted  on  the  grantors  with  reference 
1.  CoNVBYANcis:  to  thclr  execution.  Solomon  Slaughter^  the 
mucac9.  grantee  in  the  first,  was  a  nonresident,  and 
had  no  knowledge  that  the  deed  was  being  made  until  after 
it  was  executed  and  recorded.  Taylor  Slaughter,  the 
grantee  in  the  other  deed,  was  perhaps  at  the  time  of  the  mak- 
ing of  the  deeds  the  tenant  of  a  portion  of  the  home  farm, 
although  it  does  not  appear  that  he  resided  thereon.  There 
was  some  showing  that  Taylor  was  frequently  consulted  by 
his  father  about  his  business  affairs,  and  that  in  selling  the 
produce  from  his  father's  farm  he  sometimes  took  checks  in 
his  own  name  so  that  he  might  receive  the  money  without 
waiting  until  his  father  should  indorse  such  checks  or  pre- 
sent them  at  the  bank  in  person.  But  there  is  no  evidence 
that  Taylor  Slaughter  drew  the  deeds  or  had  any  knowledge 
of  their  execution  until  after  they  were  recorded,  nor  that 
he  had  anything  to  do  by  way  of  advice  or  otherwise  with  the 
conception  or  execution  of  the  plan  in  accordance  with  which 
his  parents  attempted  to  dispose  of  their  property.  The 
mere  suspicion  that,  because  he  had  the  opportunity  to  advise 
his  parents,  and  the  disposition  was  to  some  extent  in  his 
favor,  he  suggested  or  procured  the  making  of  the  deeds,  is 
not  enough  to  warrant  a  conclusion  of  imdue  influence. 
Johnson  v.  Johnson,  134  Iowa,  33;  Altig  v.  AUig,  137  Iowa, 
420;  Mallow  v.  Walker,  115  Iowa,  238. 

The  evidence  as  to  mental  capacity  shows  that  when  the 
deeds  were  executed  in  1893  Joseph  and  Belinda  Slaughter 
were  both  over  seventy-five  years  of  age  and  of  infirm  health. 
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Both  were  crippled  with  rheumatism,  and  he  was  troubled 
s.  Saiib:  mental  ^^^  ^^  affectiou  of  the  kidneys,  and  had  given 
incapacity.  ^p  ^j^^  management  of  his  large  farm,  re- 
taining only  a  small  tract  of  land  on  which  the  two  still 
continued  to  keep  a  little  stock.  There  is  evidence  that 
each  had  before  death  become  somewhat  childish,  peevish, 
and  eccentric;  but  each  lived  more  than  ten  years  after  the 
execution  of  the  deeds,  and  the  witnesses  who  testify  to 
declining  powers  refer  more  particularly  to  the  last  few  years 
of  the  lives  of  these  old  people,  and  there  is  practically  no 
evidence  that  when  the  deeds  were  made- they  had  lost  their 
mental  capacity.  We  have  so  often  considered  cases  in  which 
similar  evidence  has  been  involved  that  it  is  unnecessary 
now  to  say  more  than  that  mere  impairment  of  physical 
powers  by  age  and  the  incident  loss  of  mental  vigor  are 
not  enough  to  show  incapacity  to  direct  the  business  of  de- 
termining the  disposition  of  property  among  one's  children. 
The  facts  are  not  unlike  those  involved  in  the  cases  of  Altig 
V.  Altig,  137  Iowa,  420;  and  In  re  Slufflebeam's  Will,  185 
-  Iowa,  338,  in  which  such  impairment  of  mental  vigor  was 
held  not  to  be  sufficient  to  show  want  of  mental  capacity  as 
to  the  disposition  of  property.  The. trial  court  properly 
held  that  there  was  not  such  showing  as  to  justify,  much 
less  require,  the  setting  aside  of  the  deeds. 

11.  The  testimony  as  to  a  so-called  family  settlement 
by  which  Solomon  Slaughter  agreed  to  pay  $3,000  to  his 
brother  Scott  Slaughter  in  addition  to  the  sum  of  $3,000 
.  _  .    which  by  the  terms  of  the  deed  was  to  be 

8.    FAMILY  SITTLB-  •' 

JSuli^rtStote  P^^^  ^7  ^^  ^  ^^^  children  of  Scott 
of  frauds.  Slaughter  on  the  termination  of  the  life 
estate  reserved  in  the  deed  to  the  grantors,  and  Taylor 
Slaughter  was  to  pay  to  Mary  Blanford  the  sum  of  $3,000 
in  addition  to  the  sum  which  under  the  terms  of  the  deed  to 
him  was  to  be  paid  to  her  on  the  like  event,  is  extremely 
uncertain  and  indefinite.  It  consists  almost  entirely  of  the 
testimony  of  Mrs.  Blanford  and  her  husband  and  son  and 
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Scott  Slaughter  with  reference  to  declarations  made  to  them 
or  in  their  presence  by  Solomon  Slaughter  and  Taylor 
Slaughter.  Without  discussing  the  competenqr  of  this  evi- 
dence^  it  is  enough  to  say  that  it  all  seems  to  refer  to  some 
prior  arrangement,  when  or  where  made  is  not  disclosed,  the 
terms  of  which  are  wholly  indefinite.  If,  as  the  testimony 
of  some  of  the  witnesses  would  seem  to  indicate,  these  sums 
were  to  be  payable  at  the  expiration  of  one  year  after  the 
death  of  Joseph  and  Belinda  Slaughter,  both  of  whom  were 
then  living,  the  agreement  was  not  provable  by  parol  evi- 
dence, because  not  to  be  performed  within  one  year.  Such 
contracts  on  the  part  of  Solomon  and  Taylor  separately 
agreeing  to  pay  these  sums  were  without  consideration,  un- 
less Mary  Blanford  and  Scott  Slaughter  agreed  in  return  to 
postpone  or  abandon  or  relinquish  some  proceedings  or  rights 
which  th^  had  or  claimed  to  attack  the  deeds.  No  such 
agreement  on  their  part  is  indicated  by  any  of  the  witnesses. 
If  there  was  a  joint  agreement  in  the  nature  of  a  family 
settlement,  then  to  be  supported  by  a  consideration  it  must 
have  been  assented  to  by  each  of  the  parties  thereto  in  reli- 
ance on  some  assent  by  the  others.  But  no  such  common 
agreement  is  shown.  We  are  unable  to  find  anything  in  the 
record  which  goes  further  than  to  indicate  an  intuition  on 
the  part  of  Solomon  and  Taylor,  both  of  whom  were  dead 
before  these  claims  were  made,  to  contribute  $3,000  each, 
respectively,  to  Mary  Blanford  and  Scott  Slaughter,  by  way 
of  equalization  of  the  benefits  received  from  their  connnon 
parents;  but  mere  declarations  of  intention,  no  matter  how 
clearly  proven,  would  not  give  rise  to  binding  obligations. 
The  appellants  themselves  have  not  been  consistent  in  their 
claims.  They  first  asserted  in  the  partition  proceeding  an 
equitable  mortgage  or  lien  upon  the  land.  In  their  claims 
against  the  estates  afterwards  filed  they  relied  upon  oral 
contracts  made  immediately  after  the  execution  of  the  deeds 
as  a  result  of  dissatisfaction  in  regard  to  the  disposition  of 
their  parents'  property  that,  if  proceedings  to  set  aside  such 
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deeds  should  be  abandoned,  Solomon  and  Taylor  would  re- 
spectively pay  them  $3,000  to  avoid  trouble  and  litigation. 
But  imtil  the  death  of  their  parents  they  were  not  com- 
petent to  institute  such  proceedings,  having  no  rights  save 
as  prospective  heirs.  .  If  appellants  agreed  in  consideration 
of  $3,000  to  be  paid  to  each  that  they  would  not  contest  the 
deeds,  their  agreements  have  not  been  carried  out  on  their 
part>  for  the  contest  has  been  made  as  though  no  such  agree- 
ment had  been  entered  into. 

No  court  of  equity  or  law  would  feel  justified  on  this 
kind  of  evidence  in  establishing  agreements  against  the  es- 
tates of  deceased  persons.  See  Holmes  v.  Conndble,  111 
^  «  Iowa,  298.     "Even  if  such  a  contract  may 

4.    rAlf  ILT  8BTTI.I-  '  "^ 

denJy  of*'       ^®  cnforccd,  it  can  only  be  when  it  is  clearly 
proof.  proved  by  direct  and  positive  testimony,  and 

when  its  terms  are  definite  and  certain."  Wallace  v. 
Rappleye,  103  111.  223.  In  view  of  the  fact  that  not  only 
Joseph  and  Belinda  Slaughter,  who  are  claimed  to  have 
been  parties  to  the  family  settlement,  but  also  Solomon  and 
Taylor,  who  are  sought  to  be  charged  thereunder,  are  dead, 
and  that  the  testimony  for  appellants  relates  exclusively  to 
declarations  made  by  them,  we  are  justified  in  scanning  care- 
fully the  testimony  with  reference  to  such  declarations,  and 
we  find  it  to  be  wholly  insufficient  to  sustain  the  agreements 
against  the  estates. 

III.     It  is  contended  for  appellants  that  error  was  com- 
mitted by  the  trial  court  in  consolidating  the  claims  against 
the  estates  of  Solomon  and  Taylor  Slaughter  with  the  equi- 
6.  waiveb  of  jury  **^^®  action  for  partition  and  in  refusing  a 
"'^  jury  trial  as  to  such  claims.     But  the  ap- 

pellants themselves  had  set  up  their  claims  in  the  partition 
proceedings  before  filing  them  against  the  respective  estates. 
Having  thus  voluntarily  come  into  a  court  of  equity  with 
their  claims,  they  cannot  complain  that  they  were  deprived 
of  trial  by  jury.  The  court  of  equity  was  competent,  at 
least  in  the  absence  of  any  objection,  to  determine  the  rights 
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of  appdlants.  All  the  parties  necessary  for  the  determina- 
tion of  their  rights  were  before  the  court,  and  no  reason 
appears  why  the  equity  court  could  not  proceed  as  it  did  to 
finally  dispose  of  the  entire  litigation.  Under  such  circum- 
stances there  was  no  error  in  making  the  consolidation  and 
trying  the  issues  without  a  jury.  Twogood  v.  AUee,  125 
Iowa,  59 ;  Clinton  v.  Shugarl,  126  Iowa,  179.  Even  if  a  jury 
trial  had  been  granted  to  the  appellants  on  their  claims, 
there  was  no  evidence  such  as  would  have  supported  a  ver- 
dict in  their  favor,  and  no  prejudice  has  resulted  to  them 
from  refusing  such  jury  triaL 

The  decree  of  the  trial  court  was  ri^t  under  the  record, 
and  it  is  affirmed. 


John  p.  Psek  and  Wm.  Kutowlbs  v.  City  of  Wateeixk>, 

Appellant 
Jamiss  H.  Pbek  v.  City  of  Watbkloo,  Appellant. 

Municipal  corporations:    severance  of  TERRnxHtv:    evtoence.    Evi- 

1  dence  that  the  tax  assessed  against  agricultural  lands  within 
corporate  limits  was  higher  than  it  would  have  been  if  not 
included  within  such  limits  is  not  admissible,  in  a  proceeding 
to  sever  the  territory,  to  show  a  depreciated  market  value 
because  of  its  inclusion  within  the  city. 

Same:    rules  of  evidence.    Proceedings  for  the  severance  of  terri- 

2  tory  from  a  city  are  governed  by  the  ordinary  rules  of  evi- 
dence applicable  to  civil  actions,  and  a  reversal  may  follow 
the  reception  of  wholly  immaterial  evidence  which  has  affected 
the  result. 

Same:    evidence.    In    proceedings    for    the    severance    of    terrj- 

3  tory  the  motive  which  led  to  the  annexation  in  the  first  in- 
stance cannot  be  inquired  into. 

Appeals  from  BlackhawJc   District   Court. —  How.    A.    S, 
Blaib,  Judge. 
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Tuesday,  June  9,  1908. 

These  two  actions  were  proceedings  instituted  and  tried 
under  the  provisions  of  Code,  sections  622-62T,  to  have  cer- 
tain territory,  consisting  of  lands  used  solely  for  agricultural 
purposes,  severed  from  the  corporate  limits  of  defendant 
city.  In  the  first  there  was  a  trial  to  the  court  without  a 
jury,  and  judgment  was  entered  for  the  plaintiffs.  In  the 
second  case  there  was  a  trial  to  a  jury  and  a  verdict  in  favor 
of  the  plaintiffs,  and  judgment  was  rendered  thereon.  In 
each  case  the  defendant  appeals. —  Reversed. 

B.  F.  Swisher  and  /.  E.  Williams,  for  appellant. 

Hears  &  Lovejoy,  for  appellees. 

McClain,  J. —  As  to  the  principal  error  relied  upon 
for  reversal  the  record  in  the  two  cases  is  substantially  the 
same,  and  they  may  be  considered  together. 

I.  Testimony  was  admitted,  over  defendant's  objection, 
that,  although  the  land  was  not  subject  to  city  taxation,  the 
taxes  thereon  for  State,  county,  and  other  purposes  not 
1.  MuHxciPAL  municipal  were  higher  than  they  would  have 
M^eracc  of  *  been  had  the  land  not  been  included  within 
cWdcnce;*  the  city  limits.     In  other  words,  the  claim 

supported  by  the  evidence  received  was  that,  although  the 
lands  were  not  assessed  for  any  different  purposes  than  those 
for  which  they  would  be  assessable,  if  not  included  within 
the  city  limits,  yet,  by  reason  of  the  action  of  the  city  as- 
sessor in  affixing  a  higher  valuation  than  would  have  been 
a£Sxed  by  the  tovmship  assessor  if  the  lands  had  not  been 
within  the  city  limits,  it  was  a  detriment  to  plaintiffs  to 
have  their  lands  thus  included  vrithin  the  boundaries  of  the 
city.  We  have  already  held  that  as  the  city  assessor  is  gov- 
erned by  the  same  rules  in  affixing  valuation  to  lands  in- 
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eluded  within  city  limits  as  those  which  govern  the  town- 
ship assessor  in  valuing  lands  not  within  such  limits,  and  as 
the  land  owner  has  a  remedy  for  excessive  valuation  of  his 
property  hy  appeal  to  the  board  of  equalization,  it  cannot 
be  presumed  that  he  suffered  any  detriment  by  having  his 
land  valued  by  the  city  assessor  rather  than  by  the  town- 
ship assessor.  Christ  v.  Webster  City,  105  Iowa,  119; 
Hanson  v.  City  of  Cresco,  132  Iowa,  633;  In  re  Town  of  Le 
Roy,  135  Iowa,  562;  Wilson  v.  Waterloo,  138  Iowa,  628. 
There  was  error,  therefore,  in  receiving  and  considering  in 
the  first  case,  and  in  submitting  to  the  jury  in  the  second 
case,  evidence  that  the  valuation  of  the  lands  for  taxation  by 
the  city  assessor  was  greater  than  it  would  have  been  if  they 
had  been  severed  and  valued  by  the  assessor  of  the  township. 
Appellees  insist  that  this  evidence  was  admissible  for  the 
purpose  of  showing  that  the  market  value  of  plaintiffs'  lands 
was  depreciated  by  reason  of  being  included  within  the  limits 
of  the  city.  But  this  seems  to  be  an  afterthought  on  the 
part. of  the  counsel  for  appellees.  In  neither  case  was  the 
evidence  offered  as  having  any  bearing  on  the  question  of 
market  value,  and  we  cannot  see  that  the  evidence  would 
have  any  legitimate  bearing  on  that  question.  The  decrease 
in  value,  if  any,  could  not  be  due  to  the  fact  that  the  lands 
were  to  be  valued  by  the  city  assessor  rather  than  by  the 
township  assessor  if  the  basis  for  the  valuation  must  neces- 
sarily be  the  same.  Therefore  the  evidence  with  reference 
to  increased  taxes  due  to  an  increased  valuation  on  account 
of  the  land  being  within  the  city  limits  was  improperly  re- 
ceived. 

11.  Counsel  for  appellees  contend  that  proceedings  for 
the  severance  of  territory  are  not  to  be  governed  by  the  tech- 
nical rules  applicable  in  other  actions,  and  that  an  error 
8.  Saiib:  niiet  ^^  ^®  admissiou  of  evidence  ought  not  to  re- 
of  evidence.  g^j^  jjj  ^  reversal,  if,  on  the  whole  case,  the 
conclusion  reached  is  sustainable  on  any  ground  found  in 
the  record ;  but  the  statute  provides  for  a  hearing  before  the 
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district  court,  with  a  jury  if  demanded  by  either  party,  and 
there  is  nothing  to  indicate  that  the  ordinary  rules  applicable 
to  civil  actions  in  the  admission  of  evidence  shall  not  apply, 
save  that  the  evidence  may  be  submitted  by  affidavits  in 
support  of  or  against  the  petition.  We  see  no  reason  for 
holding  that  the  parties  are  not  to  be  limited  in  their  sub- 
mission of  evidence  to  facts  which  are  material,  nor  for  re- 
fusing to  reverse  the  judgment  of  the  lower  court  if  imma- 
terial matters  have  been  taken  into  consideration,  which  may 
be  presumed  to  have  affected  the  result. 

III.  In  the  second  case  plaintiffs  were  allowed,  over 
defendant's  objection,  to  introduce  evidence  tending  to  show 
that  the  motive  for  the  original  annexation  of  this  territory 
8  samb-  *^  ^^  ^^*y  ^^^  ^  increase  the  total  valuation 

evidence.  ^^f  ^q  property  within  the  city  limits,  so  that 

the  proposed  indebtedness  of  the  city  would  not  exceed  the 
constitutional  limitation  of  indebtedness.  This  evidence,  we 
think,  was  clearly  not  admissible.  In  determining  whether 
territory  which  is  within  the  limits  of  a  city  should  be  severed 
the  motives  which  led  to  its  original  annexation  cannot  be  in- 
quired into.  The  question  to  be  determined  is  simply 
whether  under  existing  conditions  such  territory  should  be 
severed.     Hanson  v.  City  of  Cresco,  132  Iowa,  533. 

For  the  reasons  indicated,  the  judgment  of  the  lower 
court  in  each  of  the  cases  is  reversed. 


State  of  Iowa  v.  Chables  Rockee,  Appellant. 

Murder:     Corpus    delicti:     death     by    strangxjlatign  :     evidence. 

1  On  a  prosecution  for  murder  the  evidence  is  reviewed  and  held 
sufficient  to  establish  the  corpus  delicti  independent  of  defend- 
ant's confession;  that  the  death  was  not  suicidal  but  felonious; 
and  that  defendant  accomplished  the  crime  by  strangulation, 
aided  therein  by  the  administration  of  chloroform. 

Juries:    challenge  fok  cause  by  state:    prejudice.    Conscientious 

2  scruples  against  infliction  of  the  death  penalty  is  not  a  ground 
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of  challenge  for  cause  by  the  State,  but  where  jurors  were 
excused  for  that  reason  and  prior  to  completion  of  the  jury 
the  court  discovered  its  error,  ordered  the  names  returned 
to  the  box  and  that  another  jury  be  called,  no  prejudice  arose 
of  which  defendant  could  complain  from  the  action  of  the 
court  in  reconsidering  its  ruling. 

Argument:    prejudicial    statements    of   counsel.    Although    ref- 

3  erence  by  counsel  to  a  statement  of  defendant  relating  to  his 
conduct  toward  deceased,  which  is  claimed  by  a  defendant  ac- 
cused of  murder  to  have  been  made  in  his  sleep,  is  not  admis- 
sible; still,  when  there  is  nothing  in  the  record  aside  from  the 
nature  of  the  statement  to  apprise  the  court  whether  defend- 
ant claimed  to  have  been  asleep  when  making  the  statement, 
it  was  not  error  to  allow  the  statement  of  counsel  to  stand. 

Murder:    evidence  of  details  of  crime.    Where  the  evidence  tended 

4  to  show  the  administration  of  chloroform  in  connection  with 
the  killing  of  deceased,  it  was  competent  to  show  the  pur- 
chase of  chloroform  by  defendant  just  prior  thereto,  under 
an  indictment  charging  death  from  strangulation  at  the  hands 
of  defendant;  since  the  evidence  simply  tended  to  explain  the 
details  of  the  crime  and  not  to  prove  that  it  was  committed 
otherwise  than  as  alleged. 

Same.    Proof  that  defendant  was  lighter  in  weight  than  deceased 

5  does  not  negative  the  fact  that  he  could  not  have  hung  the 
body  up;  especially  as  there  was  nothing  in  the  record  to  show 
the  length  of  the  rope  from  the  neck  to  the  fastening  above, 
or  that  the  body  swung  clear. 

Rebuttal   evidence:    theory    of  crime:    evidence   in    support   of. 

6  Evidence  of  the  condition  and  appearance  of  one  d3ring  from 
strangulation  is  competent,  in  rebuttal  of  the  inference  to  be 
drawn  from  the  suspended  position  of  the  body  when  found, 
that  death  had  resulted  from  hanging;  and  where  the  State's 
evidence  tended  to  show  that  deceased  was  first  disabled  by 
chloroform  and  then  strangled  by  defendant,  evidence  of  the 
effect  of  chloroform  was  admissible  to  sustain  that  theory. 

Appeal  from  Osceola  District  Court. —  Hon.  F.  R  Gatnob, 

Judge. 

Tuesday,  June  9,  1908. 

Thb  defendant  was  convicted  of  murder  in  the  first  de- 
gree, and  appeals. —  Affirmed. 
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E.  C.  Roach  and  JB.  3f .  Hunter,  for  appellant 

H.  W.  By  era.  Attorney  General,  and  Chas.  W.  Lyon,  As- 
sistant Attorney  General,  for  the  State. 

Labd,  C.  J. —  Another  jury  has  convicted  the  accused 
of  having  caused  the  death  of  August  Schroeder  by  strangula- 
tion, and  the  case  is  here  for  review  a  second  time.  See 
State  V.  Rocker,  130  Iowa,  239. 

The  main  conteiition  is  that  the  evidence  is  insufficient 

to  sustain  the  verdict.     The  defendant  was  deceased's  hired 

man,  assisting  on  his  farm,  and  in  the  afternoon  of  June  29, 

1900,  went  with  him  to  an  Old  Settlers'  pic- 

pus  delicti:       uic  at  Doou,  about  four  miles  distant.     They 

death  by 

•t^^iation:  started  for  home  at  about  midnight,  and  upon 
arrival  defendant  went  directly  to  his  room  up- 
stairs, while  the  wife  of  deceased  helped  her  husband  put 
out  the  horse,  after  which  they  entered  the  kitchen  and  ate 
a  luncL  He  drank  coffee  and  some  whisky,  and  expressed 
himself  as  not  feeling  well,  whereupon  she  removed  his  shoes 
and  also  his  outside  shirt,  and,  after  sitting  a  little  while, 
they  retired,  she  undressing,  but  he  lying  on  the  bed  with 
his  trousers  on.  This  was  shortly  after  three  o'clock  in  the 
morning,  and,  upon  awakening  shortly  before  daylight,  the 
wife  discovered  that  her  husband  had  gone.  She  immedi- 
ately rose,  and,  after  looking  about  the  iouse,  discovered  him 
in  the  alley  or  space  in  front  of  the  horses  in  the  bam  with 
a  rope  about  his  neck,  hanging  to  a  joist  above.  His  eyes 
and  mouth  were  closed,  and  iiis  arms  hanging  down.  The 
joist  was  two  inches  by  six  inches;  the  lower  part  being 
seven  feet  above  the  floor.  She  ran  to  the  house  for  a  knife, 
and,  calling  defendant  without  response,  went  back  to  the 
bam,  cut  the  rope,  and  then  hastened  to  deceased's  brother's 
home,  about  one  hundred  rods  distant  The  brother  and  his 
wife  returned  with  her,  arriving  before  the  sun  was  up,  and 
•found  the  body  on  the  bam  floor  whete  it  had  fallfen  when 
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the  rope  had  been  cut.  His  features  were  in  repose,  the  eyes 
and  mouth  closed,  his  hands  open,  and  his  body  warm  and 
limp.  The  rope  had  left  a  dark  or  bluish-red  mark  about 
his  neck  just  below  "  Adam's  apple,''  and  there  was  a  mark 
on  each  side  of  his  neck  at  the  windpipe  near  the  jaw. 
These  were  about  an  inch  apart;  the  right  one  being  larger 
than  the  left  and  the  latter  being  the  longer.  These  were 
not  as  dark  as  the  mark  made  by  the  rope,  were  lighter  in 
color  near  the  center,  and  several  witnesses  testified  that  they 
looked  like  finger-marks,  one  fitting  his  fingers  in  them. 
There  were  also  marks  on  his  back,  four  or  five  inches  long 
and  three  or  four  inches  wide,  on  either  side  of  the  spine. 
He  had  on  an  undershirt,  trousers,  and  stockings  only.  The 
stockings  were  clean,  though  the  bam  was  one  hundred  feet 
from  the  house  and  the  intervening  space  bare. 

A  physician,  who  examined  the  body  at  six  o'clock,  testi- 
fied that  the  marks  next  to  the  jaws,  if  inflicted  in  life,  might 
have  caused  death  by  strangulation,  and  in  his  opinion  they 
were  produced  during  life,  as  were  also  those  on  the  back. 
These  latter  were  not  noticed  until  the  evening  of  June  30th, 
and  he  admitted  they  might  have  been  produced  by  the  set- 
tling of  blood  after  death.  The  testimony  of  another  physi- 
cian supports  the  view  that  the  marks  probably  were  inflicted 
before  death;  that  in  his  opinion  deceased  did  not  come  to 
death  by  hanging  or  strangulation,  and  that  the  symptoms  of 
a  person  who  has  died  by  hanging  or  strangulation  were 
usually  that  the  hands  are  clinched,  the  features  distorted, 
the  eyelids  partially  open,  the  eyeball  protruding,  and  some- 
what bloodshot,  with  pupils  dilated,  some  froth  about  the 
mouth,  the  tongue  protruding  and  somewhat  swollen.  When 
the  body  has  dropped,  the  skin  ordinarily  is  broken,  but, 
where  there  is  no  drop,  but  a  slow  or  steady  pull,  the  akin 
is  not  likely  to  be  cut,  but  is  sometimes  stretched  so  as  to 
have  the  appearance  of  a  parchment  If  the  body  is  heavy, 
the  mark  of  the  rope  is  likely  to  be  oblique,  and  usually  there 
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is  a  discharge  of  the  bladder  and  bowels  and  semen  from  a 
man  and  a  discharge  from  the  vagina  of  a  woman. 

The  knot  of  the  rope  about  the  neck  was  under  the  right 
ear,  though  deceased  was  right  handed,  and,  as  said,  it  was 
drawn  below  the  larynx,  whereas,  if  done  by  himself,  the  rope 
likely  would  have  been  tied  on  the  other  side  and  drawn 
dose  to  the  head.  The  condition  of  the  body,  when  found, 
was  entirely  inconsistent  with  the  theory  that  death  're- 
sulted from  hanging,  and,  in  connection  with  the  proof  of  the 
repose  of  his  features  and  the  situation  of  the  rope  so  strongly 
supported  the  opinion  of  the  physicians,  that  the  jury  might 
well  have  concluded  that  death  was  not  caused  thereby.  Pos- 
sibly this  alone  would  not  warrant  a  finding  that  some  one 
previously  had  killed  him,  but,  as  any  other  inference  than 
that  the  body  had  been  suspended  so  as  to  simulate  death 
by  suicide  to  conceal  homicide  could  not  reasonably  be 
drawn,  it  tends  strongly  to  sustain  that  conclusion.  Add 
to  this  the  circumstance  that  he  must  have  been  carried  from 
the  house  to  the  bam,  as  his  stockings  were  not  soiled  as  they 
would  have  been  had  he  walked  on  the  bare  ground,  and  also 
the  fact  that  the  marks  on  either  side  of  the  windpipe  might 
have  been  foimd  to  have  been  finger  prints  left  in  strangulat- 
ing him,  and  there  is  enough  to  justify  the  inference  that  he 
was  killed  by  some  one,  and  that  the  body  was  placed  in  the 
bam  to  conceal  the  crima  True,  strangulation  by  choking 
with  the  hands  might  produce  the  same  conditions  as  result 
from  death  by  hanging,  but  some  of  these  might  have  been 
obviated  subsequent  to  death,  and  the  physicians  were  of 
opinion  that  by  the  administration  of  chloroform,  because 
of  its  effect  in  weakening  the  heart's  action  and  interfering 
with  the  respiration,  the  conditions  mentioned  would  be  less 
likely  to  result,  and  that  a  person  under  the  influence  of  such 
drug  would  offer  little  or  no  resistance,  and  respiration  be 
easily  stopped.  The  use  of  chloroform  was  not  shown,  save 
by  the  alleged  confession,  and  what  has  been  said  to  explain 
that  death  from  hands  leaving  the  finger-marks  at  the  throat 
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is  not  necessarily  inconsistent  with  the  condition  of  the  body. 

The  circumstances,  are  peculiar,  but  they  lead  inevitably 
to  two  conclusions:  (1)  That  life  was  extinct  before  the 
body  was  hung  up  in  the  bam;  and  (2)  that  death  was  not 
suicidal,  but  felonious,  and  therefore  the  corpus  delicti  was 
established  by  evidence  independent  of  proof  of  defendants 
alleged  confession,  "N'o  other  inferences  may  reasonably  be 
drawn  from  the  established  facts  in  the  case,  and,  thou^ 
the  evidence  of  the  confession  might  be  regarded  as  sufficient 
to  connect  the  defendant  with  the  commission  of  the  crime, 
there  are  other  circumstances  tending  to  show  motive,  and  to 
confirm  the  story  told  by  the  wife  of  deceased,  who  subse- 
quently married  the  defendant. 

Did  defendant  perpetrate  the  crime?  First,  There  is 
ground  for  believing  that  the  relations  of  the  wife  of  de- 
ceased with  defendant  had  been  meretricious.  A  brother  of 
deceased,  who  was  at  his  house  in  the  forenoon  of  the  day 
of  the  picnic,  testified :  "  I  went  into  the  house.  I  did  not 
see  him  [Rocker]  when  I  first  went  in.  I  waited  a  few 
minutes,  and  Bocker  came  down  from  upstairs,  and  Mrs. 
Schroeder  came  down  shortly  afterwards.'^  There  was  but 
one  room,  a  bedroom,  in  the  second  story,  and  deceased  was 
out  in  the  field  plowing  com.  It  is  but  fair  to  add  that  both 
she  and  Bocker  deny  that  she  was  upstairs  at  the  time,  and 
both  explain  that  he  had  come  to  the  house  for  a  bolt  to 
replace  one  broken  in  the  plow  he  had  been  using.  Another 
brother  testified  that  some  time  before  this  defendant  had 
said  to  him,  "  I  think  you  think  there  is  something  wrong 
between  me  and  August's  wife  " ;  and,  in  answer  to  an  in- 
quiry as  to  what  made  him  think  so,  replied,  "  Oh !  noth- 
ing." This  was  entirely  voluntary,  as  no  reference  had  been 
made  to  their  relations  prior  thereto.  Bocker  denied  this; 
but,  if  the  testimony  of  the  witnesses  is  to  be  accepted,  it 
goes  a  long  way  in  explaining  the  motive, -and  it  was  sup- 
ported by  evidence  that  subsequent  to  Schroeder's  death,  and 
while  working  at  Bock  Eapids,  defendant  made  frequent 
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trips  to  the  place^  leaving  after  dark  and  not  returning  until 
morning.  In  the  fall  Mrs.  Schroeder  purchased  a  farm  near 
Elkton,  S.  D.,  defendant  attending  to  the  business^  and  they 
lived  together  on  this  farm  until  spring,  and  then  married. 

Second.  The  evidence  tended  to  show  that  defendant 
had  in  mind  the  execution  of  some  design  on  deceased.  A 
saloon  keeper  testified  that  about  nine  o'clock  in  the  evening 
of  the  day  of  the  picnic  deceased  and  defendant  entered  his 
place,  where  the  latter  called  him  aside,  and  asked  for  a 
bottle  of  doped  whisky,  saying  he  would  pay  him  well  for  it 
Another  saloon  keeper  related  that  he  came  to  his  place  about 
an  hour  later,  called  him  aside,  and  made  a  like  request,  and 
that,  to  an  inquiry  concerning  the  purpose  of  it,  motioned 
toward  deceased,  saying,  "  It  is  for  him."  The  defendant 
denied  making  these  inquiries,  insisting  that  he  asked  for 
"  deprie,"  an  alleged  German  drink.  A  druggist  testified  to 
selling  to  a  person  four  ounces  of  chloroform ;  that  it  was  the 
only  sale  of  chloroform  on  that  day ;  that,  as  the  purchaser 
objected  to  signing  the  request,  he  did  so  for  him,  the  name 
being  Charles  Berdt,  but,  according  to  the  evidence,  no  such 
person  was  known  in  Doon  or  vicinity,  and,  if  Mrs.  Schroeder 
is  to  be  believed,  defendant  told  her  that  he  had  purchased 
chloi*oform  of  the  druggist  at  the  time  in  question,  and  was 
greatly  exercised  at  a  former  hearing  lest  the  dru^st  should 
recognize  him  as  the  purchaser.  These  circumstances  tend 
to  confirm  the  alleged  confession  of  Mrs.  Schroeder  in  the 
fall  or  winter  after  their  marriage.  She  testified  that  he 
awakened  her  in  the  night  by  seizing  her  by  the  throat,  ap- 
parently in  a  dream ;  that  in  the  morning  she  asked  him  of 
what  he  had  been  dreaming,  when  he  responded  that  she  must 
keep  still;  that  after  breakfast  she  remarked  that  she  now 
knew  how  August  (deceased)  had  come  to  his  death ;  that  he 
then  drew  a  revolver,  compelling  her  to  kneel,  and  told  her 
he  would  tell  her  if  she  would  never  tell  any  one  and  would 
kill  her  if  she  did.  Then  he  stated  that,  ^^  when  August  was 
outside  the  house  sitting  on  a  beer  keg  vomiting,  he  killed 
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him  with  chloroform  and  morphine^  and  hauled  the  body  to 
the  bam  on  a  barrel  cart'';  that  he  put  the  body  on  the 
oats  barrel,  and  hung  it  up ;  that  he  was  lying  in  the  manger 
when  she  first  came  out,  and,  when  she  left  for  deceased's 
brother,  he  went  in  the  house  and  to  bed ;  that  he  had  bought 
the  chloroform  as  stated  at  HoflPs  drug  store  without  sign- 
ing  his  nama  She  testified,  further,  that  the  barrel  cart 
had  been  left  near  the  house  the  night  before,  and  was  near 
the  bam' in  the  morning,^  and  that  deceased  had  a  weak 
stomach,  and  usually  vomited  after  drinking  whisky. 

It  will  be  noted  that  the  alleged  confession  does  not 
indicate  how  the  chloroform  or  morphine  was  administered, 
whether  by  inducing  him  to  drink  or  through  respiration,  or 
by  force  or  fraud,  and,  owing  to  the  volatile  character  of  the 
former  substance,  the  fact  that  traces  of  it  were  not  found 
in  the  stomach  or  the  scent  noticed  on  the  person  is  not  sig- 
nificant, according  to  the  experts.  The  administration  of 
chloroform  through  respiration  successfully  in  the  open  air 
is  said,  by  one  of  the  physicians,  to  be  difficult,  but  we  have 
no  showing  as  to  what  method  was  resorted  to.  The  confes- 
sion goes  no  further  than  a  f uU  admission  by  defendant  that 
he  killed  deceased,  and  a  summary  account  of  the  manner 
without  details.  The  theory  of  the  State  is  that  the  pk)wer 
of  resistance  must  have  been  exhausted  by  the  administration 
of  chloroform,  and  life  ended  without  a  struggle  by  choking. 
The  condition  of  the  body  strongly  confirms  this  conclusion. 
The  most  that  can  be  said  from  the  record,  however,  is  that 
the  jury  was  authorized  to  find  that  Schoeder  died  from  hav- 
ing the  respiration  shut  off  by  the  fingers  of  some  one,  that 
the  accused  aided  in  this  by  the  administration  of  chloroform 
in  some  manner,  and  therefore  was  rightly  convicted  of  the 
offense  charged  in  the  indictment. 

II.  On  voir  dire  two  of  the  jurors  answered  that  they 
were  conscientiously  opposed  to  the  infliction  of  the  death 
penalty,  and  upon  challenge  by  the  State  on  this  ground  were 
excused.     Thereafter  the  State  passed  for  cause,  and  the 
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counsel  for  defendant  had  not  concluded  his  examination 
8.  juwBs:  chai-  ^   whcn  the  court  adjourned  to  dinner.     Upon 
cause  by  Convening  again^  the  court  directed  attention 

dice  to  the  error  in  so  ruling  (State  v.  Lee,  91 

Iowa,  499),  and,  as  defendant  insisted  upo-  his  exceptions 
to  the  rulings,  the  court  ordered  the  jury  to  step  aside. 
Thereupon  the  names  of  the  respective  jurors  were  returned 
to  the  jury  box,  and  another  jury  called.  Manifestly  there 
was  no  error  in  the  action  of  the  court  To  hold  otherwise 
would  operate  to  deny  the  trial  court  the  right  to  correct  its 
own  rulings,  and  eliminate  error  from  the  record.  At  most, 
it  was  a  mere  irregularity  in  the  selection  of  the  jury,  which 
could  not  have  prejudiced  the  defendant  No  right  to  trial 
by  a  particular  jury  had  attached,  and  all  he  was  in  a  situa- 
tion then  to  insist  upon  was  trial  by  a  competent  and  im- 
partial jury.     That  he  had.     See  24  Cyc.  251,  255. 

III.  In  the  course  of  the  opening  statement  to  the  jury 
counsel  for  the  State  said :  "  At  least  he  [defendant]  woke 
Mrs.  Schroeder  up,  or  she  was  awakened  by  the  statement, 
8.  aucumekt:        '  August,  you  SOU  of  a  b ,  I  have  got  you 

5Stcm«tJo£     ^'^^y   or  words  to  that  effect''     An  objection 
counsel.  ^^^  ^j^jg  ^^^  incompetent  and  something  that 

could  not  be  introduced  in  the  case  and  prejudicial  was 
overruled.  The  connection  in  which  this  statement  appeared 
is  not  disclosed  by  the  record.  If,  as  assumed  by  appellant, 
it  was  claimed  to  have  been  made  by  the  accused  in  his  sleep 
and  when  unconscious  it  might  not  properly  be  received  in 
evidence.  People  v.  Robinson,  19  Cal.  40 ;  State  v.  Morgan, 
85  W.  Va.  260  (13  S.  E.  385) ;  12  Cyc.  423.  But  it  is 
sometimes  an  open  question  whether  the  party  is  really  asleep 
when  speaking.  Aside  from  the  nature  of  the  statement, 
there  was  nothing  to  apprise  the  court  whether  appellant 
was  claimed  to  have  been  awake  or  asleep,  and  therefore  it 
was  not  error  to  allow  the  statement. 

IV.  The  evidence  disclosed  that  defendant  was  em- 
ployed by  deceased  on  his  farm,  and  tJiat  in  the  afternoon  of 
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June  29,  1900,  they  wmt  to  an  Old  Settlers'  picnic  at  Doon 
4.  MuM)iE-  about  four  miles  distant     J.  A*  Hoff  operated 

detoi]S*'o£°'        a  drug  store  at  that  place,  and  was  allowed 
*=™"*-  to  testify,  over  objection,  that  late  in  the  after- 

noon or  in  the  evening  of  that  day  a  man  representing  his 
name  to  be  Charles  Berdt,  came  into  his  store,  and  purchased 
four  ounces  of  chloroform;  that  he  objected  to  signing  his 
name  for  it,  and  the  witness  wrote  his  name  for  him;  that 
this  was  the  only  chloroform  sold  at  his  store  on  that  day. 
The  wife  of  deceased  subsequently  testified  that,  while  living 
with  defendant  as  his  wife,  he  had  declared  to  her  that  he 
had  killed  deceased  with  chloroform  and  morphine;  that  he 
had  purchased  the  chloroform  at  HofPs  drug  store  the  day  of 
the  picnic,  and  did  not  sign  the  application  for  it  Other 
evidence  tended  to  show  that  no  such  person  as  Charles  Berdt 
resided  in  that  vicinity.  Plainly  ^aough  the  ruling  was  cor- 
rect if  evidence  tending  to  show  the  administration  of  chlo- 
roform to  deceased  was  admissible.  Counsel  for  appellant 
has  argued  the  point  on  the  theory  that  such  proof  was  re- 
ceivable only  in  event  the  indictment  charged  that  the  killing 
was  by  means  of  chloroform.  It  allied  that  defendant  ^^  did 
then  and  there,  with  his  hands  upon  the  neck  and  throat 
of  said  August  Schroeder,  and  by  means  of  a  rope  in  the 
handa  of  Charles  Bocker  on  and  about  the  neck  and  throat 
of  the  said  August  Schroeder,  and  by  other  means,  methods, 
and  devices  then  and  there  resorted  to  by  the  said  Charles 
Bocker  to  the  grand  jury  unknown,'^  conunitted  the  crime 
charged.  In  construing  the  indictment,  the  court  instructed 
that  a  finding  of  death  by  strangulation  was  essential  to  a 
conviction,  and  at  the  time  the  evidence  was  introduced, 
counsel  for  the  State  urged  that  the  object  was  not  to  prove 
death  in  any  other  manner,  but  to  show  a  condition  of  de- 
ceased in  which  death  could  have  been  the  more  easily  pro- 
duced in  that  way.  In  other  words,  that,  though  death  was 
caused  by  strangulation,  the  victim  was  disabled  by  the  ad- 
ministration of  chloroform.     The  evidence  tended  to  explain 


Digitized  by 


Google 


June  1908]  State,  v.  Kockeb.  663 

the  details  of  the  crime,  not  to  prove  that  it  occurred  other- 
wise than  alleged.  For  this  purpose  the  evidence  v«^as  ad- 
missible. 

V.  It  is  suggested  that  defendant^  as  he  weighed  about 
forty  pounds  less  than  deceased  could  not  have  hung  the  body 
up.     Of  course,  he  could  not  have  done  so  by  pulling  at  the 

other  end  of  the  rope,  but,  according  to  the 
confession,  the  body  was  first  placed  on  a  bar- 
rel, and  there  is  nothing  in  the  record  to  indicate  tljat  it 
was  lifted  to  the  joist,  or  that  when  found,  it  cleared  the 
floor,  or  the  length  of  the  rope  from  the  neck  to  the  fastening 
on  the  joist  For  all  that  appears,  though  lighter  than  de- 
ceased, defendant  might  have  placed  the  body  as  it  was  when 
found. 

VI.  The  State  called  Dr.  Cottam,  and,  over  objection, 
he  was  permitted  to  testify  to  the  appearance  and  condition 
of  a  person  dying  by  hanging  or  strangulation.  This  was 
«.  Rebuttal  not  crror,  for  it  tended  to  rebut  the  inference 

IVIDBNCS:  ' 

i5JS^7.2ti         to  be  drawn  from  the  situation  of  the  body 
tocemsup.      ^jjgj^   f^^j   ^jj^l-   jg^^i^  ^^^  resulted   from 

hanging.  So,  too,  was  the  ruling  correct  by  which  the  court 
received  evidence  of  the  effect  of  chloroform  on  a  person, 
as  it  tended  directly  to  sustain  the  theory  of  the  State  that 
deceased  was  first  disabled  by  chloroform  or  morphine  or 
both,  and  then  strangled  by  the  hands  of  defendant.  Some 
other  rulings  are  complained  of,  but  they  are  so  clearly  cor- 
rect as  to  preclude  the  necessity  of  discussion. 

The  record  is  without  error;  and  the  judgment  is  a/- 
fivmed. 
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Chables  L.  McGuntE  v.  Chicago,  Buelikgtow  &  Quinct 
Railboad  Company  et  al.,  Appellants. 

Pleadings:    amendment:    leave  to  file.    Where  an  amendment  to 

1  a  pleading  was  filed  in  open  court  during  the  progress  of  the 
trial,  was  entered  upon  the  notice  book,  was  embodied  in  the 
court's  instruction  and  presented  an  issue  which  the  oppo- 
site party  claimed  was  in  the  case,  an  objection  that  formal 
leave  to  file  the  same  was  not  granted  is  not  tenable. 

Railroads:    contributory    negugence:    evidence.    A   brakeman   in 

2  a  personal  injury  action  may  show  the  condition  of  the 
coupling  device  of  the  car  he  was  endeavoring  to  uncouple 
when  injured,  although  not  the  basis  of  a  charge  of  negli- 
gence, for  the  purpose  of  describing  his  situation  and  the 
manner  of  his  injury,  and  as  bearing  on  the  question  of  his 
freedom  from  contributory  negligence. 

Special  interrogatories.    The  court  should  refuse  a  special  inter- 

3  rogatory  which  is  covered  by  those  given,  one  which  calls  for 
the  conclusion  of  the  jury  upon  all  the  facts  rather  than  for  a 
finding  of  some  special  fact,  or  one  which  calls  for  a  special 
verdict. 

Ladd,  C.  J.,  and  Bishop,  J.,  dissenting. 

Appeal  from  Appanoose  District   Court. —  Hom.   Robset 
Sloan,  Judge. 

Tuesday,  June  9,  1908. 

Suit  to  recover  damages  for  a  personal  injury.  Trial 
to  a  jury,  verdict  and  judgment  for  the  plaintiff.  The  de- 
fendants appeal. —  Affirmed. 

H.  H.  Trimble,  Palmer  Trimble,  and  Frank  8.  Payne, 
for  appellants. 


Howell  &  Elgin,  lot  appellee. 
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Sheewin,  J. —  This  is  the  second  appeal  in  this  case. 
The  opinion  on  the  first  appeal  is  reported  in  131  Iowa,  340, 
where  a  statement  of  the  facts  may  be  found.  On  the  former 
appeal  we  held  that  the  plaintilBf's  demurrer  to  the  answer 
should  have  been  sustained,  and  reversed  the  case  and  re- 
manded it  for  further  proceedings  not  inconsistent  with  the 
opinion.  On  the  last  trial  in  the  district  court  a  demurrer 
to  the  same  subject-matter  held  demurrable  in  the  former 
opinion  was  sustained,  and  the  appellant  assigns  the  ruling  as 
error.  Counsel  for  appellants  concede  in  argument  that  the 
ruling  is  governed  by  the  former  opinion,  if  the  same  is  ad- 
hered to,  and  do  no  more  than  to  file  a  brief  of  points  cov- 
ering their  contentions  relative  thereto.  We  still  think  the 
rule  there  announced  the  correct  one,  and  that  the  demurrer 
herein  was  properly  sustained.  See  McGuire  v.  Railway, 
131  Iowa,  340. 

The  appellants  ask  a  reversal  for  other  reasons,  which 
we  shall  presently  consider.  But,  before  doing  so,  it  will 
be  necessary  to  pass  upon  the  appellants'  motion  to  strike 
from  the  appellants'  additional  abstract  an 
'  amendments:  amendment  to  the  petition  which  was  filed  at 
the  close  of  the  evidence.  The  original,  peti- 
tion alleged  that  the  defendants'  engineer  negligently  caused 
"  said  train  of  cars  and  said  engine  to  move,  thereby  bring- 
ing the  front  car  and  said  engine  together,  or,  in  other  words, 
by  causing  a  slack  of  said  train's  coming  against  the  said 
engine;  that  by  reason  of  said  moving  of  said  engine,  and 
permitting  said  slack  of  said  train  of  about  thirteen  cars 
to  come  against  said  engine,"  the  plaintiff  was  caught  and 
injured.  It  was  further  alleged  that  "said  engineer  was 
negligent  in  moving  said  engine,  causing  said  engine  and  said 
cars  to  come  together  while  said  plaintiff  was  between  said 
cars."  The  amendment  to  the  petition  was  as  follows: 
"  The  plaintiff  states  that  when  he  went  between  the  engine 
and  car  that  the  cars  were  stationary,  and  claims  that  the 
engine  backed  —  that  is,   *  moved' — causing  his  injury; 
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of  the  appellants  that  the  metal  plate  which  should  have  I 
on  the  "  buffer  "  or  "  deadwood  "  on  the  car  which  the  pi 
«.  Railways:         ^^^  ^^®  trying  to  uncouplc  from  the  enf 
SpnS^S7      ^^  S^^^y  fi^^  that  the  car  had  been  batt€ 
evidence  ^  ^^^  there  was  a  depression  in  the  bu 

three  inches  deep,  and  that  he  was  caught  therein.  W. 
it  is  true  that  the  condition  of  the  car  was  not  made 
basis  of  a  charge  of  negligence  against  the  appellants, 
think  the  testimony  was  competent  The  plaintiff  had 
undoubted  right  to  show  the  situation  he  was  in  when 
received  the  injury  complained  of  and  the  way  in  which 
was  caught,  the  latter  for  the  purpose  of  showing  his  f 
dom  from  contributory  negligence,  if  for  no  other  reas 
The  court  told  the  jury  what  negligent  acta  of  the  defends 
were  relied  upon  for  recovery,  and  the  jury  could  not  h 
thought  the  condition  of  this  car  was  one  of  them  unles 
entirely  disregarded  the  instructions,  and  we  are  not  to  ] 
sume  that  it  did  so.  The  plaintiffs  testimony  as  to  the  < 
dition  of  the  angle  cock  was  competent  on  the  question 
contributory  negligence. 

At  the  close  of  the  testimony  the  appellants  asked 
court  to  submit  to  the  jury  seven  special  questions.  Fiv( 
the  questions  were  submitted  and  answered  by  the  jury,  j 
3.  Special  xntbr.  ^ODiplftiiit  is  now  made  becausc  the  other 
ROGATOMEa.  ^^j.^  j^q^  submittcd.  The  fourth  requ 
which  was  refused,  was  substantially  embodied  in  one 
those  submitted,  and  the  third  called  for  a  special  finding 
to  whether  or  not  the  engineer  was  negligent.  The  reqi 
was  rightly  refused,  because  it  called  for  the  conclusion 
the  jury  from  all  of  the  facts  before  it.  Lewis  v.  Bailr 
Co.,  57  Iowa,  127.  Furthermore,  it  was  a  request  fo 
special  verdict  rather  than  for  an  answer  to  a  special  quest 
White  V.  Adams,  77  Iowa,  295. 

There  was  no  error  in  the  twentieth  instruction  giver 
the  court.  It  simply  told  the  jury  that,  if  the  plaintiff  cc 
not  move  the  angle  cock  by  reaching  imder  the  drawbar 
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would  not  be  guilty  of  contributory  n^ligence  as  a  matter 
of  law  because  he  attempted  to  move  it  by  reaching  over  the 
drawbar. 

Instructions  1,  2  and  3^/^^  asked  by  the  appellants,  were 
fairly  embodied  in  those  given  by  the  court  Instructions 
4  and  6,  asked  by  appellants,  were  properly  refused  because 
of  the  amendment  to  the  petition.  The  closing  argument  by 
Mr.  Howell,  while  not  to  be  commended,  does  not  demand 
a  reversal. 

We  have  given  the  evidence  in  the  record  careful  con- 
sideration, and  reach  the  conclusion  that  it  is  suffici^it  to 
sustain  the  finding  of  negligence  on  the  part  of  the  appellants 
and  the  finding  that  the  plaintifF  was  not  negligent 

The  judgment  is  therefore  affirmed. 

Ladd,  C.  J.,  and  Bishop,  J.,  dissent  on  the  grounds  ap- 
pearing in  dissenting  opinion  in  McQuire  v.  Railway,  131 
Iowa,  384. 


In  bb  Estate  op  Fbancis  Richaedson,  Fanny  Riciiabi>- 
SON  ET  AL.  V.  Abza  Richaedbon  et  al..  Appellants. 

Voluntary  trusts:  buxs  and  notes:  ownership:  evtoence.  While 
to  constitute  a  perfect  gift  there  must  be  a  transfer  of  the 
absolute  title  and  possession  to  the  donee,  still  a  voluntary 
trust  may  be  established  by  showing  an  intention  to  become 
a  trustee  and  to  retain  possession,  and  perhaps  the  legal  title;  nor 
is  it  material  that  the  beneficiary  has  no  knowledge  of  the 
transaction,  as  acceptance  will  be  presumed  when  the  trust 
is  beneficial  to  him.  Evidence  held  to  show  that  certain  notes 
payable  to  others  but  found  among  the  assets  of  decedent 
were  held  by  decedent  as  a  voluntary  trustee  for  the  benefit 
of  the  payees. 

Appeal  from  Shelby  District  Court. — ^Hon.  W.  R  Qbbbn, 

Judge. 
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Fbidat,  Septembeb  23^  1904. 
Rrheabtng  Denied,  Wednesday,  June  10,  1908. 

Fbancis  Richabdson,  a  resident  of  Shelby  county,  dis- 
appeared in  August,  1896,  and  is  supposed  to  be  dead.  He 
was  at  the  time  of  his  disappearance  the  owner  of  about  1,900 
acres  of  improved  farm  land  in  that  coimty  and  in  Audubon 
county,  and  of  a  large  amount  of  personal  property,  consist- 
ing mainly  of  notes  and  mortgages  executed  by  farmers  liv- 
ing in  those  coimties.  In  November,  1896,  William  J. 
Clapper  was  appointed  administrator  of  his  estate,  and  found 
among  his  effects  many  notes  made  payable  to  his  brothers 
and  other  relatives.  These  notes,  with  their  securities,  were 
subsequently  surrendered  to  the  payees  named  therein,  imder 
an  order  of  the  district  court,  made  upon  the  application  of 
the  administrator,  and  after  notice  to  the  parties  herein. 
The  appellants  objected  to  the  final  report  of  the  adminis- 
trator, alleging  that  the  notes  so  surrendered  were  the  prop- 
erty of  the  estate,  and  asked  that  the  administrator  be 
charged  therewith.  The  objections  were  overruled  and  the 
final  report  approved.  An  action  for  the  partition  of  the 
land  was  also  tried  at  the  same  time,  and  an  order  of  par- 
tition made.  Appeals  were  taken  in  both  cases,  and  they 
were  consolidated  and  submitted  to  us  as  one  case. — Af- 
firmed, 

Chas  W.  Keplar,  M.  B.  Everett,  and  Byers  &  Lockwood, 
for  appellants. 

Cidlison  &  Bohinson,  for  appellees. 

Shebwin,  J. —  The  controlling  question  is  the  same  in 
both  cases,  and  it  is  this:  Were  the  notes  made  payable  to 
others  than  Francis  Richardson  the  property  of  his  estate, 
or  were  they  rightfully  delivered  to  the  payees  named  therein  ? 
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This  question  we  must  determine  because  of  the  fact  that 
some  of  the  notes  were  delivered  to  the  payees  without  au- 
thority from  the  court,  and  as  the  evidence  in  the  record 
applies  as  well  to  the  notes  turned  over  to  the  payees  under 
the  order  of  the  court,  we  do  not  deem  it  necessary  to  de- 
termine the  effect  of  that  order,  and  shall  dispose  of  ^e  entire 
question  on  its  merits.  There  is  slight  evidence  tending  to 
show  that  Horace  and  Henry  Richardson,  brothers  of  the 
deceased,  who  were  named  as  the  payees  in  some  of  the 
notes,  had  given  him  money  to  invest  for  them;  but  the 
competent  evidence  tending  to  support  such  claim  is  so  weak 
and  unsatisfactory  that  we  pass  this  branch  of  the  case  with- 
out further  comment.  Francis  Richardson  loaned  a  large 
amount  of  money.  About  one-half  of  the  notes  given  there- 
for, and  found  among  his  effects,  were  drawn  payable  to 
himself,  and  in  the  others  his  brothers  and  others  were 
the  payees.  When  making  loans  for  which  he  took  notes 
and  securities  in  the  name  of  another,  he  frequently  declared 
that  he  was  loaning  money  for  the  payees  therein,  and  that 
the  notes  were  not  his  property.  The  mortgages  taken  in 
such  instances  were  recorded  by  him,  and  in  the  case  of  his 
brother  Henry,  he  held  a  recorded  power  of  attorney,  au- 
thorizing him  to  act  for  him  in  buying,  selling,  and  releas- 
ing mortgages.  It  is  true  that  the  record  does  not  show 
with  any  degree  of  certainty  that  these  oral  declarations  were 
made  as  to  any  or  all  of  the  particular  notes  in  controversy, 
but  it  is  shown  that  they  were  made  at  different  times,  and 
to  different  parties,  when  he  was  taking  notes  payable  to  the 
same  payees;  and,  without  any  showing  that  the  notes  in 
controversy  are  not  the  notes  about  which  the  declarations 
were  made,  we  think  the  evidence  sufficient  to  show  that  all 
of  such  notes  were  taken  for  the  benefit  of  the  payees  named 
therein.  In  the  instances  where  he  bought  land,  and  had  it 
deeded  to  his  brothers,  Henry  and  Horace,  he  paid  the  taxes 
thereon,  and  took  the  receipts  in  their  names.  Are  these 
acts  and  declarations  sufiicient  to  establish  the  title  of  the 
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notes  in  the  parties  to  whom  they  were  made  payable?  We 
are  of  opinion  that  this  question  must  be  answered  in  the 
affirmative,  and  that  the  notes  were  held  by  the  deceased  for 
the  beneficial  use  of  the  payees  under  a  declaration  of  trust. 
In  the  case  of  a  voluntary  trust,  the  beneficial  or  equita- 
ble title  passes  to  the  cestui  que  trust,  while  the  legal  title 
may  be  retained  by  the  person  creating  the  trust,  or  it  may 
be  transferred  to  a  third  person.  14  Am.  &  Eng.  Enc  of 
Law  (2d  Ed,)  1026;  Love  v.  Francis,  63  Mich.  181  (29 
K  W.  843,  6  Am.  St  Rep.  290) ;  Mize  v.  Bates  County 
Natl.  Bank,  60  Mo.  App.  358;  Williamson  v.  Yager,  91  Ky. 
282  (15  S.  W.  669,  34  Am.  St  Rep.  184) ;  O'Neil  v.  Oreen- 
wood,  106  Mich.  572  (64  K  W.  511) ;  Martin  v.  Funk,  75 
N.  Y.  134  (31  Am.  Rep.  446)  Oerrish  v.  Inst,  for  Sav.,  128 
Mass.  159  (35  Am.  Rep.  370)  ;  Cook  v.  Patrick,  135  111.  499 
(26  K  E.  658,  11  L.  R.  A.  573).  In  a  strict  legal  sense, 
there  was  not  a  gift  of  the  money  or  of  the  notes  given 
therefor,  because  to  constitute  a  perfect  gift  the  absolute 
title  and  the  possession  must  be  transferred  to  the  donee, 
while  to  establish  a  voluntary  trust  there  must  be  an  ex- 
pression of  an  intention  to  become  a  trustee,  and  therefore 
an  intention  to  retain  the  possession  and  perhaps  the  legal 
title  of  the  property.  Nor  does  it  matter  that  the  cestui  que 
trust  has  no  knowledge  of  the  transaction,  for  his  acceptance 
will  be  presumed  when  the  trust  is  beneficial  to  him.  Blasdel 
V.  Locke,  52  N.  H.  238 ;  Darland  v.  Taylor,  52  Iowa,  503 ; 
Hignum  v.  Stetuart,  38  Midi.  513 ;  Cook  v.  Patrick,  supra. 
In  Casteel  v.  FUnt,  112  Iowa,  92,  stock  in  a  building  and  loan 
association  was  taken  in  the  name  of  the  investor  as  trustee 
for  another,  but  without  any  declaration  of  trust,  and  we 
held  that  under  the  evidence  the  trust  was  a  nominal  one, 
executory  in  character,  and  intended  to  be  consummated  in 
the  future,  and  that  under  the  circumstances  the  writing  was 
not  alone  sufficient  to  establish  a  trust.  Schollmier  v. 
Schoendelen,  78  Iowa,  426,  involved  the  question  of  the  as- 
signment of  a  bank  deposit,  and  it  was  held  that  there  should 
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be  some  evidence,  in  addition  to  the  writing,  to  show  that 
the  assignment  was  regarded  by  its  maker  as  a  complete 
transaction.  Stokes  v.  Sprague,  110  Iowa,  89,  holds  that 
there  was  no  completed  transfer  of  title  by  gift.  And  such 
was  also  the  holding  in  Peters  v.  The  Fort  Madison  Con- 
struction  Co,,  72  Iowa,  405.  In  Re  Brown^s  Estate,  113 
Iowa,  351,  money  was  deposited  in  the  joint  names  of  the 
depositor  and  his  wife,  and  after  his  death  she  claimed  the 
entire  amount  represented  by  the  certificate.  There  was  no 
declaration  of  trust,  and  we  held  that  the  money  belonged 
to  the  widow  and  estate,  one-half  each.  In  Telford  v. 
Patton,  144  HI.  611  (33  N.  E.  1119),  reUed  upon  by  the 
appellants,  a  deposit  was  made  in  a  bank,  the  certificate  be- 
ing taken  in  the  name  of  another  person.  There  was  no 
evidence  that  any  declaration  of  any  kind  was  made  to  any 
person,  and  it  was  held  that  the  title  to  the  certificate  did 
not  pass  to  the  payee,  because  no  delivery  thereof  had  been 
made  to  or  for  hinu  In  McKenna  v.  Kelso  et  al.,  52  Iowa, 
727,  the  notes  were  made  payable  to  the  plaintiff  for  the  ex- 
press purpose  of  defeating  the  wife's  claim  to  dower.  Clap- 
per V.  Frederick,  199  Pa.  609  (49  Atl.  218),  holds  there 
was  no  delivery  of  the  notes  so  as  to  make  a  valid  gift,  and 
nothing  more. 

As  we  understand  the  record,  no  additional  compensa- 
tion was  allowed  the  administrator  when  these  cases  were 
tried,  and  we  need  not  further  notice  the  matter,  as  he  does 
not  appeal. 

As  the  questions  raised  in  the  partition  case  are  sub- 
stantially the  same  as  in  the  probate  case,  and  are  disposed 
of  by  what  has  already  been  said  as  to  the  ownership  of  the 
notes,  we  need  give  the  case  no  further  attention. 

We  think  the  judgments  both  right,  and  they  are  there- 
fore affirmed. 
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T.  E.  Bradbury,  Appellant,  v.  Jesse  O.  Wells  et  al., 

Appellees. 

Estates  of  decedents:    discharge  of  executor:    impeachment  for 

1  FRAUD.  An  order  discharging  an  executor  may  be  impeached 
for  fraud  or  mistake,  but  the  matter  must  be  something  ex- 
trinsic or  collateral  to  the  questions  tried  upon  the  original 
hearing:  therefore  the  correctness  of  an  executor's  report  of 
a  matter  is  directly  involved  in  his  order  of  discharge  and 
cannot  again  be  litigated. 

Devise  of  partnership  property:    good  will.    Where  one  partner 

2  devises  his  entire  interest  in  the  partnership  business,  includ- 
ing the  location  and  entire  stock  in  trade,  the  good  will  of  the 
business  is  necessarily  incident  to  and  inseparable  from  the 
devise,  and  no  property  right  therein  falls  into  the  residuum  of 
the  estate. 

Discharge  of  executor:    ground  for  setting  aside:    failure  to  re- 

3  port  assets.  Failure  of  an  executor  to  account  for  shares  in 
a  corporation  having  only  a  nominal  existence,  owning  no 
assets  or  property  of  any  kind,  will  not  warrant  the  setting 
aside  of  an  order  discharging  the  executor,  in  the  absence  of  a 
showing  of  prejudice;  although  had  objection  been  raised  at 
the  hearing  on  the  report  the  worthlessness  of  the  stock  might 
not  have  been  sufficient  excuse  for  not  listing  and  reporting 
the  same. 

Same:    unsold  real  estate.    Where  executors  are  authorized  to 

4  sell  real  estate  for  the  purpose  of  paying  debts  and  to  dis- 
tribute the  residuum,  failure  to  sell  certain  real  property  or  to 
refer  thereto  in  the  final  report  is  not  ground  for  setting  aside 
the  order  discharging  the  executors;  since  the  rights  of  the 
parties  therein  can  be  protected  without  questioning  the  va- 
lidity of  the  final  accounts. 

Appeal  from  Polk  District  Court. —  Hon.  A.  H.  Mo  Vet, 

Judge. 

Wednesday,  Apbil  8, 1908. 

BEHSiUtoro  JhasriBDy  Wednebday,  June  10, 1908. 
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Moines,  and  that  some  years  prior  to  his  death  he  associated 
with  him  as  a  partner  in  said  business  his  son,  Jesse  O.  Wells, 
one  of  the  appellees.  After  this  partnership  was  entered  into, 
a  form  of  incorporation  was  adopted,  and  the  partnership 
L.  J.  Wells  &  Son  leased  the  property  and  business  to  this 
corporation  at  a  specified  rental  of  $1,000  per  month,  but  the 
profits  of  the  business  which  continued  ever  after  in  the  man- 
agement and  control  of  these  two  persons  were  never  sufficient 
to  pay  such  rent  in  fulL  So  far  as  appears,  no  stock  was 
ever  issued  to  or  held  by  any  other  persons  than  Levi  J.  Wells 
and  Jesse  O.  Wells,  twenty-six  shares  of  $100  each  to  the 
former,  and  twenty-four  shares  of  $100  each  to  the  latter,  on 
none  of  which  is  anything  shown  to  have  been  paid.  By  his 
will  Levi  J,  Wells,  after  making  provision  for  his  wife,  de- 
vised and  bequeathed  to  Jesse  O.  Wells  certain  described 
lots,  "  together  with  the  livery  bams,  shops,  or  buildings  on 
said  lots  or  any  of  them  or  on  the  east  44  feet  of  said  lots  5 
and  6,  in  block  10 ;  also  all  horses,  carriages,  vehicles,  harness, 
tools,  furniture,  or  furnishings  of  every  description  belonging 
to  and  used  in  connection  with  said  livery  business,  black- 
smith or  repair^  shops."  It  is  conceded  that  the  real  estate 
thus  described  (together  with  a  strip  six  inches  wide  herein- 
after referred  to)  includes  all  of  the  buildings  in  which  and 
the  location  upon  which  the  said  partnership  business  had 
been  carried  on  prior  to  the  death  of  the  testator.  It  is  also 
conceded  that,  in  addition  to  the  real  estate  particularly  de- 
scribed in  the  foregoing  device,  the  testator  owned  adjacent 
thereto  an  additional  strip  of  six  inches  in  width,  which  is 
not  specifically  described  or  mentioned  anywhere  in  said  will. 
In  another  paragraph  provision  is  made  for  the  benefit  of 
Levi  B.  Wells,  the  appellant's  grantor.  The  executors  are 
given  authority  to  sell  the  undevised  property  of  the  testator 
so  far  as  necessary  for  the  payment  of  debts,  and  to  distribute 
the  residuum  among  the  testator's  heirs  according  to  law. 
The  fraud  alleged  to  have  been  practiced  by  the  executors, 
and  upon  which  a  reopening  of  the  accounts  of  the  estate  is 
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demanded,  ooilsists  in:  (a)  An  allied  failure  of  the  ex 
utors  to  charge  themselves  with  the  full  amount  of  the  I 
ance  due  to  the  testator  at  the  time  of  his  death  from  1 
partnership  of  L.  J.  Wells  &  Son;  (b)  failure  to  accoi 
for  one-half  the  value  of  the  good  will  of  the  partnersl 
business  of  L.  J.  Wells  &  Son;  (c)  failure  to  account  J 
the  shares  of  capital  stock  owned  by  the  testator  in  the  c 
poration  above  mentioned,  and  (d)  failure  to  sell  the  un< 
vised  six-inch  strip  of  land  above  mentioned,  and  distribi 
the  proceeds  thereof. 

L     At  the  threshold  of  this  inquiry,  we  must  consi< 

the  effect  to  be  given  to  the  final  settlement  by  the  execut 

and  their  discharge  by  the  court     Formerly  the  statute  < 

not  seem  to  provide  for  giving  any  notice 

dSST/Tof       ^^^^  accounting  to  the  heirs  or  other  part 

****^"ment?or    interested,  but  any  person   affected  there 


^^^^  could  appear  within  three  months  and  apply 

have  the  account  opened  for  correction.  Code  1873,  s 
tion  2475.  Failure  to  appear  and  object  within  the  ti 
thus  limited  was  sufficient,  even  in  the  absence  of  notice, 
give  the  order  the  effect  of  a  final  rad judication,  subject  oi 
to  be  reopened  upon  a  sufficient  showing  of  fraud  or  mistf 
such  as  would  justify  the  setting  aside  of  other  judgmei 
Arnold  v.  Spates,  65  Iowa,  570 ;  Kows  v.  Mowerj/y  57  loi 
20 ;  Cowins  v.  Tool,  36  Iowa,  82 ;  Patterson  v.  Bell,  25  loi 
149.  The  rule  of  the  earlier  decisions  is  strengthened  a 
the  propriety  of  refusing  to  disturb  settlements  when  fra 
or  mistake  is  not  clearly  established  is  much  more  appar< 
under  the  present  statute,  which  requires  notice  to  be  sen 
on  all  parties  in  interest  before  the  allowance  of  a  final 
counting  or  the  discharge  of  an  ejKOCutor  or  administrat 
Code,  section  3422;  Smith  v.  Bvjchanan  (Iowa), 
N.  W.  1086.  It  is  to  be  noted,  also,  that  the  section  of  1 
statute  allowing  three  months  in  which  to  move  for  the  va 
tion  of  an  order  discharging  executors  without  a  charge 
prok)f  of  fraud  or  mistake  has  been  carried  forward  into  1 
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present  Code,  and  the  relief  there  aflforded  is  still  available. 
Code,  section  3399.  That  an  order  discharging  an  exec- 
utor may  be  impeached  for  fraud  or  mistake  clearly  and 
satisfactorily  established  will  be  admitted ;  but  it  is  not  every 
fraud  or  every  mistake  which  will  have  that  effect.  The  mat- 
ter complained  of  must  be  something  extrinsic  or  collateral  to 
the  matter  tried  upon  the  original  hearing,  and  not  a  fraud 
or  mistake  in  the  very  matter  on  which  the  judgment  was  en- 
tered or  order  made.  Tucker  v.  Stewart,  121  Iowa,  716; 
Graves  v.  Graves,  132  Iowa,  199 ;  United  States  v.  Throck- 
morton, 98  U.  S.  61  (25  L.  Ed.  93).  We  are  therefore  to 
determine  whether  any  such  showing  appears  in  the  record 
of  the  case  before  us. 

Taking  up  the  first  item  in  the  alleged  fraud,  the  dis- 
crepancy alleged  to  exist  between  the  balance  reported  by 
the  executors  on  the  account  due  from  Jesse  O.  Wells  to  the 
partnership  of  L.  J.  Wells  &  Son  and  the  much  greater  bal- 
ance which  appellant  now  computes,  and  we  find  the  claim 
thus  asserted  necessarily  involves  a  reconsideration  and  re- 
trial of  one  of  the  very  questions  which  was  tried  on  the 
former  hearing.  In  their  final  report  the  executors  did  not 
suppress  the  fact  of  the  existence  of  an  account  due  from 
Jesse  O.  Wells  to  the  partnership,  for  one-half  of  which  the 
estate  was  entitled  to  credit  On  the  contrary,  they  con- 
ceded the  existence  of  such  account,  and  charged  themselves 
with  what  they  claimed  to  be  the  balance  due  to  the  testator. 
The  correctness  of  that  showing  was  one  of  the  matters  sub- 
mitted to  the  court,  and  was  open  to  examination  and  objec- 
tion by  the  legatees  under  the  will,  all  of  whom  were  brought 
in  by  notice  and  appeared  in  person  or  by  counsel.  The 
books  showing  the  account  were  presumably  in  court,  or,  if 
not,  the  court's  process  would  have  secured  their  production 
upon  the  demand  of  any  heir  or  legatee  desiring  to  use  them 
in  evidence.  No  objection  appears  to  have  been  raised,  and 
judgment  was  entered  approving  the  report.  No  appeal  was 
taken  therefrom,  and  such  finding  must  stand  as  a  conclu- 
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sive  adjudication  against  all  of  the  parties  represei 
that  hearing.  Under  the  rale  of  the  cited  cases,  the 
cation  could  not  be  contested  in  this  proceeding,  eve 
were  capable  of  being  shown  that  the  judgment  then  < 
was  procured  upon  false  testimony.  As  said  by  the 
chusetts  court :  ''  Where  a  matter  has  actually  beei 
or  was  so  in  issue  that  it  might  have  been  tried,  it 
again  admissible.  The  party  is  estopped  to  set  up  sucl 
because  the  judgment  is  the  hi^est  evidence."  611 
Greene,  2  Gray  (Mass.),  361  (61  Am.  Dec.  454) ;  . 
Cohn,  91  CaL  125  (25  Pac.  970,  27  Pac  537,  13  L. 
336,  25  Am.  St.  Rep.  159).  If  the  matter  of  the  es 
of  the  partnership  account  had  been  fraudulently  sup] 
and  concealed,  so  that  we  could  fairly  say  that  the 
had  not  been  presented  to  or  passed  upon  by  the  c< 
might  well  be  held  that  the  plea  of  former  adjudica 
not  applicable  under  the  principle  recognized  in  Tw 
\i  Stewart,  121  Iowa,  716,  and  Arnold  v.  Spates,  65  low 

But,  as  we  have  already  said,  the  item  here  in  questi 
not  omitted  from  the  adjudication.  It  may  have  beei 
rect  in  amount^  it  may  be  that  the  allowance  should  ha^ 
for  the  larger  amount  now  claimed  by  appellant,  but 
these  questions  should  have  been  tried  upon  objection 
item  as  reported,  and  their  determination  necessar 
heres  in  the  judgment 

II.  The  allegation  of  fraud  in  failing  to  account 
value  of  the  good  will  of  the  partnership  business  is 
judgment  without  substantial  foundation.  It  may  1 
t.  Dxvisiov  ceded,  for  the  purposes  of  this  case,  tl 

JJSJJJJJf "      good  will  of  a  partnership  business  is  as 
foodwUL  gy^j  proposition  a  partnership  asset;  bi 

property  of  a  peculiar  character,  and  in  its  very  nati 
subject  to  all  of  the  rules  and  principles  applicable  t< 
tangible  property.  Ordinarily  the  good  will  of  a  h 
or  trade  is  the  mere  probability  that  it  will  continue 
future  as  in  the  past.     It  is  one  of  the  natural  adv£ 
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which  attach  to  an  established  and  prosperous  business  that 
people  who  have  become  accustomed  to  dealing  with  the  pro- 
prietor at  a  given  place  will  probably  continue  so  to  do,  and 
that  such  patronage  tends  to  advertise  the  business  and  at- 
tract the  patronage  of  others.  If  the  proprietor  of  such  a 
business  sells  his  shop  and  goods,  the  purchaser  takes  as  a 
necessary  incident  so  much  of  the  good  will  as  attaches  to 
the  place  or  location,  and  the  right  to  pursue  the  business 
thereon.  So,  also,  if  a  member  of  a  partnership  sells  his  in- 
terest in  the  tangible  property  and  business  and  retires,  he 
retains  no  interest  in  the  good  will  of  the  firm.  Of  course, 
in  the  absence  of  any  agreement  to  the  contrary,  he  may  with- 
draw his  name,  and  may  set  up  a  competitive  business  in  the 
same  neighborhood,  but  he  cannot  take  with  him  or  utilize 
or  sell  to  another  any  part  or  share  in  the  good  will  of  the 
business  from  which  he  has  retired,  save  such  as  is  incident 
to  his  own  personality.  It  seems  equally  clear  that  if  a 
merchant  or  tradesman  or  proprietor  of  any  established  busi- 
ness, dying,  devises  to  his  son  or  other  beneficiary  the  lot  and 
the  building  where  his  business  is  located,  together  with  his 
entire  stock  in  trade,  the  good  will  passes  as  necessarily  in- 
cident to  the  devise,  and  no  property  right  pertaining  to  such 
business  falls  into  the  residuum  of  the  estate.  If  we  were 
to  sustain  the  appellant^s  contention,  and  direct  the  executors 
to  offer  for  sale  a  one-half  interest  in  the  good  will  of  the 
firm  for  the  benefit  of  the  estate,  what  would  the  purchaser 
at  such  sale  acquire  ?  He  would  not  acquire  any  of  the  tan- 
gible property,  for  admittedly  it  was  all  devised.  He  would 
not  acquire  the  right  to  operate  a  hack  line  from  that  par- 
ticular stand,  for  the  stand  was  devised  to  the  appellee  sub- 
ject to  no  incumbrance  of  that  nature,  and  the  right  to  op- 
erate a  hack  line  from  any  other  stand  or  location  is  a  com- 
mon one,  open  to  all  the  world  alike.  He  could  not  by  such 
purchase  obtain  the  right  to  use  the  partnership  name,  L.  J. 
Wells  &  Son,  for  no  person  can  be  authorized  to  do  business 
in  the  name  of  another  and  upon  his  credit  without  his  con- 
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and  might  create  some  additional  speculative  value  in  the 
mind  of  a  purchaser."  Collyer  on  Partnership,  section  162. 
To  the  same  effect  Mr.  Parsons,  in  his  work  on  Partnership 
(page  262),  uses  this  language:  "The  executor  of  a  de- 
ceased partner  can  realize  the  share  of  the  deceased  in  the 
good  will  only  when  he  can  compel  a  sale  of  the  stock  and 
premises,  and  then  the  good  will  goes  with  them ;  for,  as  a  gen- 
eral rule,  by  the  conveyance  of  a  shop  or  store,  the  good  will  of 
the  business  carried  on  in  it  passes,  although  nothing  is  said 
about  the  good  will.  But,  if  the  executor  cannot  compel  a 
sale  of  the  premises  or  the  premises  are  not  in  fact  sold,  the 
executor  gets  no  advantage  with  the  good  will,  for  that  re- 
mains entirely  with  the  surviving  partners  who  carry  on  the 
same  business  in  the  same  place." 

The  same  question,  involving  facts  very  like  those  in 
the  case  at  bar,  was  considered  in  Robertson  v.  Quiddington, 
28  Beav.  529,  where  the  court  says :  "  The  good  will  is  a 
valuable  and  tangible  thing  in  many  cases,  but  it  is  never  a 
tangible  thing  unless  it  is  connected  with  the  business  itself, 
from  which  it  cannot  be  separated,  and  I  never  knew  a  case 
in  which  it  has  been  so  treated."  The  question  has  also  had 
thorough  consideration  at  the  hands  of  the  Nebraska  court, 
where  a  conclusion  in  iarmony  with  the  rules  we  have  cited 
was  announced.  Lobech  v.  Lee-Clarke- Andreesen  Hardware 
Co.,  37  Neb.  158  (55  N.  W.  650,  23  L.  R.  A.  795).  It  is 
doubtless  true  that  the  property  devised  to  Jesse  O.  Wells 
was  more  valuable  because  of  the  good  will  of  the  business 
which  had  been  built  up  thereon  by  the  testator  and  his  son 
than  it  would  otherwise  have  been ;  but  we  must  presume  that 
the  testator  appreciated  this  fact,  and  had  it  in  contempla- 
tion in  providing  for  the  distribution  of  his  estate  among 
those  upon  whom  he  wished  to  confer  his  bounty.  The  ques- 
tion here  discussed  bears  an  altogether  different  aspect  than 
would  be  presented  had  Levi  J.  Wells  died  intestate.  In 
such  cases  in  the  ordinary  course  of  administration  the  entire 
property  would  have  been  subjected  to  sale  and  the  value  of 
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the  good  will  of  the  business  presumably  have  been  re 
in  the  added  value  of  the  property  wh^i  placed  upc 
market  by  the  administrator  or  surviving  partner. 

III.  The  next  in  order  is  appellant's  claim  that  1 
count  should  be  reopened  because  of  the  failure  of  the 
tors  to  charge  themselves  with  the  shares  held  by  the  U 
8.  Discharge  o»     Jn  the  corporatiiHi  formed  by  him  ai 

EXECUTOR :  *  •' 

Ett?ng^de:  ^^  ^^  *^®  rccord  made  it  clearly  ar 
JSrt^JSsSs!**  isfactorily  appear  that  this  item  was  oi 
from  the  report  by  fraud  or  mistake^  and  that  such 
were  or  are  of  any  substantial  value^  we  should  not  h 
to  grant  the  relief  prayed.  But  in  this  respect  there  i 
ure  of  proof.  The  corporation,  though  organized  i 
form,  appears,  in  fact,  to  have  had  only  a  nominal  exn 
As  a  partnership  Levi  J.  Wells  and  Jesse  O.  Wells  1 
property  to  themselves  as  a  corporation  at  a  rental  whi 
business  could  not  pay.  Between  them  they  held  all 
shares  of  the  corporation  on  which,  as  we  have  already 
nothing  had  ever  been  paid.  The  corporation  neithc 
nor  owned  any  assets  or  property  of  any  kind.  The  exe 
assert  that  they  did  not  list  or  report  these  shares  s 
because  they  were  of  no  value.  This  may  not  have  bee 
sidered  a  good  reason  for  the  failure  had  objection  been 
on  the  hearing;  but,  the  report  having  been  made  in  ap] 
good  faith,  the  court  will  not  disturb  the  order  of  ap 
without  a  sufficient  showing  that  some  substantial  right 
appellant  has  been  sacrificed  by  the  omission. 

IV.  The  omission  from  the  report  of  any  ref ere 
the  six-inch  strip  of  land  affords  no  ground  for.  except 
the  report  or  for  the  setting  aside  of  its  approval.  Th 
4.  SAMEtunwid     paragraph  of  the  will  is  not  entirely  cl 

real  estate  j^g  statement  of  tho  authority  given  i 
executors  over  the  real  estate,  but  we  think  it  gives  no 
to  sell,  except  so  far  as  necessary  for  the  payment  of 
and  that  whatever  right  or  interest  the  appellant  or  1 
signer  ever  had  in  or  to  the  strip  of  land  in  question  I 
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tue  of  the  will  is  in  no  manner  lessened  or  impaired  by  the 
settlement  of  the  estate  or  the  discharge  of  the  executors. 
That^  right,  if  any,  may  be  protected  and  enforced  without 
calling  in  question  the  validity  of  the  executor's  final  ac- 
count Appellees  argue  that  the  strip  of  land;  though  not 
expressly  mentioned  in  the  will,  passed  by  implication  with 
the  devise  to  Jesse  O.  Wells.  The  decision  of  this  appeal 
does  not  necessitate  a  ruling  upon  the  point  thus  made,  and 
we  do  not  consider  it. 

It  follows  from  the  foregoing  that  the  decree  of  the  dis- 
trict court  is  right ;  and  it  is  affirmed. 


John  H.  JoneS;  Plaintiff,  v.  David  Mould,  Judge  of  the 
Fourth  Judicial  District  of  Iowa,  Defendant. 

Intoxicating  liquors:  contempt:  failure  to  file  list  of  employes. 
The  statute  requiring  a  saloonkeeper  to  file  with  the  county 
auditor  a  list  of  persons  employed  about  his  place  will  be 
strictly  construed,  when  considered  in  connection  with  con- 
tempt proceedings  for  failure  to  comply  therewith;  so  that  if 
he  has  no  employes  he  is  not  guilty  of  violating  the  law  by 
failing  to  file  a  statement  of  that  fact :  it  is  only  when  he  em- 
ploys persons  that  a  list  of  their  names  must  be  so  filed. 

Wednesday,  June  10,  1908. 

Cbbtiokaei  proceedings  to  review  the  action  of  the  de- 
fendant judge  in  adjudging  plaintiff  guilty  of  contempt  in 
violating  an  injunction. —  Judgment  anrmlled. 

Oeo.  0.  Yeaman  and  Charles  A   Dickson,  for  plaintiff. 

No  appearance  for  defendant. 

Deemeb,  J. —  April  10,  1907,  plaintiff  was  enjoined 
by  the  district  court  of  the  fourth  judicial  district  from  sell- 
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Some  time  thereafter  plaintiff 
L  information  against  plaintiff  1 
us  days  after  April  10,  and  dc 
lintiff)  sold  and  offered  for  sal 
oxicating  liquors  contrary  to  la 
;  of  injunction.  Defendant  ans 
hat,  in  substance,  was  a  genei 
LS  joined,  the  case  was  tried 
iding  that  plaintiff  was  guilty  ( 
i  to  file  a  list  of  his  employes 
section  2448  of  the  Code,  whic 
Mulct  Law." 

s  to  review  that  finding;  and 
intiff  did  not  file  a  list  of  em 
fter  the  injunction  was  granted 
it  there  is  no  showing  that  pi 
>re  that  date,  and  therefore  no 
!tion  quoted.  The  trial  court  ^ 
aent  must  be  filed  in  any  even 
employes  during  the  time  in  qii 
Et  statement  so  showing,  and  thi 
Lot  free  from  the  penalties  of  tl 
non  is  a  narrow  one.  It  has  a 
need  only  be  stated,  that  plaint 
loyes  until  May  16th,  and  that 
[  any  before  that  date.     Paragi 

referred  to  among  other  thing 
)perating  a  saloon  must  file  wi 

names  of  all  persons  employed 
•  person  shall  be  allowed  behii 

names  are  so  listed.  The  san 
lUst  file  other  statements  or  list 
resident  freeholders  owning  pr( 

building  where  the  business  is 
is  no  showing  that  plaintiff  ha 
ne  in  question,  we  have  the  sinj 
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C.  H.  F.  BoHSTESDT  y.  Hakry  Shaitks,  Appellant 

Intoxicating     liquors:    NinsANCB:    evidence.    Evidence     rei 

1  and  held  to  show  that  defendant,  a  restaurant  keeper,  in 
possession  was  found  a  large  quantity  of  beer,  had  the 
for  illegal  sale,  and  also  held  sufficient  to  support  an  inju 
restraining  the  nuisance. 

Appeal:    abstracts:    time  fok  fiukg.    Where  an  appellee 

2  an  amended  abstract  more  than  eight  months  after  tl 
pellant's  abstract  is  served,  and  no  excuse  for  the  d< 
made,  it  should  be  stricken  from  the  files  because  no 
within  the  time  required. 

Appeal  from  Iowa  District  Court. —  Hon.  R  P.  Ho' 

Judge. 

Wednesday,  June  10,  1908. 

Action  to  enjoin  a  liquor  nuisance.  There  was  a 
ment  as  prayed,  from  which  the  defendant  appeals.- 
firmed. 

J.  D.  Butler,  for  appellant 

Popham  dc  Havner,  for  appellee. 

Shekwin,  J. —  This  action  was  commenced  on  tl 

day  of  July,  1906,  at  which  time  the  defendant  was  en 

in  the  restaurant  business  in  the  town  of  Millersburg, 

xicATXK      county,  occupying  with  said  business  a 

mun^ce:  ^  ^^  *^®  uorth  eighteen  feet  of  lot  t\ 

eridcnce.  j^j^g      'fjj^  defendant's  building  was  sei 

the  day  before,  and  about  one  hundred  and  forty  bott 

beer  were  found  therein,  concealed  in  different  places 

^xx)m.     It  had  been  taken  there  from  the  depot  at  W( 
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Code,  section  321,  provides  that  "  1 
all  state  the  amount  claimed  and 
jenoB  for  what  services.^^  Tho  i 
embodied  in  the  original  notice 
adant  that  the  lien  was  "for  Iq 
)  be  rendered."     Manifestly  this  1 

which  had  been  and  were  thereaf 
articular  case.  This  was  a  suffici( 
iute,  in  that  it  stated  in  general  ter 
le  lien  was  claimed.  Gibson  v.  Ri 
mith  V.  Railroad,  56  Iowa,  720. 
ant  made  is  that  plaintiffs'  contr 
champertous  and  void,  in  that  the 

right  to  settle  the  claim  to  the  < 
I  Barker  himself.  There  is  no  me 
mtention.  The  contract  does  not 
e  the  attorneys  the  exclusive  right 
t  provide  that  the  claim  should  i 
Dnsent  of  the  attorneys,  as  in  Boa\ 
Iowa,  487.     The  case  is  more  li 

U.  S.  305  (4  Sup.  Ct  8,  28  L.  I 
irrick,  37  111.  App.  180,  which  h< 
IS  was  made  in  the  instant  case  is  i 
ry  to  public  policy.  Indeed,  ma 
lement  that  the  client  shall  not  set 
bis  attorneys  is  not  void.  See  K\ 
8  Wis.  471  (14  N.  W.  617,  43  A 
iin,  16  Wis.  57.  It  is  enough  to  si 
[natter,  that  there  is  nothing  in  t 

Barker  of  his  right  to  settle, 
ibtful  if  defendant  can  take  advi 
nail  V.  Railroad,  55  Iowa,  582 ;  iZ( 
191;  Hyatt  v.  Burlington  R.  R., 
[ast  proposition  we  make  no  defin 
ime,  for  it  is  unnecessaiy  to  a  proj 
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Is  from  Kossuth  and  Palo  Alto  District  Courts 
Hon.  W.  B.  QuABTOKy  Judge. 

W£i>ifssDAYy  Jinra  lOj  1908.. 

wo  actions  were  brou^t  by  plaintiff  against  defe 
le  in  Kossuth  and  the  other  in  Palo  Alto  county.  1 
in  Kossuth  county  was  for  an  accounting,  and 
Palo  Alto  was  to  cancel  a  deed,  made  by  plaintiff 
lant,  for  a  life  estate  in  a  certain  eighty  acres  of  li 
L  situated.  The  cases  were  tried  together  in  the  < 
ourt  of  Kossuth  county,  resulting  in  a  decree  dism 
3  petition  in  each  case.     Plaintiff  appeals. —  Affirm 

uUivan  &  McMahon  and  E.  A.  &  W.  H.  MorUng, 
mt. 

^.elleher  &  O'Connor,  W.  8.  Kenyon,  J.  J.  Clark  1 
igton  &  Dickinson,  for  appellee. 

Ibbmeb,  J. —  Plaintiff  is  the  daughter  of  defends 
esult  of  defendant's  marriage  to  one  Daniel  J.  An 
1  his  lifetime  lived  in  the  State  of  Illinois.  Bef 
arriage  to  Ames  defendant  had  been  married  to  ( 
t,  by  whom  she  had  two  children,  John  and  Qertru 
rom  whom  she  was  divorced.  She  married  Aj 
the  year  1877,  and  plaintiff  was  bom  April  1( 

After  her  marriage  to  Ames  she  lived  with  him 
s,  until  his  death,  intestate,  December  17,  18 
his  death  defendant  was  appointed  administratrix 
iate,  and  also  guardian  of  the  person  and  property 
iff,  her  daughter.  In  such  representative  capaci 
(ceived  all  the  property  of  which  her  husband  d 

and  in  these  relations,  or  as  mother  of  the  plaini 
ith  her  (plaintiff's)  consent,  she  has  had  charge  thi 
T  since.     Having  married  one  Chirurg,  and  mad 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Jmie  19083  ^^"""^^  ^-  ^^^-  ^^^ 

checks  with  such  oral  explanations  as  either  party  had  to 
offer  constitute  the  record  in  the  accounting  case.  Appel- 
lant has  presented  the  case  upon  the  theory  that  these  books, 
statements  and  accounts  are  contradictory,  many  of  the  items 
therein  erroneous,  and  that  many  false  charges  and  entries 
were  made,  that  defendant  failed  to  charge  herself  with 
many  items  with  which  she  should  have  been  charged,  and 
claims  credit  for  many  items  to  which  she  is  not  entitled, 
and  that,  with  these  items  eliminated,  it  will  be  found 
that  defendant  is  indebted  to  plaintiff  in  many  thousands 
of  dollars.  It  is  very  difficult  upon  appeal  to  make  a 
satisfactory  accounting  from  the  printed  page.  An  item 
may  seem  doubtful  upon  such  an  examination  which 
might  easily  be  explained  were  the  witness  before  us,  and 
which  may  not  have  been  doubtful  to  the  trial  court  or  to 
counsel  when  the  case  was  being  tried.  Again,  with  aid  of 
counsel  and  the  books  and  items  before  us,  agreements  might 
be  had  as  to  various  items,  which  it  is  v6ry  difficult  to  trace 
from  statement  to  books  and  from  books  to  the  auditor's 
account.  It  is  unfortunate  that  this  court  has  no  power 
to  appoint  an  expert  referee  or  master  to  examine  the  books 
and  accounts,  and  to  state  an  account  between  the  parties  as 
shown  by  the  books.  Having  no  such  power,  we  have  done 
the  best  we  can,  and  have  gone  over  all  these  matters  many 
times,  in  an  attempt  to  make  a  proper  accounting,  and  to 
verify  our  figures  after  results  have  been  obtained. 

Taking  the  defendant's  statement  as  a  basis  for  our  fig- 
ures, which  counsel  have  also  done,  we  have  gone  through 
it  item  by  item,  and  have  found  several  errors  on  both  sides 
of  this  account,  some  in  favor  of  one  party,  and  some  in  fa- 
vor of  the  other,  but  generally  errors  made  against  the  plain- 
tiff. This  statement  shows  that  plaintiff  was  indebted  to 
defendant  in  the  sum  of  $1,001.61,  and  it  is  manifest  that, 
unless  we  find  errors  amounting  to  more  than  this  sum,  the 
decree  in  the  accounting  case  should  be  affirmed.  Moreover, 
should  we  take  the  auditor's  statement,  which  was  made 
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cumber  the  printed  paga 
tion  that  there  is  a  ren 
,.  ACC0.KTXK0:  cash  in  ^ 
SSr/^cil?y:  resulting  i 
'i^H''^  erty,  whic 
which  defendant  is  not  < 
is  no  authority  of  law  fc 
remainder  now.  She  is 
life.  Moreover,  a  note  ^ 
covering  this  amount,  w 
and  which  she  says  is  i 
the  note  is  unpaid,  and  s 
has  either  been  lost  or  c 
not  destroy  the  obligation 
not  be  charged  on  this 
constitute  an  adjudicatio 
of  which  plaintiff  compl; 
defendant  in  managing  p 
board  bills,  household  exj 
We  are  satisfied  tha 
pensation  claimed.  She 
money,  but  judiciously 

8.SAi«:tru.t  ^^^^^    ^^ 

management:        ""*'    ^"O   UJ 
evidence.  YiSlYB    doue 

dresses,  looked  after  her 
endeavored  to  gratify  hei 
ways  she  was  a  slave  to 
not  extravagant.  Plaint 
display  of  her  wealth.  I 
for  more  and  better  thing 
cumstances  would  justify 
keep  a  saddle  horsei,  wh 
plaintiff,  and  was  taken 
and  watering  places.  1 
she  is  charged  she  agree< 
Vol  188  lA^45 
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June  lV)Uoj 

This  agreement,  made  and  entered  into  this  22d  day  of 
Time  1905,  by  and  between  J.  A.  Larsen  and  S.  Larsen, 
her  husband,  of  Polk  county,  Iowa,  party  of  the  first  part, 
and  W.  H.  Wilson,  of  same  place,  party  of  second  part, 
witnesseth:  The  party  of  the  second  part  having  this  day 
effected  a  sale  of  real  estate  belonging  to  the  party  of  the 
first  part  to  one  Martha  E.  Mann,  the  party  of  the  first  part 
agrees  with  the  party  of  the  second  part  that  the  party  of 
the  second  part  shall  have  a  commission  of  one  thousand 
dollars  ($1,000),  and  that  the  same  shall  be  paid  as  fol- 
lows: The  party  of  the  first  part  shall  pay  to  the  pa^tj 
of  the  second  part^  on  or  before  September  1st  from  the  date 
of  this  agreement,  the  sum  of  four  hundred  and  fifty  dollars 
($450.00)  in  cash.  For  the  remaining  five  hundred  and 
fifty  dollars  ($550.00)  the  party  of  the  first  part  agrees  with 
the  party  of  the  second  part  to  deed  to  said  second  party  by 
warranty  deed,  with  abstract  showing  good  and  sufficient 
title  in  the  party  of  the  first  part,  free  of  incumbrance,  the 
following  real  estate,  to  wit:  Lot  5  of  Williams'  addition 
to  North  Des  Moines,  Iowa.  J.  A.  Larsen,  Agent.  S.  Lar- 
sen.    W.  H.  Wilson. 

June  22,  1905.     Eeceived  of  S.  Larsen  fifty  dollars  on 
account.     W.  H.  Wilson. 

Defendants  contend  that  plaintiff  did  not  in  fact  make  a 
valid  and  enforceable  contract  with  Martha  E.  Mann  for  the 
sale  of  their  real  estate  as  stated  in  the  said  contract,  and  that 
they  signed  this  contract  by  mistake,  and  through  the  fraud 
of  plaintiff.  The  exact  claim  in  respect  to  the  consideration 
for  the  contract  is  that  it  was  agreed  that  defendants  were 
to  have  $5,000  net  in  cash  for  ten  acres  of  land  belonging 
to  them,  and  $1,000  for  the  remainder  of  the  tract,  three  and 
three-fourths  acres  —  the  three  and  three-fourths  acres  being 
the  property  in  dispute  —  or  that  they  were  to  have  net 
to  them  $6,000  for  the  entire  tract.  Plaintiff,  Wilson 
undertook  as  agent  to  so  dispose  of  the  land.  Wilson,  so  it 
is  claimed,  represented  to  defendants  at  the  time  he  obtained 
the  contract  which  is  the  basis  of  this  suit  that  he  had  sold 
the  ten  acres  to  Martha  Mann  for  the  sum  of  $6,000,  and  on 
the  strength  of  that  he  obtained  the  contract  now  in  suit 
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W  '  c\ysxi!br2iSiceSy  they  were  not  to  deduct  the  amount  of 
'ncumbrance  which  might  exist  from  the  net  amount 
V  h  they  were  to  receive  for  their  property.     This  would 
h  ve  been  the  result  had  they  enforced  the  contract  against 
Mrs.  Mann,  and  were  also  compelled  to  abide  by  the  contract 
made  with  plaintiff.     This  plaintiff  well  knew  when  he  made 
the  contract  in  suit;  but  it  just  as  clearly  appears  that  de- 
fendants did  not  know  of  that  fact  when  they  signed  the 
contract.     They  then  understood  that  they  were  to  get  the 
full  $6,000  or  its  equivalent,  for  the  property.     Defendants 
are  ignorant  people,  not  versed  in  the  use  of  our  language, 
and  the  testimony  shows  that  they  relied  upon  plaintiff  in 
carrying  out  the  entire  transaction  in  accord  with  the  original 
agreement     As  defendants  have  received  no  consideration 
for  their  agreement  to  convey  the  property,  it  would  be  in- 
equitable to  enforce  it,  and  the  trial  court  did  not  err  in 
dismissing  the  petition. 

The  decree  must  be,  and  it  is,  affirmed. 


I.  BowDEi^  and  Eva  A.  Bowben,   appellants,  v.  H.  E. 

Hadley. 

Return  of  service:    evidence  insufficient  to  overcome.    The  testi- 

1  mony  of  a  defendant  in  denial  of  service  of  notice  upon  him 
and  in  which  he  admits  the  officer  called  upon  him  for  the 
purpose  of  making  the  service,  but  was  dissuaded  from  doing 
so  by  defendant's  statements  that  plaintiff  had  no  cause  of 
action,  is  not  sufficient  to  overcome  the  sworn  return  of  the 
officer  in  proper  form. 

Execution  sales:    notice.    The  validity  of  an  execution  sale  is  not 

2  affected  by  a  failure  of  the  officer  to  give  the  notice  thereof  as 
required  by  statute. 

Same:    sale  en  masse:    inadequate  consideration:    equitable  re^ 

3  lief.  The  objections  that  an  execution  sale  is  en  masse  and 
for  an  inadequate  consideration  are  not,  standing  alone, 
statutory  grounds  for  setting  the  sale  aside,  much  less  the 
title  of  a  purchaser  who  has  acquired  a  deed;  there  must  be 
equity  in  the  entire  case  to  justify  the  interference  of  the 
court. 
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f      $1  500  on  the  same  premises.     After  the  foreclosure 'suit 
had  been  brought  the  plaintiff  I.  Bowden  transmitted  to  the 
bank  by  draft  the  sum  of  $972,  and  a  few  days  later  $1.40 ; 
but  he  was  then  advised  by  the  defendant,  who  was  the  at- 
torney  for  the   bank   in  the   foreclosure   proceeding,   that 
there  was  still  due  for  subsequently  accrued  interest  and 
costs  the  sum  of  $34.35,  and  upon  that  amount  being  paid 
the  action  would  be  dismissed,  the  mortgage  released  of  rec- 
ord, and  the  note  and  canceled  mortgage  returned  to  said 
Bowden.     On  failure  of  the  defendants  in  that  action,  plain- 
tiffs in  this,  to  pay  the  balance  of  accrued  interest  and  the 
costs,  judgment  by  default  for  failure  of  the  defendants  in 
the  action  to  file  answer  was  entered  in  the  sum  of  fifty-five 
cents,  and  $24.60  as  attorney's  fees,  and  the  mortgaged  prem- 
ises were  ordered  to  be  sold  under  special  execution.     At  such 
sale  the  premises  were  purchased  by  this  defendant  for  the 
sum  of  $51.50,  being  the  amount  of  the  judgment  and  costs. 
After  the  expiration  of  one  year,  the  sheriff  executed  his  deed 
to  defendant  for  the  premises  pursuant  to  the  execution  sale, 
and  this  is  the  deed  which  plaintiffs  seek  to  have  set  aside. 

I.     So  far  as  any  relief  is  asked  in  behalf  of  the  plain- 
tiff, I.  Bowden,  who  was  at  the  time  of  the  execution  of  the 
mortgage  and  also  at  the  time  of  the  foreclosure  and  sale 
1.  retusn  o*         the  holder  of  the  legal  title  to  the  premises, 
denccm'suffi-      the  Contention  is  that  he  was  never  served 
come.  with  any  notice  of  the  foreclosure  proceeding, 

and  did  not  authorize  an  appearance  therein  by  attorney, 
and  the  court  was  therefore  without  jurisdiction  to  enter 
the  decree  against  him;  and  it  is  further  contended  that 
irregularity  in  the  sale,  such  as  selling  the  premises  en 
masse  instead  of  offering  a  portion  separately,  and  selling 
for  a  grossly  inadequate  consideration  would  justify  the 
granting  of  equitable  relief  against  such  sale.  With  refer- 
ence to  the  service  of  notice  the  record  shows  a  return  by 
the  proper  oflScer  in  proper  form  of  personal  service  on  I. 
Bowden  in  Benton  county,  which  was  the  county  of  said 
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The  objections  that  the  sale  was  en  masse  and  for  i 

rrosslv  inadequate  consideration  are  not  specifically  recog 

lized  by  the  statute  as  grounds  even  for  setting  aside  the 

sale,  much  less  for  attacking  the  validity  oJ 

^'  JiMse^nade-     the  title  of  a  purchaser  who  has  acquired  s 

quate  consid"  ^  ^  *  ^ 

eration:^  dccd  in  pursuanco  of  such  sale.     Such  objee 

r^«^-  tions  may  justify  equitable  relief,  but  onlj 

pyhen  other  equitable  grounds  are  made  to  appear.  In  other 
wrords,  there  must  be  equity  in  the  entire  claim  of  the  plain- 
tiff to  authorize  an  interposition  of  a  court'of  chancery.  Here 
it  appears,  not  only  that  Bowden  had  intentionally  made 
iefault,  and  was  entirely  without  defense  to  the  foreclosure 
proceedings,  but  that  he  had  full  knowledge  of  the  proceed- 
ings, and  that  no  fraud  whatever  was  practiced  upon  him 
either  with  a  view  of  preventing  him  from  making  defense 
)r  for  the  purpose  of  inducing  him  not  to  redeem  within  the 
jtatutory  period. 

It  further  appears  that  it  was  impracticable  to  sell  the 
two  fractional  portions  of  lots  separately,  for  they  were 
>ccupied  by  one  building  used  for  business  purposes,  and  were 
mbject  to  a  prior  mortgage.  Under  these  circumstances  the 
sale  was  not  irregular  because  the  property 
was  not  offered  in  separate  parcels,  nor  was 
the  consideration  in  view  of  the  prior  mortgage  on  the 
premises  so  grossly  inadequate  as  to  justify  equitable  relief. 
Fortin  v.  Sedgwick,  133  Iowa,  237 ;  State  Savings  Bank  v. 
Shinn,  130  Iowa,  365 ;  Jonas  v.  Weires,  134  Iowa,  47. 

II.  With  reference  to  the  claims  made  in  argument  on 
behalf  of  plaintiff  Eva  A.  Bowden  that  as  to  her  the  foreclos- 
,  -,  ure  decree  and  sale  were  invalid  because  nc 

y,   MOSTGAGES: 

and^siae"'*        uoticc  was  scrvcd  upon  her,  the  record  showg 

STJwe?''"        that,  although  she  was  a  joint  maker  with  hei 

interest  husbaud  of  the  note,  and  executed  with  him 

the  mortgage  which  was  foreclosed,  her  husband  was  the 

bolder  of  the  fee-simple  title,  and  she  had  no  interest  therein 

save  the  inchoate  right  of  dower.     Conceding  that  there  was 
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not  sufficient  service  of  notice  to  give  the  court  jurisdict 
to  enter  a  decree  or  judgment  as  against  her,  the  sale  of 
premises  on  execution  for  her  husband's  debts  cut  off 
dower  right,  and  she  now  has  no  interest  in  or  claim  v 
reference  to  the  property.  The  bank  might  have  procee 
in  an  action  against  the  husband  alone  to  foreclose  the  m 
gage  and  have  the  premises  sold  to  satisfy  the  debt,  and 
sale  under  execution,  whether  general  or  special,  would  h 
terminated  the  wife's  dower  interest.  Pierce  v.  O'Neil,  '. 
Iowa,  530.  That  ia  judicial  sale  of  property  for  the  si 
faction  of  the  debts  of  the  husband,  who  is  the  owner  of 
fee-simple  title,  terminates  the  wife's  inchoate  right 
dower,  is  expressly  provided  by  statute  and  recognized  by 
decisions  of  this  court.  Code,  section  3366;  Sturdevam 
Noms,  30  Iowa,  65 ;  Stidger  v.  Evans,  64  Iowa,  91.  H 
death  of  the  husband  prior  to  the  judicial  sale  the  wife  ' 
become  vested  with  a  dower  interest,  such  interest  cc 
not  have  been  cut  off  save  by  making  her  a  party  to  the  ] 
ceedings.  In  re  Pennoch's  Estate,  122  Iowa,  622.  I 
so  long  as  the  wife's  interest  remained  inchoate,  a  judi 
sale  in  proceedings  against  the  husband  was  effectual 
terminate  it.  It  is  to  be  noticed  that  this  was  not  an  act 
on  the  part  of  Eva  A.  Bowden  to  redeem,  but  is  simply 
action  in  which  she  joins  her  husband,  asking  to  have 
judicial  sale  decreed  void,  and  defendant's  title  under 
sheriff's  deed  annulled  and  held  for  naught  We  are 
cited  to  any  authority  recognizing  the  right  of  the  t 
to  any  equitable  relief  as  against  a  judicial  sale  which 
valid  as  to  her  husband,  who  is  the  owner  of  the  fee  t: 
But  certainly  she  has  no  remaining  interest  in  the  prop< 
which  will  sustain  an  action  by  her  to  have  the  sale  deci 
void  and  the  title  of  the  purchaser  annulled. 

It  seems  unfortunate  that  these  plaintiffs  should  1 
lost  their  rights  in  property  apparently  of  some  substan 
value  on  account  of  failure  to  pay  an  insignificant  amoun 
indebtedness  with  a  small  sum  of  costs  and  attorney's  i 
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t  't  is  difficult  to  see  how  they  can  be  entitled  to  any 

'table  consideration,  where  they  have  plainly  omitted 
avail  themselves  of  the  adequate  saf^uards  offered  them 

liberal  statutory  provisions.  The  wife  cannot  complain 
the  husband  by  his  own  fault  has  allowed  his  property  to 

subjected  by  due  process  of  law  to  the  payment  of  his 
bts,  even  though  her  inchoate  interest  has  thus  been  cut 
F    and  the  husband  had  full  knowledge  before  the  decree 

foreclosure  was  rendered  as  to  the  amount  of  the  claim, 
td  not  only  failed  to  make  any  defense  or  to  satisfy  the 
lim  before  judgment  was  rendered,  but  after  the  rendition 

judgment  and  the  sale  of  the  property  with  full  knowl- 
ge  of  the  facts  failed  to  pay  the  small  amount  necessary  to 
Feet  statutory  redemption. 

The  decree  of  the  trial  court  was  right,  and  it  is  affirmed. 


.  Pbtbbson,  Appellant,  v.  The  Boaed  of  Rbvie^ji^  of  the 
Town  of  Clarence,  Iowa,  Appellee. 

ixation:  review  of  assessment:  remedy.  The  statute  provides 
for  an  appeal  from  an  assessment  as  finally  settled  by  a  board 
of  review,  and  therefore  an  original  action  in  equity  will  not 
lie  to  review  the  assessment,  except  when  the  board  has  acted 
without  jurisdiction. 

une:  jurisdiction:  notice  of  appeal.  To  give  the  court  juris- 
diction on  appeal  from  the  action  of  a  board  of  review  in  the 
matter  of  an  assessment  of  property,  a  written  notice  of  ap- 
peal must  be  served  as  provided  by  statute,  and  unless  failure 
to  serve  the  notice  is  cured  the  court  is  not  authorized  to 
consider  the  merits  of  the  controversy,  even  though  the  ob- 
jection is  not  raised  by  counsel. 

une:  transcript  of  board  proceedings.  A  transcript  of  the  pro- 
ceedings before  the  board  of  review  must  be  filed  in  the  district 
court  to  give  the  court  jurisdiction,  and  for  the  purpose  of 
defining  the  issues;  and  while  it  is  pernaissible  to  file  pleadings 
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on  appeal  they  cannot  be  made  a  substitute  for  the  transci 
and  in  its  absence  will  not  confer  jurisdiction. 

Appeal  from  Cedar  District  Court. —  Hon.  Milo  P.  Smi 

Judga 

Wednesday,  June  10,  1908. 

The  opinion  states  the  case.     Appeal  dismissed. 

W.  O.  W.  Oeiger,  for  appellant. 

Chas.  W.  Kepler  &  Son,  for  appellee. 

Weavee,  J. —  The  record  presented  in  this  case  is  so 
what  anomalous.  So  far  as  the  abstracts  are  concerned, 
action  appears  to  have  been  brou^t  as  an  original  action 
equity  to  secure  the  reduction  of  an  alleged  excessive  ass 
ment  of  appellant's  moneys  and  credits  for  the  purposee 
taxation,  and,  except  for  certain  statements  and  express! 
in  the  briefs  of  counsel,  there  is  nothing  whatever  she 
from  whidi  we  may  understand  that  the  proceeding  or 
nated  as  an  appeal  from  the  action  of  the  board  of  revie 

It  is  too  clear  for  argument  that>  the  statute  having  ] 
vided  for  an  appeal  from  an  assessment  as  finally  settled 
the  board  of  review,  an  original  action  in  equity  will  not 
1.  Taxation:         ^^^  ^^  review  Or  Cancellation,  except  wl 
iiMMsment:       ^®  board  has  acted  without  jurisdiction.    I 
'**"*^^-  Carpenter  v.  Jones  County,  130  Iowa,  i\ 

Stevens  v.  Carroll,  130  Iowa,  463 ;  Crawford  v.  Polk  Cow 
112  Iowa,  118 ;  Lake  City  Elec.  L.  Co.  v.  McCrary,  132  lo 
624. 

To  give  the  district  court  jurisdiction  to  review  the 
tion  of  a  board  of  equalization  a  written  notice  of  app 
must  be  served  within  twenty  day.  Code,  section  13' 
Marion  v.  Investment  Co.,  122  Iowa,  629 ;  City  Councii 
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r  BMAN  Bbvbb,  Appellee,  v.  John  SwiX)KEK,  Appellant, 
and  Chakles  Sweckesb,  Executor  of  the  Estate  of  A. 
Swecker,  Deceased,  Garnishee,  at  Suit  of  Plaintiff  v. 
John  Swbckee,  Defendant,  also  Appellant. 

>i8charge  in   bankruptcy:    effect:    judgments.    The   taking   and 

1  appropriating  of  plaintiff's  property  without  his  consent,  is  an 
unlawful  and  wilful  injury  to  property,  and  a  judgment  for  the 
value  thereof  is  not  released  by  a  discharge  in  bankruptcy. 

^ame:    maucious  injury.    The  taking,  carrying  away  and  appro- 

2  priation  of  another's  property  without  his  consent  is  a  "  mali- 
cious "  injury  to  the  property,  within  the  meaning  of  the  bank- 
ruptcy act. 

Appeal  from  Poweshiek  District  Court. — Hon.  W.  G.  Clem- 
ents, Judge. 

Wednesday,  June  10,  1908. 

Garnishment  proceedings  to  subject  certain  property 
to  the  payment  of  a  judgment  held  by  plaintiflf  against  John 
Swecker.  Chas.  Swecker,  executor  of  the  estate  of  A. 
Swecker,  was  garnished  under  execution,  and  he  answered 
that  he  held  in  his  possession  and  under  his  control  property 
of  John  Swecker  to  the  value  of  $1,800.  The  defendant  and 
the  garnishee  moved  to  discharge  the  garnishment.  This 
motion  was  overruled,  and  judgment  was  rendered  against 
the  garnishee.  The  defendant  and  the  garnishee  appeal. — 
Affirmed. 

Tom  H.  Milner,  for  appellants. 

Talbott  &  Talbott,  for  appellee. 
Vol  138  Ia.— 46 
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nature  of  the  action. 
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defendant  found  the  prop 
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the  act  itself  directly  pr 
trespass,  but  where  the  f 
the  injury,  but  the  dami 
not  directly  from  the  tres] 
case.  3  Street  on  Foundi 
If  the  act  complained  of 
pass  would  not  lie,  but  ci 
a  person  willfully  causes 
another,  trespass  was  th( 
265.  In  the  action  of  tr 
ages  was  the  value  of  the  ] 
eriy  was  ascribed  to  the  dt 
him  liable  for  the  value  oj 
recognized  and  pointed  ou 
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luca  (D.  C.)  133  f^^ 

Atl.  213,  58  L.  K.  A. 
over,  if  the  liability  wi 
waived,  the  debt  was  i 
ceedings. 

The  order  denying 
and  the  judgment  must 
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V.  N.  Jenne6s,  Ai 
CoNiaFF,  Clerk  < 
County,  and  Edw- 

Intoxicating   liquors:     bo 

1  Mus.  Neither  chapt€ 
Code,  section  1183,  re 
for  office,  requires  an; 
in  cancelling  an  offici; 
cellation,  but  contem 
and  return  of  the  un 
as  a  cancellation,  and 
in  the  premises  will 

Same.    Chapter  54,  Acts 

2  cancellation  of  official 
under  the  mulct  law; 
not  be  cancelled  by  1 
to  which  it  has  taken 
of  any  year  by  propc 
see  that  a  sufficient  b 
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1.  Intoxicating       ^Jjig  relief  : 
uquom: 

ISon'lSSS?^"  ter  54,  A 
SiSiT"*'  Supp.  19( 
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provides  that,  if  any  sui 
liability  thereon  may  be  c 
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4    fact  that  the  statute  d 
same  as  men,  as  a  prer 

tion  of  municipal  mde 
is  not  such  an  unreal 
constitutional  provisioB 

Elections:  denial  of  right 
5  refusal  of  women  to  v< 
edness  was  not  based 
individuals  offering  to 
them  as  members  of  a 
enough  qualified  votei 
changed  the  result,  the 
the  election,  although 
have  changed  the  resu 

App^o>l  from  Polk  Distr 


TUBSD 

Upon  hearing  the 
tiffs  appeal. —  Reversed 

Orace  H.  Ballantyr 

W.  H.  Bremner  ai 

Bowen  &  BrocJeett, 

Lai>d,  C.  J. —  The 
in  pursuance  of  the  aut 
82d  General  Assembly, 
called  for  that  purpose  t 
Moines  erect  a  city  hall 
No  provision  whatever 
for  the  casting  or  receii 
two  of  the  plaintiffs  and 
they  were  refused  ballol 
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4  of  the  act  merely  preventa  the  council  from  proceeding 
'th  the  erection,  without  the  sanction  of  the  voters,  hut  does 
t  interfere  with  raising  of  funds,  then  the  council  might 
mticipate  the  uncertain  outcome  of  an  election,  or  even  the 
incertainty  of  it  heing  called,  and  load  the  people  with  the 
lurden  of  debt  without  prospect  of  the  expenditure  of  the 
cnoney  raised  in  the  construction  of  the  building.     Funds 
oaificht  be  accumulated  in  unlimited  amounts  from  the  levy- 
ing of  taxes,  or  sale  of  bonds  in  anticipation  that  at  some 
time  indefinitely  in  the  future  the  council  might  conclude  to 
call  an  election  and  the  voters  authorize  the  construction  of 
a  hall.     Manifestly  such  was  not  the  design  of  the  Legisla- 
ture, for  this  would  authorize  the  council  to  fix  upon  the 
cost  of  the  structure,  whereas,  by  the  language  of  the  ques- 
tion to  be  submitted,  that  is  to  be  determined  by  the  voters. 
Of  course,  the  sole  object  of  the  courts  in  construing  acts  of 
the  Legislature  is  to  ascertain  the  intent  with  which  enacted. 
To  arrive  at  this  the  several  sections  of  an  act  are  to  be  con- 
sidered as  parts  of  a  connected  whole  and  harmonized  if  pos- 
sible so  as  to  aid  in  giving  effect  to  the  intention  of  the  law- 
makers.    Districi  Tp.  of  Dvhuque  v.  City  of  Dubuque,  7 
Iowa,  263 ;  Minneapolis  &  St.  Louis  R.  Co.  v.  Cedar  Rapids, 
0.  &  N.  W.  R.  Co.,  114  Iowa,  502 ;  Ooerdt  v.  Trumm,  118 
Iowa,  210 ;  State  v.  Forhner,  94  Iowa,  733. 

These  different  sections  are  interdependent,  and  were  en- 
acted with  a  view  to  the  accomplishment  of  a  single  object, 
and  none  of  the  accepted  canons  of  construction  lend  sup- 
port to  the  contention  of  appellees  that  each' of  the  first  three 
should  be  held  to  confer  separate  powers  each  independent  of 
the  other;  only  the  first  being  limited  by  the  fourth.  We 
are  of  the  opinion  that  they  should  be  construed  together, 
and  that  an  afiirmative  vote  by  a  majority  of  those  voting  is 
essential  as  a  condition  precedent  to  the  levying  of  the  special 
tax  or  issuance  of  bonds  for  the  payment  of  the  building 
Possibly,  as  suggested,  a  city  hall  might  be  erected  from  the 
general  funds  of  the  city,  a  point  we  do  not  decide,  because 
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exercise  of  suffr^g^^  the  Jiatnre  of  the  qnestions  voted  on,  as 
well  as  the  infrequency  of  the  submiaBiOT  thereof  to  the  vot- 
ers, women  ought  not  to  be  required  to  go  to  the  trouble  nor 
the  municipality  to  the  expense  of  r^^tratioii,  and  we  are 
of  opinion  that  the  Constitution  by  its  discrimination  between 
the  sexes  in  favor  of  men  furnished  a  reasonable  basis  for 
this  discrimination  in  favor  of  w<»nen  in  this    legislation. 
It  follows  that  plaintiflFs  were  entitled  to  vote  on  the  question 
submitted  at  a  special  election  June  20,  1907,  and  were  il- 
legally deprived  of  that  privily©. 

V.  Had  the  election  officers  gone  no  farther  than  re- 
fuse the  votes  of  the  women  which  were  actually  tendered, 
the  result  could  not  be  disturbed,  for  in  that  event  enougb 
6  Electioki:  ^®^  ^^*  rejected  to  have  changed  the  result. 
onJ^^IS***  B^*  t^^  refusal  was  not  based  upcm  disqualifi- 
votc:  effect.  catiou  peculiar  to  the  individuals,  but  as  mem- 
bers of  a  class.  The  evidence  shows  conclusively  that  the 
denial  was  directed  to  all  women  as  such,  and  for  this  reason 
the  election  cannot  be  sustained  as  valid.  The  city  clerk, 
whose  duty  it  was  to  provide  separate  ballots  and  ballot  boxes 
for  each  voting  precinct,  though  demanded  by  the  represent- 
atives of  the  Political  Equality  Club  of  one  hundred  and 
fifty  women,  refused,  and  none  were  furnished  or  to  be  found 
at  the  voting  booths.  To  Grace  H.  Ballaniyne,  as  attorney 
for  this  club,  the  city  solicitor  said  that  in  his  opinion  wo- 
men were  not  entitled  to  vote,  and  that  no  provision  would 
be  made  for  them.  Such  evidence  was  admissible  in  con- 
nection with  proof  that  the  city  officers  acted  on  such  advice 
as  tending  to  show  the  denial  of  the  privil^e  of  voting  to 
women  generally.  All  this  was  reported  to  the  members  of 
this  club  and  to  representatives  of  the  Federation  of  Wo- 
man's Clubs,  composed  of  about  twelve  hundred  members. 
The  city  clerk  and  the  judges  of  election  of  at  least  three 
precincts  acted  on  the  advice  of  the  city  solicitor,  and  the 
daily  press  of  the  city  discussed  in  a  manner  to  give  widest 
publicity  the  fact  that  women  would  not  be  permitted  to  vote 
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y^     it,  they  may  submit    to  i^  Without  waiving  any  rights, 
L  -ttough  they  do  not   present  themselves  at  the  polls  and 
E^er  their  ballots.     They  bave  the  right  to  take  notice  of 
:m, «  decision  of  the  board  ic  other  cases  precisely  like  their 
^p^m.     To  require  each  voter  belonging  to  a  class  of  excluded 
z:>  ters  to  go  through  the  form  of  presenting  bis  ballot,  and 
^  'ving  a  separate  ruling  in  each  case,  would  be  an  idle  and 
^eless  formality.     We  are  to  look  at  the  substance,  and  not 
13  e  formality. 

The  same  thought  is  expressed  in  section  276  of  this 
\rork.     A  like  rule  seems  to  obtain  when  no  opportunity  is 
3L  afforded  those  entitled  to  cast  ballots  in  sufficient  number  to 
affect  the  result  either  owing  to  the  polls  not  being  opened 
in  some  precincts  of  the  district,  an  insufficient  number  of 
"ballots  being  supplied,  or  the  rejection  as  invalid  the  vote 
of  entire  precincts  of  a  district  or  county.     People  v.  Salo- 
mon, 46  111.  415;  Moloney  v.  Collier,  112  Tenn.  78  (83  S. 
W.  667) ;  Hocker  v.  Pendleton,  100  Ky.  726  (39  S.  W. 
250) ;  People  v.  Canaday,  73  N.  C.  198  (21  Am.  Kep.  465)  ; 
Marshall  v.  Kerns,  2  Swan  (Tenn.)  68;  Barry  v.  LaucJc,  6 
Cold.-  (Tenn.)  588;  Burrough  v.  Hackney,  31  L.  T.  K  S. 
69. 

According  to  the  last  State  census,  there  were  19,179 
native  bom  women  above  twenty-one  years  of  age  residing  in 
Des  Moines,  or  741  more  than  there  were  men  of  like  age, 
and  no  time  need  be  wasted  in  deducing  from  this  proof  that 
more  qualified  female  voters  than  were  necessary  to  over- 
come the  majority  resided  in  the  city  June  20,  1907,  the 
day  of  the  election.  In  view  of  the  fair  inference  that  prob- 
ably more  than  half  of  those  entitled  to  vote  were  denied 
the  privilege,  no  consideration  need  be  given  the  suggestion 
that  but  slight  injury  resulted  from  the  deprivation  of  this 
important  right.  The  suggestion  that  so  much  of  section 
1131  as  allows  women  to  vote  without  registration  has  been 
repealed  is  disposed  of  by  what  has  been  said.  We  reach  the 
conclusion  that  the  election  was  invalid,  and  that  defendants 
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into  a  contract  with  one  J.  J.  Keefe  to  furnish  the  labor  and 
material  whereby  to  construct  the  building  according  to  cer- 
tain plans  and  specifications  for  the  agreed  price  of  $73,500. 
By  the  terms  of  this  contract  the  contractor  was  to  furnish 
all  the  labor  and  material,  and  to  build,  furnish,  and  com- 
plete the  hotel  in  every  particular  and  detail,  according  to 
the  plans  and  specifications.  Provision  was  made  for  changes 
and  alterations  by  the  owner  with  the  consent  of  the  archi- 
tect ;  but>  if  they  entailed  any  additional  expense,  they  were 
to  be  agreed  upon  before  the  changes  were  begun.  The  owner 
was  not  to  pay  for  extra  work  or  material,  imless  ordered  by 
her  and  her  architect  in  writing.-  The  specifications  stated 
that  they  were  to  include  everything  necessary  to  complete 
the  building  as  shown,  although  the  items  were  not  specifically 
mentioned.  These  specifications  also  expressly  provide  that 
"electric  light  fixtures  to  the  extent  of  $500  are  included 
in  this  contract."  Soon  after  the  contract  was  entered  into, 
the  premises,  with  the  proposed  building,  were  leased  to  de-. 
fendant  Donohue.  Keefe  began  work  under  his  contract  at 
once,  and  some  time  during  the  month  of  December,  1905, 
the  question  of  electric  fixtures  for  the  building  came  up. 
Keefe  submitted  to  plaintiff  and  other  houses  a  list  of  the 
fixtures  and  electrical  supplies  to  be  used  in  the  hotel  for 
bids,  and  plaintiff's  bid  of  $912  was  accepted.  Donohue 
notified  both  plaintiff  and  Keefe  that  this  bid  was  accepted, 
and  that  Keefe  was  to  pay  $500  of  the  purchase  price  and 
the  owner  of  the  building  the  remainder.  Plaintiff  asked 
Keefe  about  this  arrangement,  and  he  (Keefe)  said  that  it 
was  all  right  so  far  as  he  was  concerned,  and  that  plaintiff 
had  better  ask  the  owner  about  the  matter.  Thereupon  plain- 
tiff met  the  agent  of  the  owner,  who  had  the  building  in 
charge,  and  asked  him  if  Donohue's  selection  of  the  fixtures 
for  the  hotel  was  all  right,  to  which  the  agent  said,  "  Cer- 
tainly." Plaintiff  then  put  in  the  fixtures  which  had  been 
selected,  received  the  $500  from  Keefe,  and  asked  the  owner 
for  the  balance.     His  request  was  refused,  on  the  ground 
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that  Keefe  was  to  furnish  these  fixtures.  Thereupon  this 
action  was  brought  against  the  then  owners,  Mary  Purslow 
having  died  in  the  meantime,  the  contractor,  Keefe,  and  the 
tenant^  Donohue.  The  judgment  was  against  the  owners 
of  the  building  alone,  and  from  that  they  appeal. 

They  contend  that  Keefe  was  bound  under  his  contract 
to  furnish  all  the  fixtures,  that  neither  they  nor  their  an- 
cestor knew  that  Keefe  or  Donohue  was  ordering  more  fix- 
tures than  the  specifications  called  for,  that  neither  Keefe 
nor  Donohue  had  any  authority  to  order  any  fixtures  costing 
more  than  the  estimated  $500  named  in  the  specifications, 
and  that  whatever  else  was  done  in  this  regard  was  not  bind- 
ing upon  them.  These  contentions  are  based  upon  two 
propositions,  which  are  strongly  insisted  upon:  First,  that 
Keefe  under  his  contract  was  to  furnish  all  the  fixtures  for 
the  hotel,  and  to  complete  the  same  in  full  according  to  the 
plans  and  specifications;  and,  second,  that  defendants  made 
no  contract  with  plaintiff  to  supply  any  fixtures  whatever. 
Going  back  to  the  written  contract,  it  will  be  discovered  that, 
while  Keefe  was  to  furnish  all  the  labor  and  material  for  the 
construction  of  the  building  according  to  the  plans  and  speci- 
fications, the  electric  light  fixtures  were  specifically  men- 
tioned and  Keefe  was  not  boimd  to  put  in  more  than  $500 
worth  thereof.  It  does  not  clearly  appear  just  what  sort  of 
electric  fixtures  were  set  forth  in  the  specifications ;  but  it  is 
manifest  that  Keefe^s  obligation  with  reference  thereto  was 
estimated  at  $500,  and  that  beyond  that  amount  he  was  not 
required  to  go.  When  the  matter  came  up  it  was  discovered 
that  the  hotel  could  not  be  equipped  with  proper  electric  fix- 
tures for  $500.  Donohue,  the  tenant,  was  informed  of  this, 
and,  when  plaintiff's  bid  was  accepted,  the  conversations  be- 
tween plaintiff,  Donohue,  Keefe,  and  the  agent  of  the  owner, 
to  which  we  have  referred,  occurred.  There  is  no  doubt  that 
the  fixtures  put  in  the  building  could  not  be  supplied  for 
$500,  and  it  is  admitted  that  Keefe  has  paid  the  $500  which 
was  included  in  his  contract.  There  is  also  no  doubt  that 
Keefe  cannot  be  held  liable  for  the  additional  cost  of  the 
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fixtures,  for  he  did  not  make  any  contract  to  pay  this  amount 
Donohue,  the  tenant,  did  not  assume  to  act  for  himself,  and 
there  is  no  groimd  for  holding  him.  The  sole  question  in 
the  case  is  the  liability  of  the  owners  for  the  cost  of  the 
fixtures  over  and  above  the  $500. 

It  is  perfectly  manifest  that  Keefe  was  not  to  put  in 
fixtures  costing  more  than  $500,  and  that  the  exact  kind  and 
character  of  the  fixtures  was  to  be  determined  after  the 
work  had  progressed  to  the  point  where  it  was  necessary 
to  decide  the  matter.  The  contract  did  not  require  Keefe  to 
put  in  any  certain  fixtures,  nor  was  he  bound  to  put  in  any 
which  cost  more  than  $500.  Indeed,  it  appears  that  the  mat- 
ter of  the  character  and  kind  of  electric  fixtures  which  were  to 
be  put  in  was  to  be  left  to  future  negotiations.  The  written 
contract  contains  no  other  limitations,  and  it  is  clear  that 
Keefe  is  not  liable  beyond  the  $500  which  he  has  paid.  The 
testimony  shows  that,  when  the  tenant  learned  the  fixtures 
could  not  be  put  in  for  the  $500,  he  consulted  with  the  owner's 
agent,  advised  him  of  the  situation,  and  that  the  agent  said : 
"We  will  have  to  have  them  anyway.  Go  ahead  and  get 
them."  Moreover,  the  evidence  makes  it  appear  that  Dona- 
hue acted  as  agent  for  the  owner  of  the  building  during  its 
entire  construction,  gave  directions  and  orders  with  refer- 
ence thereto,  and  was  treated  as  agent  of  the  owner  for  the 
construction  of  the  hotel.  This  agent,  Donohue,  went  over 
the  list  of  fixtures,  approved  it,  and  said  the  owner  would 
pay  all  over  $500  of  the  cost.  Another  confessed  agent  of 
the  owner  said  that  Donohue's  selection  was  all  right,  thus 
confirming  the  tenant's  authority  to  make  choice  of  the  fix- 
tures for  the  hotel.  We  are  satisfied  that  the  owner  of  the 
building  and  her  immediate  agent  authorized  the  tenant  to 
make  the  selection  of  the  fixtures,  fully  amderstanding  that 
if  they  amotmted  to  more  than  the  $500  the  owner  was  to 
be  responsible  for  the  overplus.  This  finding  settles  the 
case  in  the  plaintiflF's  favor,  for  the  law  is  not  seriously  in 
dispute. 

The  decree  seems  to  be  correct,  and  it  is  affirmed. 
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Floyd  County,  Iowa,  Appellant,  v.  Ernestina  Wolfe,  In- 
sane, and  EoBEET  Eggeet,  her  guardian.  Appellees. 

Homestead  exemption:  rights  of  wife  divorced  on  ground  of  in- 
sanity. The  homestead  exemption  is  purely  of  statutory 
origin  and  can  be  enjoyed  only  by  those  persons  or  classes 
designated  by  the  legislature;  and  a  woman  confined  in  an 
asylum  for  the  insane,  and  without  issue  or  others  depending 
upon  her,  whose  marriage  has  been  annulled  on  the  ground  of 
her  insanity  at  the  time  of  her  marriage,  has  no  homestead' 
interest  in  the  property  of  her  divorced  husband  which  is  ex- 
empt from  execution  on  that  ground;  since  by  reason  of  her 
insanity  there  could  be  no  valid  contract  of  marriage  which 
would  confer  upon  her  any  marital  rights  or  duties. 

Appeal  from  Floyd  District  Court. — Hon.  C.  H.  Kelly, 

Judge. 

Tuesday,  July  7,  1908. 

Action  to  recover  on  account  of  moneys  expended  for 
the  support  of  the  insane  ward  in  the  State  hospital.  Judg- 
ment for  defendants,  and  plaintiff  appeals. —  Reversed  and 
remanded. 

L.  0.  Bus,  County  Attorney,  for  appellant 

Eggert  &  Lochwood,  for  appellees. 

Weavek,  J. —  In  the  year  1893  the  defendant  Emestina 
Wolfe,  was  married  to  one  Louis  Wolfe.  In  1895  they  be- 
came possessed  of  a  house  and  lot  in  Charles  City,  Iowa, 
which  they  occupied  as  a  home  until  the  year  1900,  when  the 
said  Emestina  was  adjudged  insane,  and  committed  to  the 
State  hospital  provided  for  such  unfortunates..  Since  that 
time  the  plaintiff  Flbytl  OcPimty  h^  expended  fdr  her  sup- 
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port  in  said  institution  the  sum  of  $733.50,  no  part  of  whidi 
has  been  repaid.  In  the  year  1905  Louis  Wolfe  brought  suit 
in  the  district  court  of  Floyd  county  to  annul  said  marriage, 
on  the  ground  that  the  defendant  was  at  the  date  thereof  in* 
sane  and  incapable  of  contracting  a  valid  marriage.  Upon 
due  notice  of  the  proceeding  and  trial  to  the  court,  a  decree 
was  entered  granting  the  relief  prayed,  and  providing  for  a 
division  of  the  homestead  property,  one-third  to  the  de- 
fendant Emestina  Wolfe  and  two-thirds  to  the  said  Louis 
Wolfe.  Since  that  time  the  property  has  been  sold  in  parti- 
tion proceedings,  and  the  proceeds  of  the  one-third  interest 
therein  of  Emestina  Wolfe,  something  less  than  $300,  is  in 
the  hands  of  the  defendant  Eggert,  her  guardian.  In  the 
case  at  bar  the  county  presents  a  claim  for  the  moneys  ex- 
pended for  the  support  of  the  ward,  and  asks  that  the  fund 
in  the  hands  of  the  guardian  be  applied  to  its  payment. 
There  are  no  children  of  said  marriage,  and  the  ward  is  still 
in  the  hospital  In  the  agreed  state  of  facts  to  the  above 
effect,  it  is  also  conceded  that  said  ward  is  not  the  head  of 
a  family,  has  no  family  dependent  on  her,  and  is  not  married. 
The  money  thus  obtained  by  the  guardian  constitutes  all  the 
property  of  the  ward,  and  the  guardian  offers  to  "  turn  it 
over  to  the  coimty  in  part  payment  of  its  claim,  provided 
the  superintendent  of  the  hospital  where  the  ward  is  con- 
fined will  furnish  a  certificate  that  she  is  and  will  remain 
incurably  insane."  On  this  showing  the  trial  court  held 
with  th^  contention  of  the  guardian  that  the  moneys  sought 
to  be  reached  were  exempt  to  the  ward  as  the  proceeds  of  the 
sale  of  a  homestead,  and  denied  the  prayer  of  the  petition, 
without  prejudice  to  the  renewal  of  the  application,  "  in  the 
event  that  for  any  reason  the  funds  cease  to  be  exempt.^ 
The  one  question  presented  by  the  appeal  is  whether  under 
the  agreed  facts  the  ward's  share  in  the  moneys  arising  from 
the  sale  of  the  property  occupied  by  her  and  the  said  Louis 
Wolfe  as  a  home  previous  to  the  annulment  of  their  mar^ 
riage  is  exempt  from  execution. 
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The  claim  of  exemption  is  based  upon  the  theory  that 
for  the  purposes  of  the  homestead  statute  the  ward,  after 
the  annulment  of  the  marriage,  is  entitled  to  the  homestead 
rights  of  a  divorced  wife.  The  statute  as  to  the  homestead 
jrights  of  a  divorced  person  reads  as  follows :  "  Section 
2973.  Family  Defined.  A  widow  or  widower,  though  with- 
out children,  shall  be  deemed  a  family  within  the  meaning 
of  this  chapter,  while  continuing  to  occupy  the  real  estate 
used  as  a  homestead  at  the  death  of  the  husband  or  wife, 
and  such  right  shall  continue  to  the  party  to  whom  it  is  ad- 
judged in  a  decree  of  divorce,  during  continued  personal 
occupancy.'^  It  is  also  further  provided  that  no  change  of 
the  homestead  without  the  concurrence  of  the  husband  or 
wife  shall  affect  his  or  her  rights  therein,  and  that  a  new 
homestead  to  the  extent  of  the  value  of  the  old  is  exempt  in 
all  cases  where  the  old  one  would  have  been.  Appellees 
seek  to  further  support  their  contention  by  reference  to  the 
statute  regulating  the  aimulment  of  marriages.  Without  set- 
ting it  out  in  full,  it  may  be  said  that  this  statute  provides 
that  a  marriage  may  be  annulled  where  either  party  was  in- 
sane or  idiotic  at  the  time  of  the  marriage  (Code,  section 
3182),  and  except  as  otherwise  provided  the  pleadings  and 
practice  in  such  cases  shall  be  the  same  as  in  actions  for 
divorce.     Code,  section  3183. 

Homestead  rights  are  the  creatures  of  legislative  enact- 
ment, and,  while  the  statute  is  to  be  construed  with  generous 
liberality  to  effect  its  benevolent  purposes,  the  court  may  not 
by  interpretation  or  construction  unduly  extend  its  scope  for 
the  benefit  of  persons  not  expressly  or  by  fair  implication  in- 
cluded in  the  list  of  its  beneficiaries.  The  homestead  which 
the  law  exempts  is  "  the  homestead  of  every  family."  Code, 
section  2972.  The  word  "  family  "  in  its  most  usual  sig^ 
nification  is  the  group  comprising  the  husband  and  wife  and 
their  dependent  children.  In  a  somewhat  more  enlarged 
sense,  it  consists  of  a  person  acting  as  head  or  manager  with 
others  living  with  and  depending  upon  him  and  occupying 
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the  same  home.  Parsons  v.  Livingston,  11  Iowa,  104; 
Arnold  v.  Waltz,  53  Iowa,  706;  In  re  Bwfferty  (D.  C.)  112 
Fed.  512 ;  Sheehy  v.  Scott,  128  Iowa,  551.  The  definition 
is  still  further  enlarged  by  the  statute  above  quoted,  and 
made  to  include  the  widow  or  widower,  though  without  chil- 
dren, while  continuing  to  occupy  the  real  estate  used  as  a 
homestead  at  the  death  of  the  spouse  and  the  divorced  person 
to  whom  it  is  adjudged  or  given  by  the  terms  of  the  decree 
of  divorce  during  his  or  her  continued  personal  occupancy. 
Code,  section  2973.  No  person  can  claim  the  benefit  of 
homestead  exemption  unless  he  or  she  comes  within  one  of 
the  classes  above  mentioned.  The  ward  in  this  case  is  con- 
fessedly not  the  head  of  a  family.  It  is  clearly  evident  that 
she  is  not  a  widow,  and,  unless  she  is  to  be  classed  as  a  wife 
to  whom  the  homestead  has  been  adjudged  in  a  decree  of 
divorce,  she  is  very  clearly  not  one  of  those  for  whom  the 
statute  clothes  the  property  with  exemption  from  execution. 
Upon  this  question  we  are  constrained  to  disagree  with 
the  learned  trial  court.  "Marriage  is  a  civil  contract  requir- 
ing the  consent  of  parties  capable  of  entering  into  other  civil 
contracts."  Code,  section  3139.  Without  such  consent  no 
marital  rights  are  acquired  and  no  marital  duties  imposed. 
If  one  or  both  of  the  parties  be  insane,  and  thereby  incapa- 
ble of  giving  the  consent  necessary  to  constitute  a  contract, 
there  can  be  no  marriage  in  law  or  in  fact  between  them, 
although  in  the  interest  of  good  order  the  courts  wiU  assume 
jurisdiction  to  decree  the  annulment  of  such  union.  But 
such  annulment  is  not  necessary  to  clothe  the  parties  with 
aU  the  rights  of  unmarried  persons.  Powell  v.  Powell,  18 
Kan.  371  (26  Am.  Rep.  774);  Wagmire  v.  Jetmore,  22 
Ohio  St.  271;  Wightman  v.  Wightman,  4  Johns.  Ch.  (S. 
Y.)  343;  Dare  v.  Dare,  52  N.  J.  Eq.  195  (27  Atl.  664); 
Patterson  v.  Gaines,  47  TJ.  S.  553  (12  L.  Ed.  553) ;  Drum- 
mond  V.  Irish,  52  Iowa,  41.  In  Wier  v.  Still,  31  Iowa, 
107,  this  court  stated  the  rule  as  follows :  "  This  contract 
rests  upon  the  consent  of  the  parties  thereto.     If  one  of 
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them  was  legally  incapable  of  consenting,  it  is  void,  and 
may  ber  so  declared  by  a  court  of  chancery.'*  In  the  case 
of  Stewart  v.  VandervoH,  34  W.  Va.  534  (12  S.  E.  736,  12 
L.  K.  A.  50),  a  claim  for  alimony  was  allowed  by  the  trial 
court  to  the  defendant  in  a  decree  annulling  the  marriage,  al- 
though there  was  no  statute  authorizing  such  allowance.  In 
reversing  that  order  the  court  says :  "  It  is  very  clear  that 
without  authority  of  statute  alimony  could  not  be  decreed  for 
it  never  was  a  marriage.  The  woman  was  never  a  wife." 
In  Powell  V.  Powell,  supra,  the  court  used  this  language: 
"  A  marriage  of  an  insane  person  is  absolutely  void  by  reason 
of  the  want  of  capacity  of  such  party  to  contract."  If,  then, 
in  the  case  before  us  there  was  no  valid  marriage,  ceremonial 
or  otherwise,  between  the  ward  and  Louis  Wolfe,  if  she  was 
not  his  wife  by  any  contract  or  bond  which  the  law  would 
recognize  or  enforce,  and  if  the  decree  adjudging  the  alleged 
marriage  to  have  been  void  is  not  a  decree  of  divorce  within 
the  meaning  of  our  statute  (and  we  see  no  way  to  escape 
either  conclusion) — then  this  unfortunate  woman  is  included 
in  none  of  the  classes  named  by  the  homestead  statutes  as 
being  entitled  to  its  benefits. 

We  do  not  mean  to  be  understood  as  holding  that  under 
no  circumstances  can  a  woman  whose  marriage  has  been  de- 
clared void  successfully  assert  homestead  rights.  She  and 
her  children,  if  she  has  any,  may  constitute  a  family  within 
the  meaning  of  the  law,  and  there  may  be  other  circum- 
stances not  appearing  in  this  case  under  which  she  could 
justly  claim  exemption.  But,  as  a  single  or  unmarried  per- 
son which  she  has  been  adjudged  to  be,  without  children  or 
others  depending  upon  her,  we  are  clear  that  no  such  exemp- 
tion exists  in  her  favor.  It  is  worth  while  also  to  notice 
that  the  exemption  which  the  statute  provides  for  the  benefit 
of  a  divorced  person  continues  only  so  long  as  he  or  she  shall 
continue  in  the  personal  occupancy  of  the  homestead.  This 
woman  is  not  and  concededly  was  not  in  the  personal  occu- 
pancy of  this  property,  nor  had  she  been  for  several  years 
Vol  138  lA.— 48 
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at  the  time  of  its  partition  sale.  It  is  true  that,  being  insane 
and  incapable  of  consenting  to  her  own  removal  to  the  hos- 
pital, she  may  be  considered  as  having  been  in  oonstructive 
possession  of  her  home  \mtil  it  was  sold  and  disposed  of,  and 
probably,  had  she  left  a  family  there  a  liberal  construction 
of  the  statute  would  allow  us  to  say  she  continued  in  per- 
sonal occupancy  of  it,  but  no  such  modifying  circumstance 
exists,  and  we  are  not  justified  in  saying  that,  although  for 
years  confined  in  the  hospital  for  the  insane,  the  ward  was 
at  the  same  time  in  the  actual  occupancy  of  her  home  in  a 
distant  part  of  the  State.  Still  other  reasons  could  be  ad- 
duced for  sustaining  the  claim  of  the  appellant;  but  those 
already  mentioned  we  regard  as  sufficient. 

The  authorities  cited  by  appellee  are  not  inconsistent 
with  this  conclusion.  Higgins  v.  Higgins,  117  Ky.  725  (78 
S.  W.  1124),  decided  by  the  Kentucky  court,  is  authority 
for  the  proposition  that  the  incarceration  of  a  wife  in  an  in- 
sane asylum  after  her  husband^s  death  does  not  affect  her 
homestead  rights.  In  the  opinion  thus  stated  we  fully  con- 
cur; but  it  has  no  application  to  the  case  of  a  woman  who 
is  neither  wife  nor  widow.  The  decision  in  Wiser  v.  Lock- 
wood's  Estate,  42  Vt.  720,  is  cited  to  the  effect  that  after  the 
death  of  the  husband  insane  at  the  date  of  marriage,  and 
where  no  proceedings  have  been  taken  to  have  such  marriage 
annulled  or  declared  void,  the  wife  becomes  entitled  to  the 
rights  of  a  widow.  With  this  also  we  may  agree,  but  the 
rule  stated  is  not  pertinent  to  the  facts  of  the  case  at  bar. 
Counsel  for  appellee  also  cite  the  case  of  Barber  v.  Barber, 
74  Iowa,  301,  as  holding  that  a  woman  who  married  an 
insane  person  in  ignorance  of  his  insanity  is  entitled  to  the 
rights  of  a  widow  after  his  death.  The  opinion  cited  does 
not  so  hold.  In  that  case  the  marriage  was  adjudged  void 
at  the  suit  of  the  wife  on  the  ground  that  the  husband  was 
insane  when  such  marriage  took  place,  and  she  was  permitted 
to  recover  from  him  compensation  for  her  services,  and  for 
the  impairment  of  her  health  occasioned  by  the  defendant's 
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treatment  of  her.  The  oourt  nowhere  expreesee  the  view  that 
a  woman  married  under  such  circumstances  is  entitled  to  the 
rights  of  a  widow  after  the  death  of  the  husband,  nor  was 
such  question  presented  by  the  issues  there  being  considered. 

It  is  unnecessary  to  further  pursue  the  discussion.  As 
we  have  already  stated,  rights  of  the  character  here  claimed 
by  the  appellee  are  of  statutory  origin,  and  can  be  claimed 
and  enjoyed  only  by  those  persons  or  classes  designated  by  the 
Legislature  in  the  creation  of  the  right  The  ward  in  this 
case  belongs  to  none  of  the  classes  thus  favored. 

It  follows  from  what  we  have  said  that  the  cause  must  be 
reversed  and  remanded  for  further  proceedings  not  incon- 
sistent with  the  conclusions  herein  announced. —  Reversed. 
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Abatbmbnt  of  Actions  to  Actions 

ABATEMENT  OF  ACTIONS.    See  Actions. 

ACCOUNTING.  See  Trusts. 
Absolute  good  faith  and  a  strict  accounting  by  a  trustee  is 
ordinarily  required,  but  where  the  beneficiary  is  of  full  age 
and  induces  the  very  conduct  of  which  he  afterwards  com- 
plains, is  satisfied  with  the  methods  of  the  trustee  while  they 
are  in  progress,  and  interferes  with  the  trustee  and  keeps 
part  of  the  accounts,  no  such  strict  accounting  is  required  as  in 
ordinary  cases.    Chirurg  v.  Ames,  697. 

ACTIONS. 

Abatement  of  actions.  Where  the  mortgagee  was  in  possession 
of  the  mortgage  during  all  the  time  that  payments  thereon 
were  made,  alleged  his  ownership  and  brought  the  same  into 
court,  and  the  mortgagor  pleaded  and  proved  payments  made 
to  him  and  treated  him  as  owner  after  the  time  it  was  con- 
tended he  had  parted  with  the  ownership,  the  mortgagor  could 
not  rely  on  a  general  allegation  in  his  answer  that  the  mort- 
gagee was  not  the  real  party  in  interest  and  thus  abate  the 
action.     Cain  v.  Vogt,  631. 

Election  of  remedies:  Exchange  of  property:  Rescission:  Re- 
covery of  possession.  Where  one  brings  an  action  to  rescind 
a  trade  on  the  ground  of  fraud  and  recovers  judgment  for 
the  value  of  the  property  given  by  him  in  the  exchange,  he 
cannot  thereafter  claim  ownership  of  the  property  received 
by  him  as  against  an  action  for  its  possession  by  the  other 
party;  nor  has  he  a  right  to  retain  the  possession  of  the  prop- 
erty except  by  proper  legal  proceedings  to  subject  the  same  to 
the  satisfaction  of  his  judgment.    Wright  v.  Dudgeon,  510. 

Recovery  of  property:  Right  of  action.  Where  an  heir  and  the 
administrator  are  claiming  a  fund  in  the  possession  of  a  third 
person,  adversely  to  each  other,  the  heir  may  bring  an  action 
directly  against  the  third  person  therefor;  and  is  not  required 
to  wait  until  it  is  paid  to  the  administrator  and  then  present 
his  claim  in  probate  against  the  estate.  Barto  v.  Harrison, 
413. 

757 


Digitized  by 


Google 


758  INDEX. 

Actions  Continued  to  AmAL 

AGENCY.     Sec  Partnership— Sales. 

Principal  and  agent:  Evidence.  On  an  issue  as  to  whether  de- 
fendant was  the  purchaser  of  the  note  in  question  or  received 
it  from  plaintiff  for  collection,  the  evidence  is  reviewed  and 
held  to  justify  a  finding  that  the  defendant  received  the  same 
for  collection,  and  to  support  a  verdict  for  plaintiff  for  the 
full  amount  defendant  collected  from  the  maker.  International 
Harvester  Co.  v.  Walker,  638. 

Same:  False  statements  of  agent:  Liability.  An  agent  falsely 
representing  that  the  title  to  land  which  he  is  procuring  for 
his  principal  is  good,  subject  only  to  a  mortgage  which  has 
not  been  foreclosed,  is  liable  to  his  principal  for  the  damage 
he  may  suffer  by  reason  of  the  fact  that  there  had  been  a  fore- 
closure.   Varner  v.  Interstate  Exchange,  201. 

AGREEMENT  TO  WILL  PROPERTY.    See  Equity. 

ALIMONY.    See  Marriage  and  Div(»ce. 

APPEAL.     See  Bail  —  Drainage — Municipal  CoRPOBATiaNS. 

Appeal  by  State:  Questions  reviewed  Although  the  State  may 
appeal  a  criminal  case  to  secure  a  ruling  upon  the  proceedings 
for  future  guidance,  still  the  appellate  court  will  not  review  a 
directed  verdict  on  the  ground  of  insufficient  evidence,  since 
the  ruling  involves  no  more  than  a  finding  of  fact.  State  v. 
Gilbert,  336. 

Abstracts:  Time  for  filing.  Where  an  appellee  serves  an 
amended  abstract  more  than  eight  months  after  the  appel- 
lant's abstract  is  served,  and  no  excuse  for  the  delay  is  made, 
it  should  be  stricken  from  the  files  because  not  filed  within 
the  time  required.    Bohstedt  v.  Shanks,  686. 

Argument:  Right  to  reply.  Where  the  appellee  has  the  bur- 
den and  is  therefore  entitled  to  open  and  close  the  argument, 
but  gives  notice  that  he  waives  the  opening  and  thus  casts 
upon  the  appellant  the  burden  of  opening  the  argument,  he 
thereby  becomes  entitled  to  make  proper  reply,  if  filed  in 
time  to  avoid  interference  with  the  submission  of  the  case. 
Platner  v.  Kirby,  259. 

Delay  in  filing  argument.  Where  delay  in  filing  a  reply  argu- 
ment is  excusable  and  no  prejudice  appears  it  will  not  be 
stricken.    Bennett  v.  City  of  Emmetsburg,  67. 

Briefs:  Argument.  The  appellate  court  will  only  consider  such 
questions  as  are  properly  presented  in  the  briefs  and  argument : 
and  where  the  statement  of  a  point  amounts  to  no  more  than 
the  assignment  of  an  error  it  will  be  given  no  consideration 
unless  argued.    Kopecky  v.  Benish,  362. 
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Briefs:  Motion  to  strike.  Briefs  and  arguments  will  not  ordi- 
narily be  stricken  because  not  filed  in  order,  and  in  the  instant 
case  the  motion  to  strike  might  have  been  good  if  directed 
solely  to  appellant's  reply,  or  at  least  time  could  properly 
have  been  granted  for  appellees  to  meet  the  argument:  but 
as  the  motion  was  to  strike  all  of  appellant's  argument  it 
should  be  overruled.    Wood  v.  Hall,  308. 

Questions  not  raised  below.  The  appellate  court  will  determine 
a  cause  on  the  theory  on  which  it  was  tried  in  the  court  be- 
low, although  the  point  is  not  made  by  counsel;  as  when  the 
issue  of  an  express  warranty  is  tried  and  determined  without 
objection  in  the  trial  court,  it  cannot  be  contended  on  appeal 
that  such  issue  was  not  in  the  case.  Conkling  v.  Standard 
Oil  Co.,  696. 

ARGUMENT.    See  Appeau 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

General  creditors:  Distribution  of  assets.  Whatever  funds  cer- 
tain general  creditors  may  have  assisted  in  saving  to  the  es- 
tate by  contesting  an  invalid  claim  belong  to  all  the  general 
creditors,  who  stand  upon  the  same  footing,  such  contesting 
creditors  gaining  no  preference  by  reason  of  their  contest. 
In  Re  Assignment  of  Wilson,  225. 

ASSUMPTION  OF  RISK.    See  Railways. 

ATTACHMENT. 

Garnishment:  Funds  deposited  in  lieu  of  baiL  Money  furnished 
by  a  third  person  and  deposited  with  the  clerk  of  courts  in 
lieu  of  bail,  to  secure  the  release  from  custody  of  one  charged 
with  crime,  is  not  to  be  treated  as  a  loan;  and  while  it  is 
available  to  pay  any  fine  and  costs  that  may  be  assessed 
against  defendant,  it  is  not  the  property  of  defendant  in  the 
sense  that  it  is  subject  to  garnishment  at  the  suit  of  his  cred- 
itors.   Wright  &  Taylor  v.  Dougherty,  195. 

Wrongful  issuance:  Malice.  The  suing  out  of  an  attachment 
without  reason  to  believe  the  ground  stated  therein  to  be 
true  tends  to  show  malice;  but  malice  is  not  to  be  inferred 
from  the  mere  finding  that  nothing  was  due  the  plaintiff  be- 
cause of  defendant's  counterclaim.    Ahrens  v.  Fenton,  559. 

ATTORNEYS. 

Compensation  of  attorneys:  How  determined.  In  determining 
the  value  of  the  services  of  an  attorney  in  prosecuting  a  stock- 
holder's action  it  is  proper  to  take  into  consideration  the  time 
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employed,  the  amount  involved,  the  success  of  the  litigation, 
the  experience,  ability  and  standing  of  the  attorney  in  his 
profession;  and  in  an  action  of  this  kind  the  character  of  the 
defendant  is  involved  and  may  be  considered  as  bearing  upon 
the  importance  of  the  litigation;  but  compensation  cannot 
be  computed  on  the  basis  of  a  reasonable  contingent  fee,  and 
evidence  of  that  character  is  not  admissible.  Graham  v.  Ma- 
chine Works,  456. 

Attoraejr's  lien:  Enforcement:  Forum.  An  action  to  recover 
for  attorney's  services  and  establish  a  lien  therefor  is  triable 
at  law,  and  a  motion  to  transfer  the  cause  to  the  equity  cal- 
endar should  be  denied.    Barthell  v.  Railway  Co.,  688. 

Same:  Sufficiency  of  notice.  Notice  of  an  attorney's  lien  which 
is  embodied  in  the  original  notice  of  the  action,  claiming  a 
lien  "  for  legal  services  rendered  and  to  be  rendered,"  is  a 
compliance  with  the  statute  requiring  that  the  notice  shall 
state  in  general  terms  the  services  for  which  the  lien  ia 
claimed.    Idem, 

Contract  for  services:  Champerty.  An  attorney's  contract  for 
services  in  a  damage  suit  giving  him  the  right  to  settle  the 
claim,  which  right  is  not  exclusive,  is  not  champertous  or  void. 
Idem.    688. 

Suit  for  services:  Evidence.  Where  a  client  contracts  to  give 
his  attorney  for  services  a  stated  portion  of  the  amount  re- 
covered, and  notice  of  a  lien  therefor  if  given,  but  the  client 
settles  the  case  without  his  knowledge,  in  suing  for  his  serv- 
ices the  attorney  is  not  required  to  prove  the  validity  of  the 
client's  claim.    Idem, 

BANKRUPTCY. 

Discharge  in  bankruptcy:  Effect:  Judgments.  The  taking  and 
appropriating  of  plaintiffs  property  without  his  consent,  is  an 
unlawful  and  wilful  injury  to  property,  and  a  judgment  for  the 
value  thereof  is  not  released  by  a  discharge  in  bankruptcy. 
Bever  v.  Swecker,  721. 

Same:  Malicious  injury.  The  taking,  carrying  away  and  ap- 
propriation of  another's  property  without  his  consent  is  a 
"  malicious "  injury  to  the  property,  within  the  meaning  of 
the  bankruptcy  act.    Idem. 

BONDS. 

Liquidated  damages:  Penalty:  Recovery.  A  bond  given  to 
secure  two  or  more  conditions  of  varying  degrees  of  import- 
ance, or  in  excess  of  the  damages  reasonably  to  be  anticipated 
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from  its  breach,  will  be  treated  as  providing  a  penalty,  even 
though  by  its  term  it  prescribes  liquidated  damages;  and 
where  no  actual  damage  for  the  breach  is  claimed  a  recovery 
on  the  theory  that  it  provides  for  liquidated  damages  should 
not  be  allowed.    Sanders  v.  McKim,  122. 

BRIDGES.    See  Muniopal  Corporations. 

BANKS  AND  BANKING.    See  Equity. 

BAIL. 

Deposit  of  money:  Ownership.  Money  deposited  as  bail  for 
another,  after  satisfying  the  State's  claim,  is  the  property  of 
the  party  depositing  the  same  and  is  not  the  subject  of  assign- 
ment by  the  one  bailed.    Doty  v.  Braska,  396. 

Surrender  of  defendant.  Technically  speaking  bail  is  a  surren- 
der of  the  accused  into  the  friendly  custody  of  the  sureties 
on  his  bond,  who  become  bailees  or  custodians  of  his  person; 
and  the  sureties  may  be  exonerated  by  a  surrender  of  the 
accused  to  the  authorities  at  any  time  before  forfeiture  of  the 
bond,  and  possibly  at  any  time  before  judgment.  State  v. 
Sandy,   580. 

Same:  Forfeiture  of  bond:  Excuses.  The  purpose  of  the  bail 
bond  is  to  secure  the  attendance  of  defendant  upon  court 
rather  than  to  profit  by  its  breach,  and  for  this  reason  a  de- 
fendant may  excuse  a  forfeiture  of  the  bond  for  good  cause 
shown  and  his  sureties  will  be  exonerated  if  he  is  produced 
in  execution  of  the  judgment;  but  neither  the  fact  that  de- 
fendant forgot  the  date  he  was  to  appear;  that  he  had  no 
money  to  get  from  his  residence  to  the  place  of  trial  and 
could  borrow  none;  nor,  that  he  was  ill  at  the  time,  no  show- 
ing being  made  that  the  nature  of  his  sickness  prevented  his 
attendance,  constitutes  a  suflficient  excuse  to  obviate  the  for- 
feiture of  the  bond.    Idem. 

Same:  Appeal:  Matter  not  presented  below.  The  fact  that  a 
defendant  appeared  and  pleaded  guilty  and  was  sentenced 
after  forfeiture  of  his  bond,  will  be  given  no  consideration 
on  appeal,  where  the  same  was  not  made  a  ground  of  the 
motion  in  the  trial  court  to  have  the  entry  of  forfeiture  set 
aside.     Idem, 

CARRIERS.    See  Railways. 

CHATTEL  MORTGAGES. 

Assignment:  Failure  to  record:  Priority  of  liens.  The  unre- 
corded assignment  of  a  chattel  as  well  as  of  a  real  estate 
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mortgage  will  not  be  given  precedence  over  the  lien  of  a  sab- 
sequent  mortgagee  without  notice;  so  that  where  the  assignee 
failed  to  record  his  assignment  but  left  it  in  the  power  of  the 
mortgagee  to  release  the  same  of  record,  who  did  so,  taking 
another  mortgage  upon  the  same  property  to  secure  the  same 
debt,  and  transferred  the  same  to  another  and  innocent  pur- 
chaser, the  holder  of  the  second  mortgage  acquired  the  prior 
lien.    Central  Trust  Co.  v.  Stepanek,  131. 

Same.  The  assignee  of  a  chattel  mortgage  is  a  purchaser  within 
the  contemplation  of  the  recording  act  relating  to  the  sale 
or  mortgage  of  personal  property  where  the  vendor  or  mort- 
gager retains  the  possession.    Idem. 

Consideration.  Both  a  note  contemporaneously  executed  with 
a  chattel  mortgage,  and  one  past  due  at  that  time,  are  a  valid 
consideration  for  the  mortgage.  Merchants'  Bank  v.  Soesbe, 
354. 

Sale  by  administrator:  Waiver  of  liou  A  chattel  mortgagee 
does  not  waive  his  priority  right,  as  to  the  proceeds  of  a  sale 
of  the  property,  by  permitting  the  administrator  of  a  deceased 
mortgagor  to  sell  the  same  under  an  order  of  court.     Idem, 

COMPROMISE  AND  SETTLEMENT. 

Family  settlement:  consideration:  Statute  of  frauds.  A  joint 
agreement  in  the  nature  of  a  family  settlement,  to  be  sup- 
ported by  a  consideration,  must  have  been  mutually  assented 
to  by  all  of  the  parties  thereto;  and  the  agreement  to  pay 
money  one  to  the  other  for  the  purpose  of  equalizing  their 
interests,  after  the  expiration  of  one  year,  cannot  be  shown 
by  parol.    Slaughter  v.  McManigal,  643. 

Same:  Sufficiency  of  proof.  A  joint  family  settlement  involv- 
ing the  payment  of  money  from  one  member  of  the  family 
to  another  must  be  clearly  proven  by  direct  and  positive  testi- 
mony. Evidence  held  insufficient  to  show  a  settlement 
Idem. 

Res-Judicata.  Approval  by  the  court  of  an  administrator's  set- 
tlement for  the  negligent  death  of  his  intestate,  when  the 
settlement  was  fraudulently  procured,  is  not  an  adjudication 
of  the  question  of  damages  and  will  not  preclude  the  admin- 
istrator, in  a  subsequent  action  for  the  death,  from  relying 
upon  the  fraud.    Kelley  v.  Railway  Co.,  273. 

CONSTITUTIONAL  LAW.       See  Elections. 

Legislative  enactments:  Sufficiency  of  title.  The  constitutional 
provision  that  a  legislative  act  shall  embrace  but  one  subject 
and  matter  properly  connected  therewith,  which  shall  be  ex- 
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pressed  in  the  title,  should  not  be  given  a  narrow  construc- 
tion; but  if  all  the  provisions  of  the  act  have  one  general  ob- 
ject which  is  fairly  expressed  in  the  title  it  is  a  compliance 
with  the  constitution:  so  that  a  statute  authorizing  a  city  to 
purchase  ground,  erect  public  buildings  thereon  and  to  levy 
a  special  tax  for  that  purpose,  comprehends  the  issuance  of 
bonds  in  anticipation  of  the  tax,  which  latter  provision  is  ger- 
mane to  the  main  purpose  of  the  act  and  not  of  such  a  sepa- 
rate and  independent  character  as  to  require  separate  mention 
in  the  title.    Beaner  v.  Lucas,  215. 

CONTEMPT.    See  Intoxicating  Liquors. 

CONTRACTS.      See  Corporations  —  Drainage. 

Breach:  Pleadings.  A  petition  which  fairly  states  a  cause  of 
action  founded  upon  contract  should  not  be  condemned  as 
fatally  deficient  because  the  pleader,  in  drawing  his  conclu- 
sions, also  stated  matter  indicating  that  defendant's  wrong 
consisted  in  the  making  of  a  false  representation.  Conkling 
V.  Standard  Oil  Co.,  596. 

Bnildmg  contracts:  Damages  for  noncompliance:  Defenses. 
A  building  contractor  who  undertakes  to  erect  a  building  at  a 
certain  time  of  the  year,  and  to  do  the  work  in  a  first  class 
manner,  will  not  be  heard  to  say  that  defects  therein  are  be- 
cause of  the  construction  at  that  season,  the  contract  in  no 
way  relieving  him  from  protecting  the  work  and  material 
from  the  inclemency  of  the  weather.  Brent  v.  Head,  Wester- 
velt  &  Co.,  146. 

Same:  Waiver  of  damages.  Neither  failure  of  the  owner  to 
take  charge  of  the  construction  of  his  building  upon  discovery 
of  defective  work  by  the  contractor,  when  no  such  authority 
is  given  him  by  the  contractor;  nor  occupancy  under  an  agree- 
ment for  future  adjustment  of  damages  for  known  defective 
construction:  nor  occupancy,  without  knowledge  of  defects, 
will  constitute  a  waiver  of  the  right  to  claim  damages  for  any 
defects  there  may  be.    Idem, 

Fraud:  Rescission.  Ordinarily  one  may  not  retain  what  he 
has  received  on  a  contract  and  rescind  the  same,  but  it  is  not 
necessary  that  the  restoration  be  in  kind  where  that  has  been 
rendered  impossible  by  the  act  of  the  other  party  in  carrying 
out  a  fraudulent  purpose;  in  such  circumstances  the  party 
making  rescission  is  not  required  to  sacrifice  all  that  he  has 
received  to  put  the  other  party  in  status  quo;  as  where  de- 
fendant fraudulently  procured  conveyances  to  plaintiff's  land 
and  in  return  conveyed  to  plaintiff  only  a  portion  of  other 
lands  as  agreed,  the  plaintiff  should  not  be  required  to  recon- 
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vey  the  land  received  and  accept  in  its  stead  a  worthless 
judgment  Creveling  v.  Banta,  47. 
Guaranty  contract:  Consideration:  Forbearance.  An  agree- 
ment to  forbear  the  enforcement  of  a  claim  is  a  valid  consid- 
eration for  the  promise  of  a  third  party  to  pay  the  debt  of  an- 
other, but  the  mere  fact  of  forbearance  is  not  sufficient  evi- 
dence from  which  to  infer  the  promise;  there  must  be  a  show- 
ing that  the  creditor  did  in  fact  forbear  at  the  request  of  the 
debtor  upon  the  strength  of  the  third  party's  promise.  Queal 
V.  Peterson,  514. 

CONVERSION. 
Offer  to  return  the  property.  After  there  has  been  a  complete 
conversion  of  the  property  the  wrongdoer  cannot  escape  lia- 
bility, nor  lessen  the  recoverable  damages,  by  an  offer  lo  re- 
turn the  same;  so  that  where  conversion  is  alleged  and  ad- 
mitted, the  defendant  only  questioning  a  right  of  recovery,  an 
instruction  that  an  offer  to  return  by  a  tender  before  suit 
would  defeat  recovery  is  erroneous.    Munier  v.  Zachary,  219. 

CONVEYANCES-      See  Fraud. 

Deeds:  Delivery:  Intent:  Evidence.  The  question  of  deliv- 
ery of  a  deed  is  chiefly  one  of  intent  to  be  gathered  from  the 
circumstances  surrounding  the  transaction  as  well  as  from 
direct  proof;  and  where  a  deed  is  handed  to  a  third  person 
under  circumstances  indicating  a  desire  and  intention  of  the 
grantor  that  upon  his  death  it  shall  be  delivered  to  the  grantee 
named  therein,  it  constitutes  a  delivery,  although  there  was 
no  express  direction  so  to  do;  and  it  is  immaterial  that  neither 
such  third  person  nor  the  grantee  knew  of  the  character  or 
existence  of  the  instrument  until  after  its  actual  delivery  to 
the  grantee.  Evidence  held  to  establish  an  effective  delivery. 
Criswell  v.  Criswell,  607. 

Same:  Delivery  to  third  party:  Present  interest:  Intent. 
Where  a  grantor  executes  a  deed  and  places  it  with  a  third 
person  for  future  delivery,  with  the  intent  that  it  shall  convey 
to  the  grantee  a  present  interest  in  the  property,  no  subse- 
quent act  of  the  grantor  respecting  the  property  can  affect  the 
validity  of  the  conveyance;  and  evidence  thereof  is  only  admis- 
sible on  the  question  of  the  grantor's  intent  at  the  time  of 
delivering  the  deed  to  such  third  person.  Kneeland  v.  Cow- 
perthwaite,  193. 

Same:  Gifts.  A  deed  to  property  placed  with  a  third  person 
for  future  delivery  to  the  grantee,  without  condition  or  reser- 
vation, is  unaffected  by  the  fact  that  the  same  is  a  gift    Idem. 
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Same:  Evidence  of  intent.  A  deed  itself  indicates  an  intention 
to  convey  a  present  interest  and  should  be  given  great  weight 
on  that  subject.   Idem, 

Same:  Conditional  delivery:  Fraudulent  possession  and  use. 
Where  deeds  were  executed  with  the  consideration  and  name 
of  grantee  left  blank  and  given  to  a  person  to  deposit  in  a 
bank,  where  they  were  to  remain  until  other  land  was  con- 
veyed by  such  person  to  the  grantors,  and  the  deeds  were  not 
deposited  but  used  by  such  person  for  his  own  benefit  there 
was  no  delivery  to  the  person  with  whom  they  were  intrusted 
which  would  pass  title,  as  his  possession  and  use  were  wrong- 
ful.   Creveling  v.  Banta,  47. 

It  is  only  where  it  was  intended  that  a  conveyance  should  take 
effect  from  the  fact  of  delivery  without  any  further  act  of  the 
grantor  that  oral  evidence  is  admissible  to  show  nondelivery; 
the  rule  has  no  application  where  the  instrument  was  given  to 
the  grantee  to  hold  in  escrow  until  the  doing  of  some  act  on 
his  part    Idem, 

Same:  Intent  of  grantor.  Delivery  of  a  deed  is  complete  only 
where  the  grantor  has  put  it  beyond  his  power  to  recall  or  re- 
claim it,  with  intent  that  it  shall  operate  as  a  conveyance;  and 
the  issue  is  one  of  fact,  to  be  ascertained  from  the  acts  and 
circumstances  indicating  a  present  intent  to  place  the  instru- 
ment under  the  control  of  the  grantee.    Idem. 

Same:  Parol  proof  of  delivery.  The  question  of  whether  there 
was  a  complete  delivery  of  the  deed  to  the  grantee  in  no  man- 
ner goes  to  the  terms  of  the  contract,  so  that  as  between  the 
grantor  and  grantee  named  therein  parol  evidence  is  admis- 
sible on  the  question  of  delivery;  but  parol  evidence  of  non- 
delivery to  the  original  grantee  is  not  admissible  as  against 
an  innocent  purchaser  from  him  for  value,  who  relied  upon 
his  apparent  ownership;  since  as  between  two  parties,  both  of 
whom  have  been  wronged,  the  one  least  in  fault  will  be  pro- 
tected.   Idem. 

Delivery  of  deed  with  consideration  and  grantee  left  blank.  Ac- 
tual delivery  of  a  deed  with  the  consideration  and  name  of 
grantee  left  blank  carries  with  it  implied  authority  to  fill  or 
cause  the  blanks  to  be  filled.    Idem. 

Same:  Bona  fide  purchaser:  Notice  of  fraud:  Evidence.  Evi- 
dence examined  and  held  to  show  that  one  dealing  with  the 
possessor  of  deeds  had  notice,  after  a  certain  date,  that  the 
same  had  been  obtained  by  fraud.    Idem. 

Conveyance  under  foreign  law:  Presumption  as  to  validity. 
The  law  of  a  foreign  State  will  be  presumed  to  be  the  same 
as  that  of  Iowa  in  the  absence  of  proof  to  the  contrary;  so 
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that  a  sheriff's  deed  to  property  in  a  foreign  State  made  on 
notice  and  sale  pursuant  to  a  power  of  attorney  contained  in 
a  mortgage  will  not  be  treated  as  a  valid  conveyance  by  the 
courts  of  this  State,  without  proof  that  the  law  of  the  foreign 
State  authorizes  a  transfer  of  title  in  that  manner.  Vamcr  v. 
Interstate  Exchange,  201. 

Construction:  Intent  of  grantor.  In  construing  a  conveyance 
effect  must  be  given  to  the  intention  of  the  gnrantor  as  ex- 
pressed in  the  language  of  the  instrument.  Ault  v.  Hilljrard, 
239. 

Same:  Esute  granted:  Rule  in  Shelley's  case.  A  conveyance 
to  one  for  life  with  the  remainder  to  "the  heirs  of  her  body 
begotten"  is  a  grant  of  the  fee  to  a  specific  class,  and  such 
words  are  to  be  taken  as  words  of  purchase,  to  which  the  rule 
in  Shelley's  case  has  no  application.    Idem. 

Same:  Change  of  theory.  Where  it  was  contended  that  the 
rule  in  Shelley's  case  was  applicable  to  the  construction  of  a 
conveyance,  and  it  was  assumed  that  children  of  the  life  ten- 
ant were  in  being  at  the  time  of  the  conveyance,  it  cannot  be 
urged  on  appeal  that  the  effect  of  the  deed  was  to  create  a 
conditional  fee,  which,  after  the  birth  of  direct  issue  became 
absolute.    Idem. 

Undue  influence.  Mere  suspicion,  arising  from  opportunity  and 
personal  interest,  that  a  son  suggested  or  procured  the  making 
of  a  conveyance  from  his  father  to  himself,  is  not  suflScient 
to  warrant  a  conclusion  of  undue  influence.  Slaughter  v.  Mc- 
Manigal,  643. 

Same:  Mental  incapacity.  Mere  impairment  of  physical  powers 
by  age  and  the  incident  loss  of  mental  vigor  is  not  sufficient 
to  incapacitate  one  from  making  a  disposition  of  his  prop- 
erty among  his  children.    Idem. 

CORPORATE  STOCK.    See  Gifts. 

CORPORATIONS. 

Dissohition:  Rights  of  stockholder:  Statutes.  Code,  section 
1640,  does  not  authorize  a  stockholder  to  bring  an  action  in 
equity  to  dissolve  the  corporation  and  wind  up  its  affairs; 
this  right  is  reserved  by  the  statute  to  an  action  by  the  at- 
torney-general in  the  name  of  the  State  on  account  of  the 
violation  of  law,  and  it  leaves  to  the  stockholder  such  remedy 
as  he  previously  had.    Plantner  v.  Kirby,  259. 

Same.  While  courts  of  equity  will  control  the  action  of  offi- 
cers of  corporations  so  as  to  prevent  the  interests  of  minority 
stockholders  from  being  prejudiced  unlawfully,  yet  the  minor- 
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ity  is  not  entitled  to  a  decree  of  dissolution  simply  because 
of  dissensions  among  the  stockholders,  or  failure  of  the  officers 
to  successfully  conduct  the  business;  unless  the  corporation  has 
become  practically  insolvent,  and  then  the  minority  may  have 
a  receiver  appointed.    Idem, 

Emplosrment  contract:  Acquiescence.  Where  the  officers  of  a 
corporation,  with  full  knowledge  of  an  arrangement  previously 
made  with  plaintiff  to  manage  the  corporation  business,  ac- 
quiesce therein  and  permit  him  to  enter  upon  the  employment 
on  the  basis  proposed,  the  arrangement  becomes  conclusive 
on  both  parties.    Luin  v.  Grill  Co.,  268. 

Stockholder's  suits:  Recovery  of  attorney's  fees.  A  stock- 
holder's action  for  a  breach  of  trust  by  the  officers  of  the 
corporation  can  be  instituted  only  for  the  benefit  of  the  cor- 
poration, and  only  upon  the  refusal  of  the  corporation  to  act; 
and  the  plaintiff  stockholders  have  no  authority  to  bind  the 
corporation  by  a  contract  to  pay  attorney's  fees  for  the  prose- 
cution of  the  action,  but  are  entitled,  in  case  the  suit  is  suc- 
cessful, to  reimbursement  from  the  amount  recovered  of  all 
reasonable  expenses  including  atltomey's  fees.  Graham  v. 
Machine  Works,  456. 

COSTS. 

Taxation  of  costs.  Where  the  defendant  in  an  action  for  spe- 
cific performance  successfully  establishes  his  right  to  rescind 
the  contract  he  should  not  be  taxed  with  a  portion  of  the 
costs.    McDonald  v.  Benge,  591. 

COUNTIES.    See  Municipal  Corporations. 

CREDITORS*  SUITS.    See  Equity. 

CRIMINAL  LAW. 

Breaking  and  entering:  Evidence.  Proof  that  defendant  rolled 
back  a  door  to  the  freight  house  which  was  closed,  entered 
and  took  the  property,  will  support  a  charge  of  breaking  and 
entering.    State  v.  Richmond,  494. 

Punishment.  A  sentence  of  three  years  and  nine  months  is  not 
an  excessive  sentence  for  breaking  and  entering  a  freight  de- 
pot, when  there  was  neither  excuse  nor  palliating  circumstances 
except  an  offer  to  return  the  stolen  property.    Idem, 

Incest:  Corroboration:  Accomplice.  The  statute  does  not  re- 
quire corroborating  evidence  in  cases  of  incest  unless  the  other 
party  to  the  crime  is  an  accomplice;  but  where  force,  fraud, 
and  undue  influence  is  practiced  upon  the  female  to  bring 
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about  the  intercourse  she  is  not  regarded  as  an  accomplice. 
State  V.  Goodsell,  504. 

Same.  A  daughter  under  fourteen  years  of  age  is  presumed  in- 
capable of  committing  the  crime  of  incest,  and  though  she 
may  have  consented  under  the  teaching  that  it  was  right,  still 
in  the  absence  of  evidence  tending  to  overcome  the  presump- 
tion of  incapacity  to  appreciate  the  wrong,  she  cannot  be 
regarded  as  an  accomplice,  and  failure  to  instruct  on  the  sub- 
ject of  corroboration  is  not  erroneous.    Idem. 

Same:  Legitimacy  of  daughter.  It  is  enough  to  show  that  de- 
fendant is  the  father  of  the  female  with  whom  the  alleged  in- 
tercourse was  had  to  constitute  incest,  regardless  of  whether 
she  was  a  legitimate  child.    Idem, 

Same:  Evidence  of  other  similar  acts.  Other  acts  of  nndue 
familiarity  may  be  shown  as  tending  to  prove  the  crime  of 
incest  on  the  occasion  in  question.    Idem. 

Venue:  Evidence  held  sufficient  to  support  a  finding  that  a 
prosecution  for  incest  was  had  in  the  proper  county.  Idem, 
Larceny:  Indictment.  Breaking  and  entering  is  not  an  ingredi- 
ent of  the  crime  of  larceny  under  Code,  section  4833,  and  need 
not  be  alleged  in  the  indictment;  nor  need  it  be  alleged  that 
the  taking  was  done  unlawfully  and  wilfully:  it  is  sufficient  to 
state  that  defendant  did  feloniously  take,  steal  and  carry  the 
property  away.    State  v.  McDermet,  86. 

Same:  Value  of  property:  Evidence.  Where  stolen  property 
has  no  market  value  because  of  use,  its  cost  when  purchased 
may  be  considered  in  fixing  the  value  when  stolen.    Idem, 

Same:  Possession  of  stolen  property.  An  instruction  that  re- 
cent possession  of  stolen  property  is  prima  facie  evidence  of 
the  possessor's  guilt  of  the  larceny,  and  will  support  a  con- 
viction unless  the  other  evidence  raises  a  reasonable  doubt  of 
guilt,  is  held  to  have  been  correct,  when  taken  in  connection 
with  another  instruction  to  the  effect  that  defendant  need 
not  prove  his  possession  to  the  satisfaction  of  the  jury,  but 
if  his  explanation  is  sufficient  to  raise  a  reasonable  doubt  of 
guilt  they  should  acquit.    Idem, 

Same:  Felonious  taking.  To  constitute  larceny  there  must  be 
a  wrongful  taking  of  the  property;  where  the  possession  is 
rightful  even  though  with  the  intent  of  making  a  wrongful 
disposition  of  the  property  it  is  not  larceny  but  embezzlement, 
if  the  disposition  was  criminal  in  character;  and  a  conspiracy 
to  embezzle  the  property  will  not  render  the  taking  felonious 
when  the  possession  was  in  fact  rightful.  State  v.  Cothem, 
236. 
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Murder  in  second  degree;  Evidence:  Sentence.  Where  the 
jury  was  justified  in  finding  from  the  evidence  that  defendant, 
charged  with  murder,  had  had  several  altercations  with  de- 
ceased which  had  been  settled,  that  defendant  shot  deceased 
from  a  window  while  passing  his  house  along  a  footpath  lead- 
ing to  a  neighbor's,  immediately  came  out  of  the  house  while 
deceased  was  trying  to  get  away  and  snapped  his  gun  at  him 
again,  remarking  at  about  the  same  time  "  I  got  him,"  a  ver- 
dict of  murder  in  the  second  degree  was  justified  and  a  sen- 
tence of  fifteen  years  in  the  penitentiary  was  not  excessive. 
State  v.  Crayton,  602. 

Same:  Evidence  of  details  of  crime.  Where  the  evidence  tended 
to  show  the  administration  of  chloroform  in  connection  with 
the  killing  of  deceased,  it  was  competent  to  show  the  pur- 
chase of  chloroform  by  defendant  just  prior  thereto,  under 
an  indictment  charging  death  from  strangulation  at  the  hands 
of  defendant;  since  the  evidence  simply  tended  to  explain 
the  details  of  the  crime  and  not  to  prove  that  it  was  commit- 
ted otherwise  than  as  alleged.    State  v.  Rocker,  653. 

Same.  Proof  that  defendant  was  lighter  in  weight  than  de- 
ceased does  not  negative  the  fact  that  he  could  not  have  hung 
the  body  up;  especially  as  there  was  nothing  in  the  record 
to  show  the  length  of  the  rope  from  the  neck  to  the  fasten- 
ing above,  or  that  the  body  swung  clear.    Idem, 

Corpus  delicti:  Death  by  strangulation:  Evidence.  On  a 
prosecution  for  murder  the  evidence  is  reviewed  and  held 
sufficient  to  establish  the  corpus  delicti  independent  of  defend- 
ant's confession;  that  the  death  was  not  suicidal  but  felonious; 
and  that  defendant  accomplished  the  crime  by  strangulation, 
aided  therein  by  the  administration  of  chloroform.    Idem, 

Rape:  Complaints  of  prosecutrix:  Evidence.  On  a  trial  for 
rape  the  State  may  show  recent  complains  of  prosecutrix  to 
the  person  to  whom  they  would  naturally  be  made;  and  while 
it  is  not  permissible  for  such  evidence  to  go  into  the  details 
of  the  complaints  made,  enough  may  be  given  in  evidence  to 
show  the  nature  of  the  complaints,  even  though  it  involves 
to  some  extent  the  particulars  thereof.    State  v.  Symens,  113. 

Phjrsical  appearance  of  prosecutrix:  Evidence  of.  It  was  not 
error  to  permit  an  assistant  county  attorney,  who  was  present 
at  a  physical  examination  of  prosecutrix  shortly  after  the  com- 
mission of  the  crime  of  rape,  to  detail  the  appearance  of  the 
limbs  and  genital  organs  of  prosecutrix.    Idem, 

Assault  with  intent  to  rape:  Instruction.  An  instruction  to  the 
effect  that  if  defendant  did  not  commit  rape  because  plaintiff 
consented  to  the  intercourse,  still  if  such  consent  was  not 
Vol  138  Ia.— 49 
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given  until  after  defendant  had  assaulted  her  with  intent  to 
commit  rape  he  should  be  convicted  of  the  latter  offense,  is 
approved.    Idem. 

CRIMINAL  LAW  EVIDENCE. 

Admissions.  On  a  prosecution  for  breaking  and  entering  a 
freight  depot  the  implied  admissions  of  defendant  made  to 
the  company's  agent  in  attempting  to  avoid  a  criminal  prose- 
cution, and  not  in  settlement  of  any  civil  liability,  are  admis- 
sible against  him.    State  v.  Richmond,  494. 

Admissibility.  An  inquiry  which  assumes  facts  not  in  evidence, 
or  which  elicits  matter  for  impeachment  purposes  for  which 
no  foundation  has  been  laid,  should  be  excluded.  State  v. 
Symens,  113. 

Examination  of  witnesses:  Redirect  Where  the  fact  that  pros- 
ecutrix did  not  make  an  outcry  at  the  time  of  the  assault  upon 
her  is  brought  out  on  cross-examination,  the  State  is  entitled 
to  her  explanation  of  such  fact  on  redirect    Idem, 

Rebuttal  evidence:  Theory  of  crime:  Evidence  in  support  oL 
Evidence  of  the  condition  and  appearance  of  one  dying  from 
strangulation  is  competent  in  rebuttal  of  the  inference  to  be 
drawn  from  the  suspended  position  of  the  body  when  found, 
that  death  had  resulted  from  hanging;  and  where  the  State's 
evidence  tended  to  show  that  deceased  was  first  disabled  by 
chloroform  and  then  strangled  by  defendant,  evidence  of  the 
effect  of  chloroform  was  admissible  to  sustain  that  theory. 
State  v.  Rocker,  653. 

Subpoena  of  witnesses  at  expense  of  State:  Application:  Re- 
view. Assuming  that  the  State  may  appeal  from  an  order 
directing  the  subpoena  of  witnesses  for  a  defendant  at  public 
expense,  it  will  be  presumed  on  appeal  that  the  trial  court 
was  advised  of  the  materiality  of  the  evidence  before  making 
the  order,  the  record  being  silent  on  the  subject;  especially 
where  no  prejudice  is  shown.    State  v.  Gilbert,  336. 

INSTRUCTIONS. 

An  instruction  which  properly  defines  larceny,  which  is  a 
correct  statement  of  the  law  as  far  as  it  goes  and  which  is 
applicable  to  the  facts,  is  sufficient,  in  the  absence  of  a  re- 
quest for  further  instructions.  State  v.  McDerinet  86. 
Same.  The  instructions  in  the  instant  case  are  held  to  properly 
direct  the  jury  as  to  the  included  offense  of  petit  larceny. 
Idem, 

Limitations.  Where  the  circumstances  are  such  ad  to  show 
that  the  offence  of  incest  was  committed  within  the  statute  of 
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limitations,  if  committed  at  all,  it  is  not  necessary  to  instruct 
regarding  the  statute.    State  v.  Goodsell,  504. 

PRACTICE. 

Appeal  by  State:  Affirmance  of  judgment.  Although  a  verdict 
may  be  presumptively  wrong  because  of  erroneous  instruc- 
tions, it  will  not  be  reversed  or  set  aside  on  the  State's  ap- 
peal, but  the  judgment  will  be  affirmed  by  operation  of  law. 
State  V.  Cooper,  616. 

Argument:  Prejudicial  statements  of  counsel.  Although  ref- 
erence by  counsel  to  a  statement  of  defendant  relating  to  his 
conduct  toward  deceased,  which  is  claimed  by  a  defendant  ac- 
cused of  murder  to  have  been  made  in  his  sleep,  is  not  ad- 
missible; still,  when  there  is  nothing  in  the  record  aside  from 
the  nature  of  the  statement  to  apprise  the  court  whether  de- 
fendant claimed  to  have  been  asleep  when  making  the  state- 
ment, it  was  not  error  to  allow  the  statement  of  counsel  to 
stand.    State  v.  Rocker,  653. 

Trial:  Reopening  case:  Discretion.  Reopening  a  case  for  fur- 
ther testimony  is  largely  a  matter  within  the  discretion  of 
the  trial  court,  and  in  the  absence  of  an  abuse  of  such  dis- 
cretion a  reversal  will  not  be  ordered  for  a  refusal  to  do  so. 
State  V.  Crayton,  502. 

DAMAGES.  See  Contracts  —  Landlord  and  Tenant  —  Tele- 
graphs AND  Telephones. 

Personal  injury:  Earning  capacity:  Evidence.  While  ordina- 
rily a  loss  of  profits  cannot  be  shown  for  the  purpose  of  deter- 
mining the  amount  of  recovery  for  a  personal  injury,  still 
where  the  plaintiff  was  conducting  his  own  business  with  but 
little  assistance,  never  having  received  wages,  the  character 
of  the  business,  amount  of  the  time  given  to  it  and  its  returns, 
taken  in  connection  with  the  capital  employed,  may  be  shown 
in  proof  of  the  party's  earning  capacity  at  the  time  of  the  ac- 
cident.   Mitchell  v.  Railway  Co.,  283. 

Same:  Instructions.  Where  there  is  both  evidence  of  business 
profits  and  personal  earnings,  in  relation  to  the  damages  sus- 
tained because  of  a  personal  injury,  the  jury  should  be  directed 
to  give  no  consideration  on  the  question  of  profits  save  as  the 
same  tend  to  show  plaintiff's  earning  capacity;  but  a  party 
requesting  instructions  that  confuse  the  questions  of  profits 
and  earnings  cannot  complain  of  the  court's  omission  to  do  so. 
Idem, 

Pain  and  suffering:  Pleadings.  Where  the  allegations  of  the 
petition  in  a  personal  injury  action  are  to  the  effect  that  the 
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injury  is  permanent  and  that  future  pain  is  reasonably  cer- 
tain, a  general  allegation  of  damages  comprehends  future  pain; 
but  if  the  allegations  of  the  injury  do  not  indicate  a  condition 
likely  to  cause  future  pain,  and  such  inference  is  negatived  by 
allegations  of  the  several  elements  of  damage  to  be  considered, 
future  pain  and  suffering  should  not  be  taken  into  considera- 
tion.    Palmer  v.  City  of  Waterloo,  296. 

DEEDS.    See  ConveyaiJces. 

DOWER.      See  Marriage  and  Divorce. 

DRAINAGE. 

Manner  of  raising  funds:  Joint  action  of  counties.  The  boards 
of  supervisors  of  counties  into  which  a  drainage  district  ex- 
tends have  the  power,  acting  jointly,  to  determine  how  the 
funds  shall  be  raised  to  meet  the  expenses  apportioned  to  each 
county  for  constructing  the  drainage  system.  Wood  v.  Hall, 
308. 

Same:  Requirement  that  contractors  purchase  bonds.  The 
supervisors  of  two  counties  have  no  power,  whether  acting 
jointly  or  severally,  to  provide  that  contractors  for  the  con- 
struction of  a  drainage  system  extending  into  both  counties 
shall  purchase  bonds  to  provide  a  fund  for  preliminary  ex- 
penses and  for  the  rights  of  way:  and  such  a  requirement, 
manifestly  operating  to  increase  the  amount  of  bids  and  to 
prevent  competition,  should  not  be  included  in  the  notice  to 
contractors,  or  in  the  contracts;  but  where  a  bid  was  not  made 
with  a  view  to  buying  bonds  for  that  purpose  and  the  con- 
tract made  no  reference  thereto  it  should  not  be  held  invalid. 
Idem, 

Same:  Contracts:  Provisions  for  pasrment:  Construction.  A 
contract  for  the  construction  of  a  drainage  system,  extending 
into  two  counties,  that  the  contractor  shall  take  in  payment 
drainage  bonds  of  the  district  should  be  construed  as  re- 
quiring him  to  take,  not  bonds  of  the  district  for  the  issu- 
ance of  which  there  is  no  authority,  but  such  bonds  as  each 
county  acting  independently  may  lawfully  issue;  especially 
where  the  proceedings  of  the  boards  indicate  an  intention  to 
issue  such  bonds.    Idem, 

Same:  Issuance  of  bonds  to  contractors:  Injunction  by  tax- 
payers: EstoppeL  Taxpayers  who  knew  that  work  was  pro- 
gressing under  contracts  for  the  construction  of  a  drainage 
system  and  that  their  lands  were  to  be  taxed  to  pay  the  ex- 
pense; that  an  irregularity  existed  in  the  making  of  the  con- 
tracts to  which  they  failed  to  make  timely  objections  in  the 
proper  manner;  and  whose  lands  were  to  be  specially  bene- 
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fited  by  the  improvement,  are  estopped  to  question  by  in- 
junction the  validity  of  the  contracts,  because  of  a  mere  ir- 
regularity in  the  proposed  method  of  issuing  and  disposing 
of  bonds  to  pay  the  preliminary  expenses  of  the  system;  where 
the  supervisors  have  authority  to  raise  funds  in  that  manner 
when  properly  exercised.     Idem. 

Same:  Irregularity  in  contract:  Waiver.  That  part  of  a  con- 
tract providing  for  the  joint  issuance  of  bonds  for  the  con- 
struction of  a  drainage  system  extending  into  both  counties 
is  a  mere  irregularity,  which  may  be  rejected  and  the  con- 
tract be  otherwise  enforced.     Idem. 

Same:  Rejection  of  bids:  Modification  of  contract  The  board 
of  supervisors  may  reject  a  bid  for  the  construction  of  a  drain- 
age system  when  the  bidder  is  not  responsible,  and  its  action 
is  not  reviewable;  and  it  may  modify  the  contract  made  with 
the  lowest  responsible  bidder  when  for  the  benefit  of  the  prop- 
erty owners,  without  resubmitting  the  matter  for  bids.     Idem. 

Same:  Injimction.  The  discretion  of  supervisors  in  letting  a 
contract  for  the  construction  of  a  drainage  system  will  not 
be  interfered  with  by  the  courts,  where  no  actual  fraud  is 
shown  and  the  evidence  on  the  question  of  price  is  conflict- 
ing.    Idem, 

Same:  AppeaL  Upon  an  appeal  from  the  action  of  supervis- 
ors in  proceedings  for.  the  construction  of  a  drainage  system 
there  must  be  the  clearest  kind  of  proof  that  the  officers  have 
acted  without  jurisdiction,  or  have  abused  the  powers  con- 
ferred upon  them,  to  justify  interference  by  the  courts.    Idem. 

Wrongful  collection  and  discharge  of  water:  Measure  of  dam- 
ages. The  measure  of  damages  for  the  collection  of  water 
in  greater  quantities  and  discharging  it  upon  the  land  of  an- 
other in  a  different  manner,  by  means  of  a  tile  drain,  is  the 
difference  in  the  value  of  the  land  immediately  after  and  im- 
mediately before  the  construction  of  the  drain.  Kopecky  v. 
Benish,  362. 

EASEMENTS.    See  Real  Property. 

ELECTIONS- 

Mimicipal  elections:  Increase  of  indebtedness:  Statutes: 
Right  of  women  to  vote.  Sections  1  to  4  inclusive  of  chapter 
34,  Acts  32d  General  Assembly,  with  reference  to  the  purchase 
of  ground  and  erection  of  city  halls  in  cities  of  more  than 
50,000  population, .  do  not  confer  separate  powers,  but  are  in- 
terdependent and  were  enacted  with  the  single  purpose  of  au- 
thorizing such  cities  to  erect  city  halls  by  the  levy  of  a  special 
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tax,  or  the  issuance  of  bonds  for  that  purpose;  and  upon  a 
proposition  submitted  to  the  popular  vote  involving  the  ques- 
tion of  increasing  the  municipal  indebtedness  by  either  method 
for  that  purpose,  women,  having  the  other  qualifications,  arc 
by  the  provisions  of  Code,  section  1131,  entitled  to  vote. 
Coggeshall  v.  City  of  Des  Moines,  730. 

Constitutional  qualificatioii  of  voters:  Legislative  modificatton. 
Article  2,  section  1,  of  the  constitution  prescribes  the  quali- 
fication of  voters  at  municipal  elections,  as  the  term  is  used 
in  the  constitution,  and  the  legislature  has  no  power  to  add 
to  or  subtract  from  such  qualifications.    Idem. 

Same.  Article  2,  section  1  of  the  constitution  has  reference  to 
the  qualification  of  voters  at  the  elections  for  the  choice  of 
officers  only,  so  that  Code,  section  1131,  authorizing  women 
to  vote  on  questions  of  municipal  indebtedness  in  cities  of 
50,000  population,  is  not  in  violation  of  that  constitutional  pro- 
vision.   Idem, 

Class  legislation:    Exemption  of  women  from  registration.    The 

fact  that  the  statute  does  not  require  women  to  register  the 
same  as  men,  as  a  prerequisite  of  the  right  to  vote  on  the  ques- 
tion of  municipal  indebtedness  in  cities  of  50,000  population, 
is  not  such  an  unreasonable  classification  as  to  violate  the 
constitutional  provision  prohibiting  class  legislation.  Idem. 
Denial  of  right  of  women  to  vote:  EfiFect.  Where  the  refusal 
of  women  to  vote  on  the  question  of  municipal  indebtedness 
was  not  based  on  the  disqualification  of  the  particular  indi- 
viduals offering  to  vote,  but  objection  was  directed  against 
them  as  members  of  a  class,  and  it  appeared  that  there  were 
enough  qualified  voters  of  that  class  in  the  city  to  have 
changed  the  result,  the  refusal  of  the  votes  offered  invalidated 
the  election,  although  the  reception  of  the  same  would  not 
have  changed  the  result.    Idem. 

ELECTION  OF  REMEDIES.     See  Actions. 

EQUITY. 

Agreement    to    will    property:    Breach:    Equitable    liens.    Al^ 

though  a  decedent  may  have  agreed  to  give  his  property  to 
plaintiff  in  consideration  for  care  and  support,  still  upon  fail- 
ure to  do  so  and  recovery  of  a  money  judgment  therefor 
plaintiff  was  not  entitled  to  a  lien  on  specific  property  to  se- 
cure payment  of  the  same,  in  the  absence  of  an  agreement  to 
that  effect;  the  remedy  in  equity  is  to  have  a  trust  declared  in 
favor  of  plaintiff  for  the  services.  Johnston  v.  Myers,  497. 
Assignment  of  bank  deposits:    Priority  of  hens.    Where  pro- 
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ceeds  of  grain  grown  on  leased  premises  were  deposited  by 
the  purchaser  in  a  bank  to  the  credit  of  the  tenant,  and  the 
tenant  thereafter  gave  a  check  for  the  >mount  and  also  in- 
dorsed the  deposit  slip  over  to  a  third  person,  the  transac- 
tion amounted  to  an  equitable  assignment  of  the  fund  which 
a  court  of  equity  will  sustain  as  against  the  landlord's  stat- 
utory lien  for  rent,  although  the  check  may  not  have  been  ac- 
cepted or  certified  by  the  bank  as  provided  in  the  Negotiable 
Instruments  Act.    Hove  v.  Stanhope  State  Bank,  39. 

Same.  A  letter  written  by  a  debtor  informing  a  creditor  that 
he  has  a  fund  in  the  bank  and  directing  him  to  get  it  and  ap- 
ply it  on  his  own  and  other  stated  accounts,  together  with  a 
check  on  the  bank  for  the  amount  and  an  indorsement  and 
delivery  of  the  deposit  slip  amounts  to  an  assignment  in  fact 
of  the  fund.    Idem, 

Creditors'  suits:  Supplementary  proceedings.  Code,  section 
4087,  relating  to  a  judgment  creditor's  right  to  an  equitable 
action  to  subject  the  property  of  the  debtor  to  the  payment 
of  a  judgment,  etc.,  provides  an  entirely  different  remedy  from 
that  of  section  3979,  seq.,  relating  to  the  taking  of  mortgaged 
personal  property  on  execution.    McKee  v.  Murphy,  322. 

Same.  To  subject  the  property  of  a  judgment  debtor  to  the 
satisfaction  of  a  judgment  it  is  not  necessary  to  allege  the 
insolvency  of  the  debtor;  nor  is  an  actual  levy  necessary  to 
bring  the  plaintiff  within  the  provisions  of  the  statute.    Idem. 

Same:  Appointment  of  receiver.  In  the  proceeding  to  subject 
the  property  of  a  judgment  debtor  to  the  satisfaction  of  the 
judgment,  the  court  or  a  judge  thereof  may  appoint  a  receiver 
in  vacation  on  the  petition  of  either  party,  where  he  shows  a 
probable  right  or  interest  in  the  property,  and  that  the  same' 
is  in  danger  of  being  lost,  injured  or  impaired.    Idem, 

Equitable  relief.  Under  a  prayer  for  general  equitable  relief  a 
party  is  entitled  to  any  relief  consistent  with  the  facts  pleaded 
and  with  the  proof.    Johnston  v.  Myers,  497. 

Quieting  title:  Right  to  decree.  Where  plaintiff's  grantors,  in 
an  action  to  quiet  title,  accepted  a  quit  claim  deed  to  the 
property  from  another,  after  his  conveyance  by  general  war- 
ranty to  plaintiff,  denied  plaintiff's  right  to  a  decree  and  re- 
fused to  transfer  such  interest  until  after  the  close  of  the  evi- 
dence, a  decree  quieting  title  and  awarding  costs  was  proper. 
Hurni  v.  Sioux  City  Stock  Yards  Co.,  476. 

Same:  Attorney's  fees.  Where  the  grantor  in  a  warranty  deed 
subsequently  takes  a  conveyance  of  the  property  by  quitclaim 
from  another,  denies  his  grantee's  right  to  relief  against  the 
same  and  otherwise  asserts  rights  thereunder,  his  grantee  is 
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justified  in  demanding  a  quitclaim  of  the  interest  so  acquired, 
and  upon  its  refusal  is  entitled  to  attorney's  fees  as  provided 
in  Code,  section  4226.    Idem. 

Same:  Allowance  by  court:  PresumptioiL  The  trial  court  is 
not  required  to  hear  evidence  as  to  the  reasonable  amount  of 
an  attorney's  fee  under  the  provisions  of  Code,  section  4226, 
and  will  be  presumed  to  have  made  a  proper  allowance  in  the 
absence  of  a  contrary  showing.    Idem, 

Specific  performance:  Executory  contract  to  convey:  Future 
support  An  executory  contract  to  convey  real  property  in 
consideration  of  future  care  and  support  is  so  lacking  in  mu- 
tuality, until  the  care  and  support  has  been  fully  furnished, 
that  no  relief  by  way  of  specific  performance  of  the  agreement 
to  convey  can  be  given.    Allison  v.  Hallenbeak,  482. 

Same:  Equitable  relief.  A  court  of  equity  should  adjust  its  de- 
cree to  such  relief  as  the  plaintiff  shows  himself  entitled  to 
under  the  evidence,  irrespective  of  the  objections  made  to  the 
sufficiency  of  the  pleadings :  so  that  although  plaintiff  was  not 
entitled  to  specific  performance  of  an  executory  contract  to 
convey  real  property,  in  consideration  of  future  support  to  be 
furnished  defendant  until  such  support  was  furnished,  yet  an 
injunction  restraining  defendant  from  otherwise  disposing  of 
the  property  so  long  as  plaintiff  furnished,  or  was  ready  and 
able  to  furnish  such  support,  should  have  been  entered.    Idem. 

Same:  Want  of  consideratioii.  The  specific  performance  of  a 
contract  for  the  conveyance  of  land  for  which  there  was  no 
consideration  will  not  be  decreed;  as  where  defendants  be- 
lieved, at  the  time  they  made  the  contract  to  convey  to 
plaintiff  certain  lands  in  part  payment  of  his  commission,  that 
he  had  made  an  enforceable  contract  for  the  sale  of  their 
property  at  the  agreed  price  but  on  learning  otherwise  the 
contract  was  rescinded,  the  enforcement  of  plaintiff's  contract 
would  be  inequitable.    Wilson  v.  Larson,  708. 

Specific  performance:  Statute  of  frauds:  Evidence.  To  obviate 
the  statute  of  frauds  the  oral  proof  of  an  agreement  to  convey 
land  must  be  clear,  unequivocal  and  definite,  and  the  acts 
claimed  to  constitute  part  performance  must  be  exclusively 
referable  to  the  agreement.  Evidence  examined  and  held  in- 
sufficient to  establish  an  agreement  by  a  deceased  to  convey 
certain  lands  in  consideration  of  services  rendered  or  to  be 
rendered  him  in  his  lifetime.    Collins  v.  Collins,  470. 

ESTATES  OF  DECEDENTS. 

Claims:  Allowance.  A  claim  against  .^n  estate  is  not  finally 
adjudicated  until  passed  upon  by  the  court,  as  the  adminis- 
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trator  does  not  have  full  power  in  this  respect:  and  when  an 
administrator  or  executor  holds  a  claim  against  the  estate, 
an  heir  may  question  its  validity.  McDermott  v.  McDermott, 
361. 

Discharge  of  executor:  Impeachment  for  fraud  An  order  dis- 
charging an  executor  may  be  impeached  for  fraud  or  mistake, 
but  the  matter  must  be  something  extrinsic  or  collateral  to 
the  questions  tried  upon  the  original  hearing:  therefore  the 
correctness  of  an  executor's  report  of  a  matter  is  directly 
involved  in  his  order  of  discharge  and  cannot  again  be  liti- 
gated.   Bradbury  v.  Wells,  673. 

Same:  Ground  for  setting  aside:  Failure  to  report  assets. 
Failure  of  an  executor  to  account  for  shares  in  a  corporation- 
having  only  a  nominal  existence,  owning  no  assets  or  property 
of  any  kind,  will  not  warrant  the  setting  aside  of  an  order 
discharging  the  executor,  in  the  absence  of  a  showing  of 
prejudice;  although  had  objection  been  raised  at  the  hearing 

•  on  the  report  the  worthlessness  of  the  stock  might  not  have 
been  sufficient  excuse  for  not  listing  and  reporting  the  same. 
Idem. 

Same:  Unsold  real  estate.  Where  executors  are  authorized  to 
sell  real  estate  for  the  purpose  of  paying  debts  and  to  dis- 
tribute the  residuum,  failure  to  sell  certain  real  property  or  to 
refer  thereto  m  the  final  report  is  not  ground  for  setting  aside 
the  order  discharging  the  executors;  since  the  rights  of  the 
parties  therein  can  be  protected  without  questioning  the  va- 
lidity of  the  final  accounts.    Idem, 

Discovery  of  assets:  Procedure  to  recover  same.  The  proceed- 
ing authorized  by  Code,  section  3315,  relating  to  the  recovery 
of  estate  property  by .  an  executor  or  admmistrator  is  in- 
quisitorial in  its  nature,  and  the  court  or  judge  is  not  to  try 
any  issue  of  fact  as  to  the  wrongful  possession  of  the  property, 
but  only  to  determine  whether  there  is  such  an  issue;  and  if 
no  such  issue  is  developed  the  property  should  be  ordered 
turned  over  to  the  administrator,  otherwise  the  executor  or 
administrator  must  adjudicate  the  question  by  ordinary  pro- 
cedure.    Barto  v.  Harrison,  413. 

Same:  Adjudication:  Waiver.  An  order  discharging  one  sup- 
posed to  have  estate  property  in  his  possession  is  not  a  bar 
to  a  subsequent  action  against  him  by  an  executor  or  admin- 
istrator therefor;  but  an  order  against  him  for  the  delivery  of 
the  property  is  of  a  different  nature,  is  appealable  and  as 
between  the  executor  and  administrator  and  such  person  is  a 
final  adjudication  unless  appealed  from;  however  a  dismissal 
of  an  appeal  by  stipulation  is  a  waiver  of  any  right  to  rely  on 
the  order  of  the  probate  court  in  another  proceeding.    Idem. 
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ESTOPPEL.  See  Highways  —  Makwacb  and  DivcmcE— High- 
ways. 

EVIDENCE.  In  Criminal  cases,  see  Criminal  Law,  subhead 
EvuKNCE.    See  also  Conveyances  —  Usury. 

Admission  of  evidence:  Prejudice.  Where  plaintiff  in  an  action 
for  damages  for  breach  of  contract  not  to  reengage  in  the 
restaurant  business  alleged  that  defendant  had  induced  his 
help  to  leave  him,  and  defendant  pleaded  and  attempted  to 
prove  that  plaintiff's  losses  were  the  result  of  other  causes,  the 
admission  of  evidence  in  support  of  plaintiff's  allegation  was 
not  prejudicial  error.    Hall  v.  Barnard,  523. 

Erroneous  exclusion  of  evidence  is  harmless  where  the  answers 
desired,  if  taken,  could  not  have  effected  the  result  Tucker  v. 
Tucker,  344. 

Communications  by  telephone:  Telephone  communications  are 
receivable  in  evidence,  when  the  conversation  is  otherwise  ad- 
missible, although  the  witness  capnot  positively  identify  the 
person  with  whom  he  was  talking,  the  weight  of  the  evidence 
being  a  question  for  the  jury.  Conkling  v.  Standard  Oil  Co. 
596. 

Depositions:  Objections:  When  to  be  made.  Objections  to 
unimportant  deviations  from  the  statutory  method  provided  for 
taking  depositions  should  be  made  before  the  deposition  is 
offered  in  evidence,  so  that  permissible  corrections  as  to  formal 
matters  may  be  made;  such  as  failure  of  the  notary  to  recite 
and  return  the  commission;  and  upon  failure  to  so  make  such 
objection  the  deposition  when  offered,  if  material,  should  not  be 
excluded.     Bradley  v.  Hufferd,  611. 

Expert  evidence.  How  far  an  engineer  can  see  by  means  of  a 
headlight,  under  given  circumstances,  is  not  so  far  a  matter  of 
knowledge  and  experience  on  the  part  of  the  jurors  as  to  ren- 
der expert  evidence  on  the  subject  incompetent  Mitchell  v. 
Railway  Co.,  283. 

Foreign  deed:  Copy.  A  copy  of  a  sheriffs  deed  on  foreclosure 
in  a  foreign  State,  duly  certified  by  the  clerk  of  the  court  in 
which  the  proceeding  was  had  and  the  official  character  of  the 
clerk  is  also  certified  by  a  judge  of  the  court,  when  offered  in 
evidence  in  this  State,  is  not  subject  to  the  objection  that  it  is 
not  the  best  evidence.    Varner  v.  Interstate  Exchange,  20t 

Impeachment.  The  time  and  place  of  declarations  sought  to  be 
introduced  for  impeachment  purposes  should  be  fixed,  so  that 
the  witness  assailed  may  be  advised;  but  where  the  witness 
sought  to  be  contradicted  testifies  to  a  statement  substantially 
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as  claimed  no  prejudice  can  arise  from  a  failure  to  lay  the 
proper  foundation  to  contradict  him.    Gibson  v.  Seney,  383. 

Same.  It  is  permissible  to  show  the  occupation  and  character  of 
the  business  a  witness  is  engaged  in  for  the  purpose  of  im- 
peaching him,  but  particular  instances  of  falsehood  cannot  be 
shown  for  that  purpose.    King  v.  Railway  Co.,  625. 

Judicial  record:  Admissibility  of  entire  record  A  railway  com- 
pany having  pleaded  an  alleged  settlement  for  the  death  of  an 
employe  with  the  administratrix  of  the  deceased's  estate,  and 
offered  in  evidence  so  much  of  the  court  records  as  related  to 
an  approval  of  the  settlement,  the  plaintiff  was  entitled  to  offer 
the  balance  of  the  record  relating  to  the  disapproval  of  the  set- 
tlement and  the  approval  of  a  subsequent  report,  in  which  she 
alleged  that  the  settlement  was  procured  by  the  fraud  of  de- 
fendant's agents;  and  the  same  was  not  subject  to  the  objection 
that  it  was  a  self-serving  declaration,  or  that  a  judicial  record 
is  not  admissible  as  against  one  who  was  not  a  party  thereto. 
Kelley  v.  Railway  Co.,  273. 

Memoranda.  The  memoranda  of  a  sale  kept  by  a  merchant  in 
the  ordinary  course  of  his  business  and  as  part  of  his  system 
of  accounts  is  admissible  to  fix  the  date  of  the  sale.  Gibson 
v.  Seney,  383. 

Same.  A  memoranda  made  by  one  whose  duty  it  was  to  keep 
such  a  record  is  admissible  in  proof  of  the  facts  therein  re- 

.  cited,  when  the  proper  foundation  is  laid  for  its  introduction. 
Edwards  v.  Cedar  Rapids,  421. 

Parol  evidence:  Variance  of  writing.  Where  a  bill  of  sale  of 
personal  property  does  not  purport  to  state  the  agreement  of 
the  parties,  but  simply  evidences  a  transfer  of  title,  oral  evi- 
dence of  the  actual  agreement  does  not  tend  to  contradict  or 
vary  the  terms  of  the  writing  and  is  admissible.  Hall  v.  Bar- 
nard, 523. 

Same.  The  consideration  expressed  in  a  bill  of  sale  may  be  orally 
inquired  into,  and  it  may  be  shown  that  the  same  was  in  part 
the  consideration  for  an  agreement  not  to  reengage  in  the  busi- 
ness sold,  together  with  the  furniture  and  fixtures  in  connec- 
tion therewith.    Idem, 

Scope  of  cross-examination.  In  a  suit  for  the  value  of  personal 
services,  the  plaintiff  having  testified  in  chief  that  there  was  no 
agreement  as  to  his  compensation,  it  was  competent  to  show 
on  cross-examination  a  state  of  facts  tending  to  contradict  his 
direct  testimony.    Luin  v.  Grill  Co.,  268. 

Same.  Where  matters  are  for  the  first  time  developed  on  cross- 
examination  and  the  answers,  having  reference  to  certain  con- 


Digitized  by 


Google 


780  INDEX. 

EviDBNCB  Continued  to  Exbcutiovs 

versations,  were  in  the  nature  of  inferences  or  conclusions, 
the  right  on  re-examination  to  have  the  conversations  detailed 
should  not  be  denied,  to  the  end  that  the  court  and  jury  may 
draw  the  conclusion  therefrom  rather  than  the  witness.    Idem, 

Same.  Although  matters  are  improperly  gone  into  on  cross- 
examination  of  a  party  which  are  not  developed  on  the  exam- 
ination in  chief,  still  where  the  evidence  so  elicited  is  entirely 
consistent  with  and  in  support  of  his  contention  as  disclosed 
by  the  direct  examination,  its  admission  is  not  prejudicial;  nor 
will  the  admission  of  evidence  not  properly  cross-examination 
be  construed  as  prejudicial,  though  involving  a  contradiction 
of  other  witnesses  not  yet  examined,  where  their  evidence  is 
such  as  to  acquire  a  response  from  the  party  so  testifying. 
Gibson  v.  Seney,  383. 

Transactions  with  one  since  deceased.  The  statute  prohibiting 
a  party  from  testifying  to  a  transaction  with  one  since  de- 
ceased does  not  exclude  evidence  of  a  transaction  in  which  the 
party  testif3ring  as  a  witness  took -no  part;  and  where  such  evi- 
dence has  been  erroneously  excluded  the  error  is  not  waived 
by  failing  to  examine  further  along  the  same  line.  Barto  v. 
Harrison,  413. 

Withdrawn  pleadings.  When  one  division  of  a  pleading  has  been 
withdrawn  it  is  no  longer  a  part  of  the  pleadings,  and  can  only 
be  made  available  as  admissions  of  the  party  by  formally  in- 
troducing it  in  evidence;  and  the  weight  to  be  given  it  is  to  be 
determined  by  the  jury.     City  Deposit  Bank  v.  Green,  156. 

EXECUTIONS- 
Notice.    The  validity  of  an  execution  sale  is  not  affected  by  a 
failure  of  the  officer  to  give  notice  thereof  as  required  by  stat- 
ute.   Bowden  v.  Hadley,  71i. 

Same:  Sale  en  masse:  Inadequate  consideration:  Equitable 
relief.  The  objections  that  an  execution  sale  is  en  masse  and 
for  an  inadequate  consideration  are  not,  standing  alone,  stat- 
utory grounds  for  setting  the  sale  aside,  much  less  the  title  oi 
a  purchaser  who  has  acquired  a  deed;  there  must  be  equity  in 
the  entire  case  to  justify  the  interference  of  the  court.    Idem. 

Same.  The  sale  on  execution  en  masse  of  two  lots  occupied  by 
one  building  is  not  irregular;  and  in  the  instant  case  the  sale 
was  subject  to  a  mortgage  and  the  price' was  not  therefore  so 
inadequate  as  to  require  equitable  relief.    Idem. 

Notice  of  ownership:  Replevin.  Code,  section  3991,  relating  to 
notice  of  ownership  of  property  levied  upon  has  application 
solely  to  third  parties  claiming  to  own  the  property,  and  they 
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cannot  maintain  replevin  against  the  officer  without  first  hav- 
ing given  the  statutory  notice.    Railway  Co.  v.  Pierce,  508. 

Sales:  Validity:  Burden  of  proof.  Where  a  decree  and  exe- 
cution bear  the  same  date  it  will  be  presumed  that  the  execu- 
tion was  not  issued  until  after  the  decree  was  entered;  but  thi^ 
is  a  fact  question  with  the  burden  on  the  party  attacking  a  sale 
thereunder.    Iowa  Loan  Co.  v.  O'Connell,  361. 

Same:  Proof  of  irregularity.  To  overcome  the  presumption  of 
regularity  in  the  proceedings  leading  up  to  a  sale  on  execution 
the  evidence  must  be  clear  and  satisfactory.    Idem. 

EXECUTION  OF  INSTRUMENTS. 

Mental  capacity.  The  execution  of  an  instrument  raises  a  pre- 
sumption of  mental  capacity,  and  the  burden  is  upon  the  one 
asserting  incapacity.    Merchants'  Bank  v.  Soesbe,  354. 

Same:  Evidence.  Mere  mental  or  physical  weakness  is  not  suffi- 
cient to  avoid  an  instrument,  where  the  party  is  not  shown 
to  have  been  incapable  of  understanding,  in  a  reasonable  de- 
gree, the  nature  and  consequences  of  the  instrument  executed. 
Evidence  held  insufficient  to  show  mental  incapacity.    Idem. 

FRAUD.  See  Compromise  and  Settlement  —  Contracts  —  Con- 
veyances—  Landlord  and  Tenant  —  Railways  —  Usury. 
Deeds:  Cancellation:  Evidence.  To  set  aside  a  deed  regular 
on  its  face,  on  the  ground  of  fraud,  the  evidence  must  be  clear 
and  satisfactory.  Evidence  held  insufficient  to  justify  cancel- 
lation. Chirurg  v.  Ames,  697. 
False  representations:  Similar  statements.  Misrepresentations 
in  the  sale  of  property  similar  to  those  upon  which  a  recovery 
is  sought,  after  they  were  known  to  be  false,  are  admissible  on 
the  question  of  intent  in  subsequently  making  them.  Gibson 
V.  Seney,  383. 

False  statements  on  exchange  of  property:  Performance  by 
plaintiff:  Evidence.  In  an  action  for  false  representations  in 
the  sale  of  property,  the  evidence  is  held  sufficient  to  warrant 
a  finding  that  plaintiff  had  performed  his  part  of  the  agreement. 
Idem, 

Intentional  false  promise.  A  mere  false  promise  to  do  a  thing 
in  the  future  is  not  a  fraud;  but  where  the  promise  induces  an- 
other to  act  to  his  damage  and  there  was  at  the  time  a  secret 
intention  of  not  performing  the  promise,  the  transaction  is  an 
actionable  fraud;  as  where  one  procures  the  signatures  of  re- 
sponsible parties  to  a  note  on  the  representation  and  promise 
that  certain  other  responsible  parties  will  also  sign  the  instni- 
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ment,  not  however  intending  to  procure  their  signatures  but 
those  of  different  and  insolvent  parties.  City  Deposit  Bank  v. 
Green,  156. 

Ratification.  Where  defendants  contracted  to  purchase  certain 
shares  in  property  and  executed  a  joint  note  therefor  on  the 
representation  of  the  seller  that  certain  other  responsible  par- 
ties would  also  sign  the  note,  but  others  who  were  insolvent 
were  intentionally  substituted  in  their  stead,  a  retention  of  the 
property  by  defendants  after  the  discovery  of  the  fraud  was  not 
a  ratification  of  the  transaction.    Idem, 

Material  fabe  statements.  The  statements  made  to  procure  the 
signatures  of  parties  to  a  note  that  no  shares  in  the  property 
to  be  purchased  therewith  would  be  sold  to  irresponsible  par- 
ties, that  all  shares  had  been  subscribed  for  and  that  certain 
responsible  persons  would  sign  the  note,  were  material  and 
pertained  directly  to  the  subject  matter  of  the  undertaking. 
Idem. 

GARNISHMENT.    See  Attachment. 

GIFTS.    See  Conveyances. 

Direction  of  verdict.  Where  no  other  conclusion  could  properly 
be  drawn  from  the  evidence  than  that  a  valid  gift  of  certain 
certificates  of  deposit  and  shares  of  bank  stock  had  been  made, 
a  verdict  in  favor  of  the  donee  was  rightly  directed.  Tucker 
V.  Tucker,  344. 

When  complete.  A  gift  inter  vivos  becomes  complete  when  the 
intention  of  giving  is  fully  consummated  by  a  transfer  of  all 
right  to  and  dominion  over  the  thing  given:  and  this  rule  ap- 
plies to  a  deposit  of  funds  in  a  bank,  whether  represented  by 
passbook  or  certificate  of  deposit,  when  transferred  by  assign- 
ment and  delivery.    Idem, 

Same:  Corporate  stock.  A  gift  of  corporate  stock  is  complete 
by  assignment  and  delivery  with  authority  to  effect  a  transfer 
on  the  books  of  the  corporation.    Idem, 

Same:  Delivery.  Delivery  directly  to  the  donee  is  not  essential 
to  a  complete  gift:  it  may  be  to  an  agent  or  trustee  if  made 
with  the  intent  of  the  donor  to  relinquish  all  control  over  the 
property  and  to  invest  title  in  the  donee :  nor  is  it  material  that 
enjoyment  is  postponed  until  the  death  of  the  donor.    Idem, 

Same:  Temporary  possession  by  donor.  Where  there  has  been 
a  complete  gift  of  certificates  of  bank  deposits  or  shares  of 
stock  the  mere  fact  that  temporary  possession  has  been  ac- 
quired by  the  donor  for  the  purpose  of  collecting  reserved  in- 
terest or  dividends,  without  intent  of  reinvesting  him  with  the 
title,  will  not  affect  its  validity.    Idem, 


Digitized  by 


Google 


INDEX.  788 

HiGHWATt 

HIGHWAYS*     Sec  Municipal  Corporations. 

Abandonment:  Nonuser.  Where  a  highway  though  legally  laid 
out  was  in  fact  never  opened,  worked  or  otherwise  improved, 
for  a  large  part  of  its  length  was  impassable,  whatever 
travel  there  may  have  been  over  or  near  the  highway  was  infre- 
quent and  desultory,  and  the  same  had  been  fenced  and  used 
or  ag^ricultural  purposes  for  seventeen  years,  there  is  an  aban- 
donment and  the  highway  authorities  are  estopped  from  assert- 
ing any  claim  thereto.    Heller  v.  Cahill,  361. 

Establishment:  Record  of  proceeding:  Presumptions.  The  fact 
that  the  records  of  the  county  auditor  do  not  show  his  certifica- 
tion to  the  township  clerk  of  an  order  of  the  supervisors  direct- 
ing the  opening  of  a  highway,  or  the  clerk's  direction  to  the 
road  supervisor,  does  not  affect  the  validity  of  the  highway; 
since  the  same  are  not  required  by  statute  to  be  made  a  matter 
of  record :  and  even  if  essential  to  the  public  right  it  will  be  pre- 
sumed that  such  officials  performed  their  duty,  especially  after 
the  lapse  of  many  years.    Quinn  v.  Baage,  '426. 

Obstruction  of  highways.  A  public  highway  in  its  length  and 
breadth  belongs  to  the  public,  and  a  fence  constructed  near  the 
center  and  extending  along  the  highway  is  an  obstruction. 
Idem, 

Width  of  highways.  The  width  of  a  highway  need  not  be  re- 
cited in  the  proceedings  establishing  it,  as  the  same  is  deter- 
mined- by  statute  unless  otherwise  fixed  by  the  supervisors. 
Idem. 

Location  of  highway:  Description.  A  proposed  highway  desig- 
nated as  commencing  at  a  certain  section  corner  and  running 
thence  west  on  said  line  a  certain  distance  is  sufficiently  located, 
the  line  described  being  intended  as  the  center  of  the  highway. 
Idem. 

Right  of  public  to  highway.  The  mere  fact  that  a  highway 
fence  was  changed  by  only  one  of  the  adjacent  owners  after 
the  location  of  a  road  between  them,  will  not  prevent  the  pub- 
lic from  asserting  its  right  to  that  portion  of  the  highway 
occupied  by  the  other  owner,  whenever  the  public  convenience 
so  requires.    Idem. 

Donation  of  land  for  highway:  Statute  of  frauds.  Where  there 
has  been  a  donation  of  land  for  highway  purposes  which 
amounts  simply  to  a  waiver  of  the  right  to  damages,  there  can 
be  no  application  of  the  statute  of  frauds.    Idem. 

Limitations:  Abandonment:  E^oppeL  In  the  establishment  of 
highways  the  municipality  exercises  governmental  functions, 
so  that  the  statute  oi  limitations  does  not  run  against  it  with 
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respect  to  encroachments^  thereon;  but  where  a  highway  has 
been  totally  abandoned  for  more  than  ten  years  and  there  have 
been  existing  adverse  private  rights  for  a  like  period  the  doc- 
trine of  estoppel  has  been  applied:  however  the  mere  fact  that 
a  highway  fence  has  not  been  upon  the  tme  line,  and  the  ad- 
joining owner  has  enclosed  and  used  a  portion  of  the  same, 
will  not  estop  the  public  from  asserting  its  right  to  the  full 
width  whenever  required  for  travel    Idem, 

Highway  boondaries:  Acqmeicencc  The  doctrine  of  acquies- 
cence is  founded  upon  an  agreement  fixing  the  boundary  by 
long  recognition  and  maintenance  of  a  certain  defined  line,  and 
therefore  it  has  no  application  to  the  location  of  a  boundary 
between  a  public  highway  and  an  adjoining  owner,  for  no  one 
representing  the  public  is  authorized  to  agree  for  it  on  any 
particular  location.    Idem, 

Same:  Obstructions.  The  occupation  of  a  portion  of  a  high- 
way by  an  individual  is  a  mere  obstruction  for  which  no  lapse 
of  time  will  enable  him  to  acquire  a  right  therein;  and  no 
acquiescence  on  the  part  of  any  official  will  deprive  the  public 
of  its  right  to  use  the  whole  highway.    Idem, 

Same:  EstoppeL  Where  there  has  been  no  definite  location  of 
highway  boundaries  the  public  is  not  estopped  or  bound  by 
the  act  of  an  abutting  owner,  in  maintaining  a  fence  within  the 
limits  of  the  strip  established  as  a  highway,  however  long  con- 
tinued.   Idem, 

Same.  To  work  an  estoppel  against  the  public  the  occupancy  of 
an  individual  of  a  portion  of  a  highway  must  have  been  incon- 
sistent with  the  rights  of  the  public,  and  for  such  length  of 
time  that  indicates  acquiescence  by  the  public  officials  in  a 
permanent  appropriation  of  the  ground  for  other  purposes. 
The  individual  use  and  occupancy  in  the  instant  case  is  held 
insufficient  to  work  an  estoppel.    Idem. 

HOMESTEADS. 

Exemption:    Rights  of  wife  divorced  on  ground  of  insani^.    The 

homestead  exemption  is  purely  of  statutory  origin  and  can  be 
enjoyed  only  by  those  persons  or  classes  designated  by  the 
legislature;  and  a  woman  confined  in  an  asylum  for  the  insane, 
and  without  issue  or  others  depending  upon  her,  whose  mar- 
riage has  been  annulled  on  the  ground  of  her  insanity  at  the 
time  of  her  marriage,  has  no  homestead  interest  in  the  prop- 
erty of  her  divorced  husband  which  is  exempt  from  execution 
on  that  ground;  since  by  reason  of  her  insanity  there  could  be 
no  valid  contract  of  marriage  which  would  confer  upon  her  any 
marital  rights  or  duties.    Floyd  County  v.  Wolfe,  749. 
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HUSBAND  AND  WIFE.    See  Homesteads. 

INJUNCTION.    See  Drainage. 

INSTRUCTIONS,  in  Criminal  cases,  see  Criminal  Law.  Sec 
also  Municipal  Corporations. 
Failure  to  request:  Prejudice.  Where  the  court  instructed  the 
jury  in  an  action  to  recover  the  amount  of  notes  claimed  to 
have  been  collected  by  defendant  as  its  agent,  that  unless  plain- 
tiff proved  by  a  preponderance  of  the  evidence  that  it  sent  the 
notes  to  defendant  for  collection  it  must  fail,  defendants  could 
not  complain  of  the  court's  failure  to  refer  to  his  afl&rmative 
defense  that  he  purchased  the  notes;  especially  as  he  requested 
no  such  instruction.  International  Harvester  Co.  v.  Walker, 
638. 

Improper  reference  to  eiddence:  Waiver:  New  trial.  The  court 
in  its  instructions  should  not  give  undue  prominence  to  a  sin- 
gle evidentiary  fact  in  such  manner  as  to  mislead  the  jury  into 
giving  decisive  effect  to  a  matter  not  in  itself  controlling;  but 
if  the  court  is  misled  into  giving  such  an  instruction  by  counsel 
urging  the  error  in  a  motion  for  a  new  trial  there  may  be  a 
waiver  of  the  error,  still  if  the  court  is  of  the  opinion  that  coun- 
sel was  not  wholly  to  blame  for  the  erroneous  instruction  it 
may  disregard  the  waiver  and  grant  a  new  trial.  Doyle  v. 
Burns,  439. 

Statement  of  issues:  Variance.  The  false  representation  alleged 
in  this  action  was  that  defendant  stated  that  the  land  he  sought 
to  exchange  with  plaintiff  extended  to  a  railroad  track,  and  the 
court  in  stating  the  issues  made  the  same  statement  and  as 
suggested  by  the  evidence  added,  "  the  ends  of  the  ties  resting 
upon  the  land."  Held,  that  as  there  was  without  dispute  an 
intervening  alley  the  departure  of  the  instruction  from  the 
pleading  was  immaterial.    Gibson  v.  Seney,  383. 

Inaccurate  statements.  Although  expressions  in  an  instruction 
may  not  be  strictly  accurate  in  view  of  the  issues,  still  if  not 
misleading  they  will  not  be  held  prejudicial.  City  Deposit 
Bank  v.  Green,  156. 

Marshaling  the  evidence.  An  instruction  which  correctly  states 
the  rule  of  law  applicable  and  pertinent  to  the  matter  to  be 
determined  is  sufficient;  it  should  not  attempt  to  marshal  the 
evidence  or  by  special  mention  to  give  undue  prominence  to 
any  particular  phase  of  the  evidence,  except  possibly  in  the  case 
of  some  unfair  argument  or  other  unusual  circumstance  sug- 
gesting prejudice.  Kelley  v.  Railway  Co.,  273. 
Vol  138  Ia.— 50 


Digitized  by 


Google 


786  INDEX. 

iNSTXucTiONf  Contmued  to  Iiisuba»cb 

Review.  One  who  requests  an  instruction  submitting  an  issue 
cannot  complain  of  the  finding  on  that  question  on  appeaL 
Hamill  v.  Schlitz  Brewing  Co.,  138. 

Submission  of  issues.  Where  the  evidence  in  a  suit  for  services 
and  money  advanced  tended  to  show  that  the  money  plainti£E 
had  drawn  was  for  his  living  expenses  exclusive  of  comi>ensa- 
tion,  and  that  he  had  in  fact  advanced  money  to  his  employer, 
it  was  error  not  to  submit  his  claim  of  recovery  to  the  jury. 
Luin  V.  Grill  Co.,  268. 

INTEREST.    SeeUsuEY. 

INSURANCE.  See  Trademarks. 
Mutual  insurance:  Constitution  and  by-laws:  Notice.  An  in- 
surance contract  in  which  the  assured  agrees  to  be  bound  by 
the  constitution  and  by-laws  then  in  force  or  thereafter  to  be 
enacted  is  valid;  and  the  assured  is  bound  to  take  notice  of  by- 
laws, whether  adopted  prior  or  subsequent  to  the  contract,  if 
the  contract  makes  the  same  a  part  thereof.  Norton  v.  Order 
of  Foresters,  464. 

Same:  Classification  of  risks:  Reasonableness.  Although  the 
occupations  of  brakeman  and  yard  switchman  were  both  classi- 
fied as  hazardous  risks  at  the  time  the  certificate  was  issued* 
still  a  subsequent  by-law  declaring  the  occupation  of  switch- 
man in  railroad  yards  an  extra  hazardous  risk  and  not  to  be 
insured  against,  was  not  objectionable  as  an  unreasonable 
classification.    Idem, 

Same:  Change  of  occupation:  Vested  rights.  A  benefit  cer- 
tificate holder  who  is  bound  by  his  contract  to  take  notice  of 
any  reclassification  of  risks  subsequently  made,  has  no  vested 
right  which  is  impaired  by  the  adoption  of  a  by-law  rendering 
an  occupation,  which  he  subsequently  engages  in,  of  a  prohib- 
ited class  and  declaring  void  the  certificate  of  one  eng^aged 
therein.    Idem, 

Forfeiture:  Waiver.  A  waiver  is  a  voluntary  relinquishment  of 
a  known  right,  and  before  it  will  be  enforced  it  must  clearly 
appear  that  the  party  against  whom  enforcement  is  sought  was 
in  possession  of  all  the  material  facts:  so  that  the  acceptance 
of  assessments  or  expense  money  incident  to  proof  of  death 
by  a  mutual  insurance  company,  without  a  knowledge  that  as- 
sured had  engaged  in  a  prohibited  occupation  rendering  his 
certificate  void,  was  not  a  waiver  of  his  right  to  insist  on  a  for- 
feiture of  the  certificate.    Idem, 
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INTOXICATING  LIQUORS.    See  Pleadings. 
Assessment  of   mulct  tax:    Listing  of  persons  and  property. 

Should  the  assessor  fail  to  return  a  list  of  the  persons  engaged 
in  the  sale  of  intoxicating  liquors  and  a  description  of  the 
property  wherein  the  business  is  carried  on,  as  required  by  stat- 
ute, any  three  citizens  of  the  county  may  procure  the  listing 
of  such  persons  and  places  for  the  purpose  of  assessing  the 
mulct  tax;  and  it  is  no  objection  to  the  validity  of  the  tax  that 
the  same  was  assessed,  pursuant  to  such  listing,  after  the  ex- 
piration of  the  time  to  which  the  tax  relates.  Nat'l  Loan  & 
Inv't  Co.  V.  Board,  IL 
Bond:  Cancellation:  Statutes:  Mandamus.  Neither  chapter 
54,  Acts  29th  General  Assembly,  nor  Code,  section  1183,  re- 
ferred to  therein,  relating  to  qualification  for  ofifice,  requires 
any  action  on  the  part  of  approving  officers  in  cancelling  an  oflS- 
cial  bond  after  notice  by  the  surety  of  cancellation,  but  con- 
template that  notice  by  the  surety  company  and  return  of  the 
unearned  premiums  shall  operate  ipso  facto,  as  a  cancellation, 
and  madamus  to  compel  such  officer  to  act  in  the  premises  will 
not  He.    Fidelity  &  Deposit  Co.  v.  Jenness,  725. 

Same.  Chapter  54,  Acts  29th  General  Assembly,  relating  to  the 
cancellation  of  official  bonds  has  no  application  to  bonds  given 
under  the  mulct  law;  since  such  a  bond  is  continuing  and  can- 
not be  cancelled  by  the  surety  during  any  year  with  reference 
to  which  it  has  taken  effect;  but  it  may  be  revoked  at  the  close 
of  any  year  by  proper  notice  to  the  officer  whose  duty  it  is  to 
see  that  a  sufficient  bond  is  on  file.    Idem. 

Contempt:  Failure  to  file  list  of  employ6s.  The  statute  re- 
quiring a  saloonkeeper  to  file  with  the  county  auditor  a  list  of 
persons  employed  about  his  place  will  be  strictly  construed, 
when  considered  in  connection  with  contempt  proceedings  for 
failure  to  comply  therewith;  so  that  if  he  has  no  employes  he 
is  not  guilty  of  violating  the  law  by  failing  to  file  a  statement 
of  that  fact:  it  is  only  when  he  employs  persons  that  a  list  of 
their  names  must  be  so  filed.    Jones  v.  Mould,  683. 

Nuisance:  Evidence.  Evidence  reviewed  and  held  to  show  that 
defendant,  a  restaurant  keeper,  in  whose  possession  was  found 
a  large  quantity  of  beer,  had  the  same  for  illegal  sale,  and  also 
held  sufficient  to  support  an  injunction  restraining  the  nuisance. 
Bohstedt  v.  Shanks,  686. 

Statement  of  consent:  Appeal:  Payment  of  fee.  Where  a  pro- 
ceeding to  test  the  validity  of  a  statement  of  consent  to  the 
sale  of  liquor  was  docketed  in  the  district  court,  prior  to  filing 
of  a  motion  to  dismiss  the  same  b'ecause  the  docketing  fee  had 
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not  been  paid,  the  motion  was  rightly  overruled.  Dye  v. 
Augur,  538. 

Sufficiency  of  statement  of  consent:  Manner  of  trial  The  de- 
termination of  the  sufficiency  of  a  statement  of  consent  to  the 
sale  of  liquor  on  appeal  is  a  special  proceeding  triable  to  the 
court  as  a  law  of  action,  and  the  right  to  a  continuance  for  the 
purpose  of  taking  the  testimony  in  writing  does  not  obtain. 
Idem. 

Same:  Withdrawal  of  signatures.  The  written  withdrawal  of 
names  from  the  statement  of  consent  to  the  sale  of  liquor  need 
not  show  the  voting  precinct  of  the  signers  thereto,  as  in  the 
case  of  signatures  to  the  statement  itself.    Idem. 

New  trial:  Verdict  against  weight  of  evidence.  A  new  trial  was 
rightly  granted  of  an  action  to  recover  the  price  paid  for  sev- 
eral shipments  of  beer,  where  the  verdict  was  for  the  defendant 
and  the  decided  weight  of  the  evidence  showed  that  one  of 
the  sales  was  completed  in  this  State  and  a  specific  stmi  was 
paid  therefor.     Hamill  v.  Schlitz  Brewing  Co.,  138. 

ITINERANT  VENDERS.    See  Physicians. 

JUDGMENTS.  See  ^Estates  of  Decedents  —  Practice. 
Modification:  Waiver  of  objections  to  application.  Where  a 
party  has  appeared  and  submitted  his  case  on  the  merits  on 
an  application  for  a  modification  of  the  decree  in  an  equitable 
action,  without  objection  to  the  sufficiency  of  the  application  or 
the  time  of  filing  the  same,  he  will  be  deemed  to  have  waived 
objection  thereto  and  the  question  of  modification  may  be  de- 
termined.   In  Re  Assignment  of  Wilson,  225. 

JUDICIAL  NOTICE.    See  Laws. 

JURIES. 

Challenge  for  cause  by  State:  Prejudice.  Conscientious  scru- 
ples against  infliction  of  the  death  penalty  is  not  a  ground  of 
challenge  for  cause  by  the  State,  but  where  jurors  were  ex- 
cused for  that  reason  and  prior  to  completion  of  the  jury  the 
court  discovered  its  error,  ordered  the  names  returned  to  the 
box  and  that  another  jury  be  called,  no  prejudice  arose  of  which 
defendant  could  complain  from  the  action  of  the  court  in  re- 
considering its  ruling.    State  v.  Rocker,  653. 

LANDLORD  AND  TENANT. 

Action  for  rent:  Fraud  of  lessor:  Evidence.  The  evidence  in 
an  action  to  recover  on  a  promissory  note  given  as  rent  of 
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premises  is  held  sufficient  to  take  the  issue  of  false  representa- 
tions concerning  the  character  of  the  premises,  which  induced 
the  making  of  the  note,  to  the  jury;  and  also  to  require  sub- 
mission of  defendant's  counter-claim  on  account  thereof. 
Dougan  v.  Mitchell,  45. 

Breach  of  contract:  Pleadings:  Waiver  of  objection.  A  lease 
provided  that  there  should  be  an  equal  division  of  the  profits 
arising  from  the  sale  of  stock,  "  or  other  proceeds  of  the  farm," 
except  that  the  tenant  was  to  have  the  butter  made  from  the 
"  milk  milked  from  the  cows  on  the  farm."  The  tenant  in  lieu 
of  making  the  butter  separated  the  cream  and  sold  it,  one  half 
of  the  proceeds  for  which  the  landlord  brought  suit  to  recover. 
The  defense  was  that  plaintiff  had  not  failed  to  receive  one- 
half  of  the  "other  proceeds  of  the  farm,"  as  alleged,  and  evi- 
dence was  introduced  without  objection  tending  to  show  that 
the  parties  in  the  execution  of  the  lease  had  treated  butter 
made  from  the  milk  as  equivalent  to  separated  cream.  Held, 
that  this  question  was  involved  in  the  general  denial  of  plain- 
tiff's claim,  though  not  specifically  pleaded,  and  as  evidence 
bearing  thereon  was  introduced  by  both  parties  without  objec- 
tion the  issue  should  have  been  submitted.  McLeod  v.  Thomp- 
son, 304. 

Breach  of  contract  not  to  remove  straw:  Remedy.  In  the  ab- 
scence  of  a  stipulation  to  the  contrary  a  tenant  for  cash  rent 
while  in  possession  of  the  leased  premises  is  the  owner  of 
the  straw  grown  on  the  farm;  and  while  by  the  terms  of  the 
lease  he  may  not  remove  it  from  the  land,  still  the  landlord, 
not  having  title  or  right  of  possession  thereto,  cannot  sue  for 
its  conversion :  his  remedy  is  damages  for  breach  of  a  personal 
covenant  or  injunction  to  prevent  waste.  Munier  v.  Zachary, 
219. 

Same:  Measure  of  damages.  The  measure  of  damages  for  the 
breach  of  a  covenant  in  a  lease  not  to  remove  straw  from  the 
premises,  is  not  ordinarily  the  value  of  the  straw,  but  the  detri- 
ment to  the  premises  by  reason  of  the  fact  that  the  same  was 
not  used  on  the  premises  and  allowed  to  remain  as  a  fertilizer 
of  the  soil.    Idem. 

LARCENY.    See  Criminal  Law. 

LAWS. 

Foreign  laws:  How  proven.  The  courts  of  this  State  will  not 
take  judicial  notice  of  the  statutes,  decisions,  rules  or  methods 
of  practice  of  another  State,  and  while  they  may  be  proved  as 
other  facts  still  they  must  be  pleaded  and  shown  in  evidence 
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upon  the  trial  to  be  available  in  our  courts.    Vamcr  v.  Inter- 
state Exchange,  201. 

LIENS.    See     Att<»neys  —  Chattel     Mortgages  —  Mechakic's 
Liens.    . 

LIMITATION  OF  ACTIONS.    See  Trusts. 

Avoidance  of  statute.  Carelessness  on  the  part  of  a  client,  in 
failing  to  furnish  his  attorney  with  proper  information  regard- 
ing his  case,  does  not  present  equitable  circumstances  which 
will  avoid  the  statute  of  limitations.  McDermott  v.  McDer- 
mott,  351. 

Pleading.  Where  limitation  is  pleaded  before  final  trial,  and  the 
issue  is  submitted  without  objection,  the  plea  is  not  objection- 
able as  coming  too  late.    Idem, 

New  promise.  A  cause  of  action  once  barred  inay  be  revived 
either  by  an  admission  in  writing  sign^ed  by  the  party  to  be 
charged  or  by  a  like  new  promise  to  pay;  it  is  not  necessary 
that  both  an  admission  of  the  debt  and  a  new  promise  to  pay 
be  made.  In  the  instant  case  there  was  a  check  issued  in 
part  payment  of  the  debt,  but  afterward  surrendered,  and  a 
letter  written  by  debtor,  either  of  which  is  held  sufficient  to 
set  the  statute  running  anew.    Senninger  v.  Rowley,  617. 

Same.  It  is  not  necessary  that  the  writing  claimed  to  operate 
as  the  revival  of  a  barred  indebtedness  specifically  describe 
the  debt  or  its  amount,  but  identification  in  these  respects  may 
be  shown  by  extrinsic  evidence.    Idem. 

Same.  The  revival  of  a  debt  operates  to  revive  a  mortgage 
given  to  secure  it.    Idem. 

Same:  Assumption  of  mortgage:  Statute  of  frauds:  Evidence. 
To  fix  a  grantee's  personal  liability  for  the  payment  of  an 
existing  mortgage  upon  lands  conveyed  to  him,  the  deed  need 

.  not  contain  a  provision  that  he  assumes  the  obligation;  his 
assumption  of  the  debt  may  be  shown  by  other  evidence  which 
is  not  within  the  statute  of  frauds.  In  the  instant  case  the 
grantee  took  the  land  incumbered  by  mortgage,  paid  interest, 
secured  a  reduction  in  the  rate,  attempted  to  pay  the  princi- 
pal and  by  like  conduct  for  a  series  of  years  made  the  mort- 
gage debt  his  own,  so  that  his  written  acknowledgment  of  the 
same  operated  as  a  revivor  and  removed  the  bar  of  the  stat- 
ute.   Idem. 

Same:  Revival  of  actions.  The  issuance  of  a  check  by  the 
grantee  of  land  in  payment  of  a  mortgage  existing  at  the 
time  of  the  conveyance,  but  not  assumed  by  him  in  the  deed, 
and  the  delivery  of  the  note  to  him  with  a  subsequent  return 
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of  the  same  to  the  mortgagee  and  of  the  check  to  the  grantee, 
under  an  agreement  to  continue  the  mortgage  at  a  reduced 
rate  of  interest,  is  held  to  have  constituted  a  revival  of  the 
existing  debt  rather  than  the  creation  of  a  new  loan.  Idem, 
Counterclaim*  A  counterclaim  for  false  representations  may  be 
pleaded  as  a  set-off,  in  an  action  by  a  grantor  to  recover  of 
his  grantee  the  amount  paid  by  him  to  satisfy  a  mortgage  on 
land  conveyed,  although  barred  at  the  time  pleaded,  if  still 
the  property  of  the  pleader  and  it  was  not  barred  when  plain- 
tiffs cause  of  action  originated.    Bradley  v.  Hufferd,  611. 

MALICE.    See  MAuaous  Injury. 

MALICIOUS  INJURY.    See  Bankruptcy. 

Malice:  Instruction.  Malice  as  applied  to  the  wilful  and  ma- 
licious destruction  of  property  must  have  some  other  object 
than  the  property  destroyed;  it  must  be  directed  against  some 
person,  ordinarily  the  owner,  but  it  need  not  be  shown  that 
the  offender  actually  knew  the  owner;  it  will  be  sufficient  to 
show  that  he  was  bent  on  mischief  against  the  owner  whoso- 
ever he  might  be  proven  to  be.    State  v.  Leslie,  104. 

MARRIAGE  AND  DIVORCE.  See  Original  Notice - 
Homesteads. 

Alimony:  Appeal:  Presumptions.  When  the  defendant  in  a 
suit  for  divorce  filed  a  cross-petition  and  obtained  a  decree 
from  which  no  appeal  was  taken,  it  will  be  assumed,  on  appeal 
from  the  allowance  of  alimony,  that  plaintiff  was  guilty  of  con- 
duct justifying  the  decree  of  divorce.    Graves  v.  Graves,  17. 

Same:  Fraud:  Alimony.  Where  the  husband  in  a  divorce  ac- 
tion against  whom  alimony  was  adjudged,  by  fraud  and  de- 
ception if  not  by  perjury  avoided  the  payment  of  the  alimony, 
although  at  the  time  of  the  trial  he  was  worth  from  $900  to 
$1,500,  which  he  concealed  so  that  the  wife  who  was  awarded 
the  custody  of  the  minor  child  was  compelled  to  employ  coun- 
sel and  reopen  the  case,  taking  it  twice  to  the  Supreme  Court, 
an  allowance  of  $700  as  alimony  was  not  excessive.    Idem. 

Conmion-law  marriage.  A  common-law  marriage  consisting  of 
a  present  agreement  to  be  husband  and  wife  followed-  by 
cohabitation  is  valid;  but  such  an  agreement,  written  or  oral, 
with  no  intention  of  assuming  the  relation  does  not  constitute 
a  marriage,  especially  where  there  is  some  other  purpose  for 
making  the  agreement.    Pegg  v.  Pegg,  572. 

Same:  Evidence.  An  agreement  to  marry  followed  by  cohabi- 
tation will  presumptively  establish  a  common-law   marriage; 
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and  common  repute,  if  uniform,  as  well  as  the  public  conduct 
of  the  parties  may  be  considered  on  the  issue  of  a  common- 
law  marriage.  In  the  instant  case  the  evidence  is  held  to  show 
that  plaintiff's  relation  with  decedent  was  that  of  housekeeper 
rather  than  his  wife.    Idem. 

Divorce:  Nonresident  defendant:  Service  by  publication.  The 
statute  authorizing  service  of  notice  on  a  nonresident  by  pub- 
lication, as  applicable  to  actions  for  divorce,  relates  to  condi- 
tions as  to  residence  existing  at  the  time  service  is  sought  to 
be  made;  and  where  the  defendant  is  actually  living  in  another 
State,  service  by  publication  cannot  be  defeated  by  the  mere 
statement  of  an  intention  to  return  to  a  residence  in  this  State 
at  some  indefinite  time.    Lewis  v.  Lewis,  593. 

Same:  Default:  Vacation:  Allowance  of  expense  money. 
Where  no  appeal  had  been  taken  from  the  ruling  refusing  to 
set  aside  a  decree  of  divorce  and  an  application  for  suit  money, 
the  expense  of  an  appeal  from  the  ruling  should  be  denied  by 
the  trial  court,  as  there  was  no  certainty  that  an  appeal  would 
be  taken;  and  if  taken  the  application  should  be  addressed 
to  the  appellate  court.    Idem, 

Proof  of  marriage.  Record  evidence  of  marriage  is  not  neces- 
sary to  prove  the  fact;  it  may  be  shown  by  other  recogfnizcd 
legal  evidence,  such  as  testimony  of  eyewitnesses  or  of  one  of 
the  contracting  parties,  by  admissions  and  confessions  of  the 
parties  while  living  together,  by  cohabitation  and  repute  during 
the  time  the  parties  lived  as  husband  and  wife.  Smith  v.  Ful- 
ler, 91. 

Same:  Presumption  as  to  validity.  While  the  presumption  of 
death  does  not  obtain  where  one  spouse  disappears  until  after 
the  lapse  of  seven  years,  still  where  the  absent  one  is  never 
again  heard  of  it  will  be  presumed,  in  favor  of  the  innocence 
of  the  remaining  spouse  in  marrying  another  within  the  seven 
years,  that  the  absent  party  died  prior  to  the  marriage.    Idem. 

Same.  Although  it  be  presumed  that  the  death  of  an  absent 
spouse  occurred  on  the  last  day  of  the  seven  years  after  his 
disappearance,  still  the  marriage  to  another  of  the  one  remain- 
ing within  the  seven  years  would  be  presumptively  valid  from 
that  date,  where  the  marital  relations  with  the  other  continued 
unchanged  for  several  years  thereafter.    Idem. 

Same:  Presumption  of  divorce.  Nothing  but  death  or  divorce 
will  dissolve  the  marriage  relations;  and  while  a  divorce  will 
be  presumed  in  order  to  sustain  the  validity  of  a  subsequent 
marriage,  yet  this  presumption  may  be  overcome  by  competent 
evidence;  as  where  the  records  of  the  proper  counties  dis- 
close no  divorce.    Idem. 
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Same:  Dower  rights.  Neither  a  legal  marriage  nor  a  continu- 
ance of  the  marriage  relation,  although  the  parties  may  have 
lived  apart,  are  affected,  so  far  as  the  wife's  right  of  dower 
is  concerned,  by  the  fact  that  both  the  husband  and  the  wife 
were  thereafter  married  to  other  parties  without  a  divorce 
and  after  the  death  of  both  the  other  spouses  they  were  re- 
married; the  wife  at  the  time  of  her  second  marriage  suppos-  ' 
ing  that  her  first  husband  was  dead,  and  insisting  upon  a  re- 
marriage before  again  living  with  him  because  of  her  second 
marriage.    Idem, 

Same:  Estoppel.  A  wife  deserted  by  her  husband  cannot  be  de- 
prived of  her  dower  interest  in  his  property  by  his  wrongful 
acts  in  representing  to  a  purchaser  that  he  is  single,  or  is  mar- 
ried to  another  who  joins  with  him  in  the  conveyance,  of  which 
his  lawful  wife  had  no  knowledge;  nor  will  the  fact  that  subse- 
quently she  remarried  her  first  husband  operate  to  estop  her 
from  claiming  her  dower  interest  in  the  land  so  conveyed. 
Idem, 

Same.  When  land  is  purchased  from  the  husband,  the  wife  not 
joining  in  the  conveyance  and  having  no  knowledge  of  the 
transaction,  and  the  purchaser  in  no  manner  relies  upon  her 
acts  or  conduct,  her  dower  interest  in  the  property  is  unaf- 
fected.   Idem, 

Same.  The  fact  that  a  wife  supposing  her  husband  to  be  dead 
marries  another  without  divorce  and  by  will  acquires  his  prop- 
erty, will  not  of  itself  operate  as  a  release  of  her  dpwer  inter- 
est in  the  property  of  her  first  husband,  who  was  in  fact  still 
living.    Idem, 

MASTER  AND  SERVANT.    See  Negugence. 

MECHANICS  LIENS. 

Enforcement:  Evidence.  Evidence  held  to  sustain  a  judgment 
against  the  owner  of  premises  and  the  establishment  of  a 
lien  for  the  cost  of  the  fixtures,  in  excess  of  the  amount  the 
contractor  was  obligated  to  pay,  on  the  ground  that  the  owner 
authorized  the  selection  thereof  with  the  understanding  that 
if  they  exceeded  the  contractor's  liability  she  would  be  re- 
sponsible for  the  excess.     Electric  Supply  Co.  v.  Purslow,  745. 

Subcontractors.  A  subcontractor's  right  to  a  lien  is  purely  stat- 
utory, and  its  establishment  is  not  an  adjudication  affecting 
the  liability  of  the  surety  on  the  contractor's  bond.  Rawson  v. 
Grant,  127. 

MENTAL  CAPACITY.    See  Conveyances,  Execution  of  Instru- 
M£NTs,  Wills. 
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MORTGAGES.    See  Trusts. 

Equitable  mortgages:  Deposit  of  title  deeds:  Statute  of  frauds. 
The  English  doctrine  that  an  equitable  mortgage  may  be 
created  by  the  deposit  of  title  deeds  with  a  creditor  is  in  vio- 
lation of  the  statute  of  frauds,  and  has  no  applicability  here 
because  of  our  registry  laws.  In  Re  Assignment  of  Snyder, 
553. 

Same:  How  created.  No  particular  form  of  words  is  required 
to  create  an  equitable  lien  on  real  property;  but  any  express 
agreement  in  writing  whereby  the  intention  is  clearly  indicated 
to  make  certain  property  described  therein  stand  as  security 
for  a  debt,  an  equitable  mortgage  upon  the  property  is  created 
which  may  be  enforced.  Evidence  held  sufficient  to  establish 
a  mortgage.    Idem. 

Foreclosure  and  sale:  Termination  of  dower  interest  A  sale  on 
foreclosure  of  a  mortgage  to  satisfy  the  husband's  debts,  who 
is  the  holder  of  the  legal  title  to  the  property,  terminates  the 
wife's  inchoate  right  of  dower,  although  she  may  have  signed 
the  note  and  mortgage  and  the  notice  of  suit  was  insufficient 
to  give  the  court  jurisdiction  to  enter  a  decree  against  her, 
as  against  an  action  to  set  the  sale  aside.  Bowden  v.  Hadley, 
711. 

MUNICIPAL  CORPORATIONS. 

Action  to  enjoin  special  assessment:    Motion  to  dismiiw.    In  an 

action  by  several  property  owners  to  enjoin  the  enforcement 
of  a  special  assessment  for  the  construction  of  a  sewer  system, 
the  interest  of  each  is  separate  and  distinct  from  that  of  every 
other,  and  a  dismissal  or  withdrawal  from  the  case  of  a  part 
of  the  plaintiffs  will  not  conclude  the  right  of  the  others  to 
prosecute  the  action;  and  where  a  dismissal  as  to  part  of  the 
appellants  because  no  longer  entitled  to  prosecute  the  action 
is  not  insisted  upon,  the  appeal  will  be  retained  as  to  all.  Ben- 
nett V.  City  of  Emmetsburg,  67. 

County  bridges:  Taxation  of  property:  Liability  of  cities  of  the 
first  class.  Cities  of  the  first  class  are  segregated  by  the  stat- 
ute from  the  outside  territory  of  the  county,  so  far  as  the  con- 
struction, maintenance  and  liability  for  bridges  are  concerned; 
and  the  territory  outside  the  city  is  to  be  considered  as  the 
county  for  bridge  purposes;  and  while  its  bridge  indebtedness 
may  be  considered  a  county  indebtedness,  still  the  property 
of  such  cities  is  not  taxable  for  building  and  repairing  its 
bridges,  or  for  the  payment  of  its  funding  bonds  issued  for  that 
purpose.    Slutts  v.  Dana,  244. 
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Official  county  papers:  Selection.  The  board  of  supervisors  is 
charged  with  the  duty  of  selecting  the  official  county  papers 
from  those  having  the  largest  circulation  within  the  county, 
and  where  one  publisher  contests  the  list  of  another  the  board 
may  determine  its  correctness  from  evidence  aside  from  the 
verified  list  filed  with  the  auditor;  and  if  the  contested  paper 
in  fact  has  the  largest  subscription  within  the  county  it  is  en- 
titled to  selection,  even  though  there  may  have  been  some  error 
or  mistake  in  making  out  the  verified  list.  Stone  v.  Quigley, 
491. 

Construction  of  sewerage  system:  Authority  of  council:  Suf- 
ficiency of  record.  In  the  absence  of  a  showing  that  the  work 
of  constructing  a  sewerage  system  was  ordered  by  less  than 
a  three-fourths  vote  of  the  council,  a  recital  in  the  resolution 
of  necessity,  which  is  a  part  of  the  council  proceedings,  that 
it  was  undertaken  on  motion  of  the  council  is  sufficient  evi- 
dence of  that  fact  to  comply  with  Code,  section  811,  without 
any  further  record  of  authority  to  proceed.  Bennett  v.  City  of 
Emmetsburg,  67. 

Same:  Yea  and  nay  vote:  Record.  The  statute  providing  for 
a  yea  and  nay  vote  of  a  city  council  in  ordering  the  construc- 
tion of  a  sewerage  system  contemplates  a  roll  call,  and  a  rec- 
ord of  each  councilman's  vote  as  his  name  is  called.    Idem. 

Same:  Resolution  of  necessity:  Notice.  Before  a  city  council 
has  jurisdiction  to  order  the  construction  of  lateral  sewers, 
a  resolution  of  necessity  must  be  adopted  setting  forth  the 
necessity  for  the  improvement,  with  a  statement  of  the  mate- 
rial to  be  used  and  method  of  construction,  and  notice  of  a 
time  and  place  of  hearing  must  be  given  that  property  own- 
ers may  appear  and  make  objection.    Idem, 

Same:  Notice  to  contractors.  Failure  of  the  notice  to  contrac- 
tors, inviting  bids  for  the  construction  of  sewers,  which  fails 
to  give  definite  information  respecting  the  conditions  under 
which  the  work  is  to  be  done  and  the  manner  of  construction, 
in  substantial  conformity  with  the  statute,  is  insufficient  to  give 
the  council  jurisdiction:  a  mere  estimate  of  the  kind,  size 
and  linear  feet  of  sewer  pipe  to  be  used,  the  number  of  flush 
tanks  and  man  holes,  and  stating  that  payment  will  be  made 
in  special  assessment  certificates,  is  not  a  compliance  with  the 
statute;  even  though  there  is  a  general  reference  in  the  notice 
to  plans  and  specifications.    Idem, 

Same.  A  notice  to  contractors  of  the  construction  of  a  sewer 
which  does  not  define  the  course  of  the  sewer  is  not  in  com- 
pliance with  the  statute.    Idem. 

Special  assessments.    Under  the  contract  for  the  construction 
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of  a  sewer  as  described  in  an  ordinance,  an  assessment  for 
the  purpose  of  paying  for  sewerage  not  so  described  is  void. 
Idem, 

Same.  Where  the  record  discloses  no  authority  to  dig  a  disposal 
ditch  in  connection  with  the  construction  of  a  sewer,  a  special 
assessxnent  to  pay  for  the  same  is  void.    Idem, 

Same:  Power  of  council.  Where  the  resolution  of  necessity 
for  the  construction  of  a  sewer  provides  that  the  cost  thereof 
shall  be  paid  from  a  tax  upon  the  property  included  within 
the  assessment  district,  and  from  the  general  fund,  the  coun- 
cil has  no  authority  to  order  payment  through  the  medium  of 
a  special  assessment    Idem, 

Same.  Although  a  resolution  of  necessity  for  the  construction 
of  a  sewer  authorizes  payment  therefor  by  special  assessment, 
the  statute  contemplates  an  assessment  upon  abutting  property 
only,  and  an  assessment  upon  nonadjacent  property  is  void. 
Idem. 

Same.  The  statutes  relating  to  special  assessments  to  pay  the 
cost  of  public  improvements  must  be  strictly  pursued;  and 
an  assessment  including  items  and  accounts  for  which  a  tax 
could  not  legally  be  levied,  or  for  an  amount  in  excess  of  a 
legal  levy,  is  void.    Idem, 

Same:  Special  benefits.  The  assessment  of  all  lots  within  a 
sewer  district,  irrespective  of  whether  they  are  adjacent  to  or 
abut  upon  the  sewers  constructed,  is  not  in  compliance  with 
the  statute  or  an  ordinance  providing  that  the  special  assess- 
ments shall  be  in  proportion  to  the  benefits;  since  the  ques- 
tion of  benefits  is  dependent  upon  whether  there  is  an  oppor- 
tunity to  utilize  the  sewer.    Idem. 

Same:  Defective  construction.  Where  a  sewer  has  been  de- 
fectively constructed  a  special  assessment  to  pay  its  cost  should 
not  be  levied  until  the  defects  have  been  remedied;  and  a  lot 
owner  is  not  bound  to  accept  a  defective  sewer  and  pay  the 
full  contract  price,  simply  because  the  city  council  has  made 
a  settlement  with  the  contractor  respecting  the  defects.    Idem, 

Special  assessments:    Objection  by  lot  owners:    EstoppeL    The 

fact  that  lot  owners  knew  of  the  resolution  of  necessity  for 
the  construction  of  a  sewerage  system,  the  letting  of  the  con- 
tract and  progress  of  the  work,  under  proceedings  contemplat- 
ing payment  therefor  in  part  from  tlie  general  city  fund  and 
in  part  by  a  tax  upon  the  property  within  the  district,  and 
made  no  objection  thereto,  will  not  estop  them  from  objecting 
to  special  assessments  to  pay  the  cost  thereof.  Idem. 
Same:    Void    assessment:    Equitable    relief.    Jurisdictional    de- 
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fects  in  proceedings  to  establish  a  sewerage  system  and  to 
levy  assessments  to  pay  therefor,  are  not  waived  by  failure 
of  the  taxpayers  to  appear  and  object  to  the  assessment,  or 
to  appeal  from  the  action  of  the  council  in  ordering  the  assess- 
ment: but  they  may  still  have  equitable  relief  from  an  assess- 
ment void  for  want  of  jurisdiction.    Idem, 

Defective  streets:  Notice  of  injury:  Sufficiency.  The  statute 
requiring  notice  to  be  given  a  city  of  the  place  and  defect 
in  a  street  or  walk  which  it  is  claimed  caused  or  contributed 
to  the  injury  will  be  liberally  construed,  so  that  parties  hav- 
ing a  meritorious  claim  will  not  be  cut  off  by  mere  technicali- 
ties as  to  the  form  of  the  notice.  Under  this  rule  a  notice 
though  failing  to  designate  on  which  of  four  possible  cross- 
walks at  a  street  intersection  the  injury  might  have  occurred 
is  not  fatally  defective,  where  it  was  not  shown  that  there 
was  any  walk  other  than  the  one  on  which  the  injury  occurred. 
Buchmeier  v.  Davenport,  623. 

Same.  The  effect  of  stating  a  less  sum  claimed  for  an  injury 
in  the  notice  given  the  city  than  that  claimed  in  the  action 
is  to  limit  the  recovery  to  the  amount  stated  in  the  notice. 
Idem. 

Defective  sidewalks:  Evidence.  The  condition  of  the  stringers 
of  a  sidewalk  a  year  after  an  accident,  alleged  to  have  resulted 
from  a  defective  condition  thereof,  is  inadmissible.  Edwards 
V.  Cedar  Rapids,  421. 

Same:  Evidence.  On  an  issue  as  to  whether  a  city  light  was 
burning  at  the  time  and  near  the  place  of  a  sidewalk  accident, 
the  city's  electrical  engineer  should  be  permitted  to  testify 
from  a  record  made  by  him  at  the  time  as  to  when  the  light 
went  off  and  on;  and  the  record  itself  is  also  admissible  on 
that  question.    Idem, 

Notice:  Instructions.  To  justify  a  recovery  against  a  city  for 
an  injury  resulting  from  a  defective  walk,  it  is  necessary  to 
show  that  the  city  knew  or  should  have  known  of  the  defect 
a  sufficient  length  of  time  to  have  repaired  the  same  prior  to 
the  accident.    Idem, 

Same:  Instructions  as  to  defects.  Where  the  petition  alleges 
'  only  specific  defects  in  a  sidewalk  the  court  in  its  instructions 
should  call  attention  to  the  same  and  state  the  law  with  re- 
spect thereto;  a  general  reference  to  the  defective  and  unsafe 
condition  of  the  walk  which  permits  recovery  for  an  inquiry 
independent  of  specific  defects  alleged  is  erroneous.    Idem. 

Notice  of  defects.  Notice  to  a  city  official  of  a  defective  condi- 
tion of  a  sidewalk,  who  is  charged  with  no  duty  to  repair  the 
same,  is  not  binding  upon  the  city.    Idem. 
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Defecthre  sidewalk:  Evidence:  Notice  of  defecL  In  an  action 
for  injuries,  the  alleged  result  of  a  defective  walk,  evidence 
that  a  street  commissioner  and  a  member  of  the  council  had 
actual  notice  of  the  condition  of  the  walk  prior  to  the  acci- 
dent is  admissible.    Woods  v.  Town  of  Lisbon,  402. 

Same:  Pleading:  New  cause  of  action.  A  substituted  petition 
alleging  a  generally  dangerous  condition  of  a  walk,  although 
in  the  original  petition  only  specific  defects  are  pointed  out, 
is  not  the  introduction  of  a  new  cause  of  action  of  which  no 
notice  was  given.    Idem, 

Contributory  negligence:  Evidence.  A  pedestrian  is  not  bound 
to  know  every  danger  incident  to  the  use  of  a  sidewalk,  even 
though  he  has  a  knowledge  of  its  generally  dangerous  condi- 
tion; he  is  only  required  to  use  his  senses  and  exercise  such 
caution  as  persons  of  prudence  ordinarily  use  under  like  cir- 
cumstances. Under  the  evidence  in  the  instant  case  the  ques- 
tion of  plaintiff's  contributory  negligence  should  have  been 
submitted  to  the  jury.    Robertson  v.  City  of  Waukon,  25. 

Negligence:  Notice:  Pleadings.  An  allegation  that  defendant 
city  well  knew  of  the  unsafe  and  dangerous  condition  of  a  side- 
walk at  the  time  of  plaintiff's  injury,  is  sufficient  to  permit 
proof  of  actual  or  constructive  notice  of  the  condition  of  the 
walk.    Pace  v.  Webster  City,  107. 

Liability  of  city.  It  is  the  statutory  duty  of  the  city  to  keep 
its  streets  in  repair  and  free  from  nuisance;  and  it  is  liable 
for  an  injury  caused  by  the  unsafe  condition  of  a  walk,  no 
matter  who  creates  Ihe  dangerous  condition.    Idem. 

Same:  Constructive  notice.  The  existence  of  a  dangerous  condi- 
tion in  a  sidewalk  in  the  business  part  of  a  city  for  the  space 
of  two  days,  is  sufficient  time  to  charge  the  city  with  construc- 
tive notice  of  the  danger  to  pedestrians.     Idem, 

Sidewalk  accident:  Description  of  place:  Amendment.  Where 
the  place  at  which  an  accident  occurs  by  reason  of  a  defective 
sidewalk  is  fairly  identified  in  the  petition,  an  amendment 
which  merely  makes  the  description  more  certain  does  not  in- 
troduce a  new  cause  of  action  rendering  the  bar  of  the  statute 
operative,  even  though  filed  after  the  time  an  action  must  be 
instituted.    Palmer  v.  City  of  Waterloo,  296. 

Severance  of  territory:    Admission  of  evidence:    Harmless  error. 

While  the  effect  upon  the  question  of  taxation  of  territory 
because  of  annexation  to  a  municipality  is  immaterial  in  a 
proceeding  for  its  severance,  still  the  admission  of  evidence  to 
the  effect  that  annexation  increased  the  tax  and  that  the  ter- 
ritory was  taken  in  for  the  purpose  of  revenue  only,  was  not 
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prejudicial,  since  it  had  some  tendency  to  show  that  its  re- 
tention was  sought  on  the  ground  of  revenue,  which  is  a  ma- 
terial inquiry;  especially  in  view  of  the  court's  instruction  that 
it  could  not  be  presumed  that  the  parties  would  not  be  fairly 
treated  in  the  matter  of  taxation,  and  that  their  remedy,  if 
aggrieved,  was  with  the  board  of  equalization  and  not  by 
the  severance  proceedings.    Wilson  v.  Waterloo,  628. 

Same:  Review  on  appeal*  The  trial  of  a  proceeding  for  the 
severance  of  territory  is  made  by  statute  less  technical  than 
ordinary  trials,  and  the  findings  of  the  court  or  jury  will  not 
be  disturbed  unless  a  clear  abuse  of  discretion  is  shown. 
Idem, 

Severance  of  territory:  Evidence.  Evidence  that  the  tax  as- 
sessed against  agricultural  lands  within  corporate  limits  was 
higher  than  it  would  have  been  if  not  included  within  such 
limits  is  not  admissible,  in  a  proceeding  to  sever  the  territory, 
to  show  a  depreciated  market  value  because  of  its  inclusion 
within  the  city.    Peek  v.  City  of  Waterloo,  650. 

Same:  Rules  of  evidence.  Proceedings  for  the  severance  of 
territory  from  a  city  are  governed  by  the  ordinary  rules  of 
evidence  applicable  to  civil  actions,  and  a' reversal  may  follow 
the  reception  of  wholly  immaterial  evidence  which  has  affected 
the  result.    Idem, 

Same:  Evidence.  In  proceedings  for  the  severance  of  ter- 
ritory the  motive  which  led  to  the  annexation  in  the  first  in- 
stance cannot  be  inquired  into.    Idem, 

NEGLIGENCE.  See  Municipal  Corporations  —  Railways — 
Telegraphs  and  Telephones. 

Liability  on  the  ground  of  negligence  does  not  depend  on  abil- 
ity to  foresee  the  consequences  of  an  act  or  omission;  it  is 
sufficient  if  the  result  is  the  natural,  though  not  necessary  or  in- 
evitable thing,  to  be  expected.  Haase  v.  Morton  &  Morton, 
205. 

Same:  Concurrent  negligence.  A  surgeon  who  assists  in  re- 
moving his  patient  upon  whom  he  has  operated  from  the  oper- 
ating room  to  her  private  room  in  a  hospital,  although  not  in 
actual  charge  of  her  at  that  particular  time,  is  held  to  an  ex- 
ercise of  reasonable  care  for  her  safety,  which  is  a  fact  question 
in  the  instant  case :  and  he  is  not  relieved  of  the  consequences 
of  his  own  negligent  act  because  of  the  negligence  of  his  as- 
sistant.   Idem, 

Collision  of  vehicle  with  street  car:  Evidence.*  The  driver  of 
a  vehicle  is  only  required  to  exercise  ordinary  prudence  to 
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avoid  collision  in  crossing  a  street  car  track,  and  if  he  ob- 
serves an  approaching  car  at  such  a  distance  that  in  the  exer- 
cise of  ordinary  care  he  believes  he  can  cross  safely,  but  in 
attempting  to  do  so  a  collision  occurs,  he  is  not  to  be  charged 
with  negligence  as  a  matter  of  law.  Under  the  evidence  in 
the  instant  case  the  question  of  plaintiff's  negligence  was  prop- 
erly submitted  to  the  jury.    Adams  v.  Union  Electric  Co.,  487. 

Liability  for  sale  of  dangerous  substances  to  infants.  One  who 
sells  a  dangerous  article  to  a  child  whom  he  knows,  by  rea- 
son of  youth  and  inexperience,  to  be  an  unfit  person  to  in- 
trust with  it  and  who  might  innocently  and  ig^orantly  play 
with  it  to  his  injury  is  negligent,  and  in  case  injury  so  results 
is  liable  therefor  in  damages.  In  the  instant  case  the  ques- 
tion of  defendant's  negligence  in  the  sale  of  gunpowder  to  an 
infant  was  one  of  fact  for  the  jury.    McEldron  v.  Drew,  390. 

Same:  Care  required  of  infants;  Evidence.  Generally  the  care 
required  of  an  infant  is  that  degree  which  children  of  the  same 
age  ordinarily  exercise  under  like  circumstances,  taking  into 
account  the  age,  experience,  capacity  and  understanding  of 
the  child.  Under  the  evidence  in  the  instant  case  the  question 
of  whether  the  plaintiff  exercised  such  a  degree  of  care,  while 
attempting  to  explode  gunpowder  purchased  of  defendants,  was 
one  of  fact  to  be  submitted  to  the  jury.    Idem, 

Same:  Proximate  cause.  The  question  of  whether  defendants' 
negligence  in  selling  gunpowder  to  plaintiff,  an  infant  of  twelve 
years,  was  the  proximate  cause  of  his  injury  was  also  for  the 
jury.    Idem, 

Master  and  servant:  Duty  to  warn.  The  duty  of  a  master  to 
warn  and  instruct  an  employ^,  in  respect  of  the  dangers  in- 
cident to  the  use  of  machinery,  does  not  extend  beyond  the 
particular  machinery  which  the  servant  is  employed  to  use, 
Stodden  v.  Anderson  Mfg.  Co.,  398. 

Same:  Assumption  of  risk.  An  employ^  assumes  the  risk  in- 
cident to  the  use  of  a  machine  for  his  own  convenience  and 
with  which  he  is  not  employed  to  work.    Idem, 

Same.  It  is  the  duty  of  an  employer  to  furnish  his  workmen 
a  safe  place  to  work;  and  a  workman  does  not  assume  the  risks 
incident  to  the  employer's  neglect  in  this  respect  unless  he 
knows  and  appreciates  the  danger  involved  in  the  unsafety 
of  the  place;  and  he  is  not  guilty  of  contributory  negligence 
unless  the  danger  to  which  he  is  exposed  is  known  or  can 
reasonably  be  apprehended  by  him.  Kroeger  v.  Marsh  Bridge 
Co..  376. 

Safe  place  to  work:  Evidence.  Evidence  held  to  support  a  find- 
ing that  the  employer  failed  to  furnish  a  workman,  engaged 
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in  building  a  concrete  abutment  to  a  bridge,  a  place  in  which 
to  work  that  was  reasonably  safe  from  accident,  by  reason 
of  the  manner  of  construction  and  use  of  an  overhead  scaf- 
folding.   Idem, 

S^me:  Assumption  of  risk.  While  an  employ^  assumes  the 
risk  of  the  negligence  of  his  fellow  workmen,  he  may  also  as- 
sume that  his  employer  has  taken  reasonable  precaution  for 
his  safety  in  the  place  assigned  him  and  his  co-employ6s  to 
work;  he  is  not  bound  to  inspect  his  surroundings  with  respect 
to  his  safety,  the  arrangement,  plan  and  construction  of  which 
he  had  nothing  to  do  with;  so  that  even  though  a  fellow  work- 
man is  negligent  in  the  use  of  a  scaffolding,  still  if  the  same 
was  defectively  constructed  by  the  employer  the  negligence 
becomes  concurrent  and  the  danger  incident  thereto  is  not  as- 
sumed.   Idem, 

Same:  Contributory  negligence.  Where  a  workman  when 
warned  of  a  danger  known  to  him  removes  himself  from  the 
zone  of  such  danger,  he  is  not  guilty  of  contributory  negli- 
gence because  still  within  the  range  of  another  danger  of  which 
he  had  no  knowledge.    Idem, 

Same:  Instruction:  Safe  place  to  work.  An  instruction  which 
casts  upon  a  workman,  suing  for  a  personal  injury,  the  duty  of 
making  an  independent  investigation  to  ascertain  if  the  place 
in  which  he  is  put  to  work  by  his  employer  is  safe,  is  errone- 
ous.   Idem. 

Same:  Assumption  of  risk.  Where  there  is  nothing  in  the  evi- 
dence to  show  that  a  workman  should  have  reasonably  appre- 
ciated the  danger  causing  his  injury,  the  jury  should  be  in- 
structed that  he  only  assumed  such  risks  as  he  reasonably  ap- 
preciated, or  should  have  appreciated.    Idem. 

Same.  The  risk  assumed  by  a  workman  of  continuing  work  in 
an  unsafe  place  arising  from  the  negligence  of  the  employer, 
with  knowledge  and  appreciation  of  the  danger,  is  matter  of 
defense  to  an  action  for  injury  and  it  is  for  the  employer  to 
show  that  as  a  reasonable  man  the  employe  should  have  known 
and  appreciated  the  danger;  this  burden  is  not  upon  the  em- 
ploye.   Idem. 

Same.  An  instruction  which  burdens  an  employ^  not  only  with 
knowledge  of  the  general  hazard  involved  in  the  work,  of  which 
he  is  presumed  to  have  knowledge,  but  also  of  defects  which 
he  is  not  required  to  investigate  unless  the  same  comes  to  his 
knowledge,  is  erroneous.    Idem. 

NEpOTIABLE  INSTRUMENTS. 

Conditions:    Liability  of  blank  indorser.    A  provision  written 
Vol  138  lAr-51 
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on  the  back  of  a  note  at  the  time  of  its  execution,  to  the  ef- 
fect that  the  note  is  secured  by  mortgage  and  that  the  payee 
shall  look  to  the  security  for  payment,  becomes  a  part  of  the 
instrument  and  renders  it  nonnegotiable,  thus  limiting  the 
liability  of  the  maker;  and  a  blank  indorser  of  the  note  as- 
sumes no  greater  liability  than  that  of  the  maker;  so  that  a 
subsequent  holder  is  limited  in  his  recovery  to  the  mortgage 
security,  both  as  against  the  maker  and  blank  indorser.  Alli- 
son V.  Hollembeak,  479. 

Failure  of  consideration:  Joint  makers.  Partial  failure  of  con- 
sideration may  be  pleaded  as  a  defense  to  a  note  in  the  hands 
of  a  purchaser  with  notice  or  who  does  not  pay  value;  and 
a  partial  failure  of  consideration  may  consist  of  the  fraud  in 
substituting  an  insolvent  maker  for  one  who  is  solvent,  each 
maker  signing  in  reliance  upon  the  responsibility  of  the  oth- 
ers.   City  Deposit  Bank  v.  Green,  ISfi. 

Same:  Bona  fide  holder:  Burden  of  proof.  Where  a  note  in 
its  inception  was  tainted  with  fraud,  even  though  as  to  the 
consideration,  a  transferee  has  the  burden  of  showing  that  he 
is  a  holder  for  value.    Idem. 

NEW  TRIAL.    See  Intoxicating  Liquors. 

Where  the  evidence  discloses  that  defendant  is  entitled  to  a 
credit  on  the  sum  claimed  by  plaintiff,  failure  of  the  court  to 
instruct  the  jury  to  allow  the  same  is  ground  for  a  new  trial, 
unless  plaintiff  consents  to  a  remittitur.  International  Har- 
vester Co.  V.  Walker,  638. 

The  trial  court  is  the  better  judge  of  whether  the  introduction 
of  certain  evidence  is  prejudicial;  and  when  it  finds  that  preju- 
dice has  resulted  therefrom  which  cannot  be  removed  by  a 
withdrawal  of  the  evidence,  its  discretion  in  granting  a  new 
irial  will  not  be  interfered  with,  notwithstanding  such  with- 
drawal.    King  V.  Railway  Co.,  625. 

Erroneous  instructions.  Where  there  is  evidence  which  would 
justify  a  verdict  for  part  of  the  claim  sued  on,  an  instructioiL 
that  plaintiff  can  recover  all  or  nothing  is  erroneous,  and  will 
authorize  the  granting  of  a  new  trial.  Hamill  v.  Schlitz  Brew- 
ing Co.,  138. 

Exemplary  damages.  Although  the  evidence  is  sufficient  to  sus- 
tain the  allowance  of  exemplary  damages,  still,  in  passing  on 
a  motion  for  a  new  trial  on  the  ground  that  the  amount  al- 
lowed is  so  excessive  as  to  indicate  passion  and  prejudice,  the 
court  may  consider  all  the  facts  disclosed  by  the  evidence  in 
determining  whether  the  allowance  is  excessive.  Ahrens  v. 
Fenton,  559. 
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Same.  The  allowance  of  exemplary  damages  is  wholly  within 
the  discretion  of  the  jury,  and  the  court  is  authorized  to  in- 
terfere therewith  only  when  the  verdict  is  so  excessive  as  to 
indicate  passion  and  prejudice;  and  when  the  court  finds  the 
allowance  to  be  grossly  excessive  the  verdict  should  be  set 
aside,  and  a  new  trial  granted,  and  not  reduced  to  the  extent 
the  court  may  think  it  excessive.    Idem, 

Misconduct  of  jurors.  The  statement  of  a  juror  during  the 
course  of  the  trial  to  other  members  of  the  panel  that  the 
parties,  who  were  nonresidents,  had  no  right  to  bring  their 
action  in  this  State  where  they  paid  no  taxes,  when  standing 
alone  is  not  sufficient  evidence  of  misconduct  to  authorize  a 
new  trial,  but  when  taken  in  connection  with  other  improper 
influences  employed  to  affect  the  result  the  court  may  be  jus- 
tified in  holding  the  expression  indicative  of  prejudice.  Doyle 
V.  Burns,  439. 

Misconduct  of  parties  in  influencing  the  jury.  It  is  not  permis- 
sible for  a  litigant  through  a  hired  agent  to  excite  public 
sentiment,  and  to  so  impregnate  the  moral  and  social  atmos- 
phere in  which  the  jury  moves  with  the  spirit  of  partisan  prej- 
udice against  his  opponent  that  the  verdict  shall  be  affected 
and  determined  thereby,  even  though  no  direct  attempt  is  made 
to  corrupt  the  conscience  of  the  individual  jurors;  and  the 
court  should  rebuke  such  conduct  by  granting  a  new  trial,  al- 
though the  other  party  adopted  similar  tactics.    Idem. 

Newly  discovered  evidence.  A  motion  for  new  trial  was  prop- 
erly denied  where  the  newly  discovered  evidence  consisted  of 
an  occurrence,  which  if  true,  would  have  discredited  plaintiff's 
testimony  in  a  certain  respect,  and  the  occurrence,  in  resistance 
of  the  motion,  was  denied.    Pace  v.  Webster  City,  107. 

NOTICE.    Sec  Muniopal  Corporations  — Original  Notice. 

Return  of  service:  Evidence  insufficient  to  overcome.  The  tes- 
timony of  a  defendant  in  denial  of  service  of  notice  upon  him 
and  in  which  he  admits  the  officer  called  upon  him  for  the 
purpose  of  making  the  service,  but  was  dissuaded  from  doing 
so  by  defendant's  statements  that  plaintiff  had  no  cause  of 
action,  is  not  sufficient  to  overcome  the  sworn  return  of  the 
officer  in  proper  form.    Bowden  v.  Hadley,  711. 

Service  of  notice  by  publication:  Annulment  of  marriage.  Serv- 
ice of  notice  by  publication  is  only  permissible  in  cases  ex- 
pressly authorized  by  statute:  so  that  while  constructive  serv- 
ice may  be  made  upon  a  nonresident  in  an  action  for  divorce, 
the  statute  authorizing  the  same  does  not  extend  to  and  in- 
clude actions  to  annul  a  marriage.    Bisby  v.  Mould,  15. 
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PARTIES. 

Administrators.  Where  two  parties  are  asserting  conflicting 
claims  to  property  in  the  possession  of  a  third  person,  indiflFcr- 
ent  as  to  which  it  belongs  though  admitting  the  claim  of  one, 
such  third  person  is  a  proper  party  to  a  determination  of  the 
ownership;  and  it  is  immaterial  that  one  of  the  contesting 
parties  is  an  administrator  claiming  the  property  for  the  es- 
tate.   Barto  V.  Harrison,  413. 

PARTNERSHIP. 

Devise  of  partnership  property:  Good  wilL  Where  one  partner 
devises  his  entire  interest  in  the  partnership  business,  including 
the  location  and  entire  stock  in  trade,  the  good  will  of  the 
business  is  necessarily  incident  to  and  inseparable  from  the 
devise,  and  no  property  right  therein  falls  into  the  residuum 
of  the  estate.    Bradbury  v.  Wells,  673. 

Negligence  of  partner:  Liability  of  firm.  Each  partner  is  the 
agent  of  the  firm  while  engaged  in  the  partnership  business, 
and  the  firm  is  liable  for  the  negligence  of  each  committed 
within  the  scope  of  the  agency;  so  that  where  one  member 
of  a  firm  of  physicians  made  all  arrangements  for  operating 
upon  a  patient  at  a  hospital,  both  participated  in  the  operation, 
and  the  jury  was  justified  in  finding  that  as  a  part  of  the  em- 
ployment the  firm  was  to  care  for  the  patient  during  her  stay, 
any  negligence  of  one  member  while  assisting  in  removing 
her  from  the  operating  room  is  chargeable  to  both,  even 
though  neither  of  the  physicians  owned  or  controlled  the  hos- 
pital.   Haase  v.  Morton  &  Morton,  205. 

PAYMENT.    See  Suretyship. 
Application   of  pajrments:    Secured  and  imsecured  claims.    A 

creditor  holding  claims  secured  by  a  chattel  mortgage  of  his 
debtor  and  his  wife,  and  also  unsecured  claims  against  the 
husband  alone,  may  apply  payments'  made  by  the  husband  to 
the  satisfaction  of  the  unsecured  debts,  in  the  absence  of  any 
direction  otherwise,  even  though  such  payments  were  made 
from  a  voluntary  sale  by  the  mortgagor  of  the  mortgaged 
property;  and  his  right  so  to  do  is  unaffected  by  the  fact  that 
the  wife  was  surety  on  the  secured  debts  and  not  upon  those 
unsecured,  where  it  appears  that  she  had  no  real  interest  in 
the  property  but  signed  the  mortgage  to  avoid  the  question  of 
exemptions.  Cain  v.  Vogt,  631. 
Same.  The  rules  which  bind  a  mortgagee  on  foreclosure  and 
sale  of  the  property  to  apply  the  proceeds  to  the  satisfaction 
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of  the  mortgage  debt  have  little  application,  where  the  pay- 
ments are  made  from  a  voluntary  sale  of  the  mortgaged  prop- 
erty by  the  mortgagor.  Idem. 
Same.  As  between  two  debts,  one  due  and  the  other  not  due, 
there  is  a  strong  presumption  that  payments  made  without 
express  direction  as  to  their  application  were  intended  to  ap- 
ply on  the  matured  debt;  and  the  trend  of  authority  is  to  the 
effect  that  the  creditor  has  no  choice  but  must  so  apply  them. 
Idem, 

PHYSICIANS. 

Certificate  to  practice:  E^dence.  Where  the  evidence  was  con- 
clusive that  defendant  had  published  an  advertisement  offering 
to  treat  and  cure  certain  diseases,  and  he  also  testified  con- 
cerning his  practice  and  professions,  there  was  no  prejudice 
in  admitting  evidence  of  other  publications  of  the  same  ad- 
vertisement.   State  V.  Miller,  28. 

Same:  Who  may  practice  without  certificate.  The  provision  of 
Code,  section  2579,  exempting  those  physicians  from  the  ne- 
cessity of  procuring  a  certificate  from  the  board  of  medical 
examiners,  who  have  been  practicing  in  this  State  for  five  con- 
secutive years,  applies  to  such  as  were  then  and  for  five  years 
immediately  prior  to  the  enactment  of  the  law  had  been  prac- 
ticing within  the  State;  it  has  no  application  to  those  who  may 
in  previous  years  have  been  resident  practitioners  but  at  the 
time  of  its  enactment  were  nonresidents.    Idem. 

Same;  Practice  for  five  years  in  this  State  subsequent  to  the 
enactment  of  the  statute  is  not  a  defense  to  the  prosecution 
for  practicing  without  a  certificate.    Idem. 

Itinerant  vender  of  drugs.  One  who  travels  from  place  to  place 
taking  orders  for  pharmaceutical  preparations  and  medicines, 
advertising  certain  days  for  consultation,  prescribing  specific 
remedies,  and  either  collecting  for  medicines  to  be  delivered 
by  mail  at  the  time  of  taking  the  orders  or  making  personal 
delivery  and  collection  later,  is  an  itinerant  vender  of  drugs 
within  the  meaning  of  Code,  section  2594.  Evidence  held  to 
require  a  submission  of  the  issue.    State  v.  Stewart,  536. 

Privileged  communications.  The  testimony  of  a  physician  who 
was  never  consulted  by  the  patient  nor  the  attending  physician, 
but  was  simply  informed  of  the  nature  of  an  operation  to  be 
performed  and  was  present  at  the  operation  on  request  of  other 
parties,  is  not  within  the  privilege  provided  by  statute;  and 
the  fact  that  the  physician's  presence  was  not  consented  to  by 
the  patient  or  her  husband  is  immaterial.  Woods  v.  Town  of 
Lisbon,  402. 
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PLEADINGS.     See  Muniopal  Corporations. 

Amendment  An  amendment  offered  after  the  evidence  is  all  in 
to  obviate  a  supposed  variance  between  the  pleadings  and  the 
proof  is  permissible,  where  there  is  no  showing  of  resulting 
prejudice  to  the  opposite  party.     Pace  v.  Webster  City,  107. 

Same:  Leave  to  file.  Where  an  amendment  to  a  pleading  was 
filed  in  open  court  during  the  progress  of  the  trial,  was  en- 
tered upon  the  notice  book,  was  embodied  in  the  court's  in- 
struction and  presented  an  issue  which  the  opposite  party 
claimed  was  in  the  case,  an  objection  that  formal  leave  to 
file  the  same  was  not  granted  is  not  tenable.  McGuire  v.  Rail- 
way Co.,  664. 

Intoxicating  liquors:  Denial  of  capacity  to  sue.  One  contesting 
the  sufficiency  of  a  statement  of  consent  to  the  sale  of  liquor 
does  so  as  a  representative  of  the  public  and  may  allege  his 
citizenship  generally,  as  showing  his  capacity  to  sue,  which 
he  is  not  required  to  prove  under  a  general  denial;  but  to  raise 
the  issue  of  his  want  of  capacity  the  facts  relied  upon  must 
be  specifically  pleaded.    Dye  v.  Augur,  538. 

Same:  Amendment:  Limitations.  The  allegation  of  citizenship 
by  way  of  amendment  to  the  original  denial  of  the  statement 
of  consent  is  not  the  introduction  of  a  new  cause  of  action, 
and  is  not  barred  because  not  filed  within  thirty  days  as  pro- 
vided by  Code,  section  2450.    Idem. 

PRACTICE. 

Amendment  of  petition:  Continuance.  Amendment  of  the  pe- 
tition in  a  personal  injury  action  which  merely  alleges  an  addi- 
tional element  of  damages  that  so  far  as  the  record  discloses 
can  be  investigated  during  the  trial,  is  not  necessarily  ground 
for  a  continuance  over  the  term;  and  in  the  absence  of  a  show- 
ing of  prejudice  its  refusal  is  not  such  an  abuse  of  discretion 
as  to  constitute  reversible  error.  Palmer  v.  City  of  Water- 
loo, 296. 

Estoppel.  After  a  taxpayer  has  submitted  his  case  involving  ob- 
jections to  a  tax  upon  one  theory  he  cannot  by  amendment 
to  his  petition  change  his  grounds  of  objection.  Wood  v. 
Hall,  308. 

Findings  of  fact:  Review.  Where  there  is  sufficient  evidence  to 
take  an  issue  to  the  jury  its  finding-  is  conclusive.  Pace  v. 
Webster  City,  107. 
.  Interrogatories:  Amendment  Answers  to  interrogatories  at- 
tached to  a  pleading  may  be  amended  to  correct  mere  mistake 
or  oversight  when  promptly  done,  but  not  during  the  progress 
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of  the  trial  to  meet  the  varying  phases  of  the  case  as  devel- 
oped; and  the  court's  discretion  in  denying  an  amendment  will 
not  be  interfered  with  on  appeal,  except  upon  a  clear  showing 
of  error  in  so  doing.    City  Deposit  Bank  v.  Green,  156. 

Legal  and  equitable  issues:  TriaL  An  action  for  damages  for 
false  representations  in  the  exchange  of  real  estate  with  a 
general  denial  presents  a  law  action  which  should  be  tried  as 
such;  and  although  a  counterclaim  is  also  filed  presenting  equit- 
able issues  only,  still  when  a  trial  of  the  law  action  first  will 
dispose  of  the  whole  case  refusal  to  transfer  the  cause  to  the 
equity  calendar  is  proper.    Gibson  v.  Seney,  383. 

Motion  for  judgment  Where  the  plaintiff's  right  of  recovery 
except  as  to  one  item  of  his  claim  is  a  question  for  the  jury, 
a  motion  for  judgment  for  the  entire  amount  claimed  should 
be  denied.    Hamill  v.  Schlitz  Brewing  Co.,  138. 

Same.  A  motion  for  judgment  on  the  record  after  the  jury  has 
found  generally  and  specially  for  the  other  party  and  has 
been  discharged,  and  after  the  moving  party  has  been  granted 
a  new  trial,  should  be  denied.    Idem, 

Prejudicial  remark  of  court.  In  an  action  for  a  personal  injury 
a  remark  of  the  court  on  objection  to  the  character  of  the  ex- 
amination of  a  physician,  "that  he  thought  the  witness  had 
given  a  fair  and  unbiased  statement  of  the  condition  he  found 
the  patient  in,"  is  held  prejudicial.  Edwards  v.  City  of  Cedar 
Rapids,  421. 

Special  findings.  Special  interrogatories  calling  for  a  determina- 
tion of  the  question  of  whether  the  result  of  a  negligent  act 
might  have  been  reasonably  foreseen,  or  which  call  for  a  find- 
ing on  the  one  material  question  in  the  case,  should  be  refused. 
Haase  v.  Morton  &  Morton,  205. 

Special  interrogatories.  The  court  should  refuse  a  special  in- 
terrogatory which  is  covered  by  those  given,  one  which  calls 
for  the  conclusion  of  the  jury  upon  all  the  facts  rather  than 
for  a  finding  of  some  special  fact,  or  one  which  calls  for  a 
special  verdict.    McGuire  v.  Railway  Co.,  664. 

Verdict:  Conclusiveness.  The  finding  of  a  jury  which  has  sup- 
port in  the  evidence  will  not  be  disturbed.  Conkling  v.  Stand- 
ard Oil  Co.,  596. 

Excessive  verdict.  The  question  of  damage  sustained  by  a  per- 
sonal injury  is  primarily  for  the  jury,  and  where  there  is  evi- 
dence in  support  of  the  verdict  it  will  not  be  disturbed  on  ap- 
peal.   Mitchell  V.  Railway  Co.,  283. 

Same:  Review.  Where  there  is  a  decided  conflict  in  the  evi- 
dence the  verdict  of  the  jury  will  not  be  disturbed.  Kopecky  v. 
Benish,  362. 
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Waiver  of  jury  trial  A  party  who  has  voluntarily  set  up  his 
claim  in  a  partition  action  before  filing  it  against  the  estate, 
cannot  complain  because  the  court  consolidates  the  proceed- 
ings and  tries  them  without  the  intervention  of  a  jury.  Slaugh- 
ter V.  McManigal,  643. 

PRACTICE  OF  MEDICINE.    See  Physicians, 

PROXIMATE  CAUSE.    See  Railways. 

PUBLIC  MONEYS.    See  Suretyship. 

QUIETING  TITLE.    Sec  Equfty. 

RAILWAYS. 

Assumption  as  to  care.  A  railway  company  is  bound  to  exercise 
the  highest  degree  of  care  in  the  operation  of  its  trains,  but 
where  there  is  no  evidence  as  to  the  condition  of  the  head- 
light of  an  engine  it  may  be  assumed  to  have  been  in  proper 
condition.    Mitchell  v.   Railway   Co.,  283. 

Negligence  in  guarding  standing  cars:  Evidence.  Ordinarily  a 
railway  company  is  held  to  the  same  degree  of  care  in  blocking 
cars  stored  on  a  passing  track  as  when  on  a  storage  track,  even 
though  the  appliances  may  be  different;  and  where  an  acci- 
dent occurs  by  reason  of  the  fact  that  cars  stored  on  a  pass- 
ing track  ran  out  upon  the  main  track,  evidence  that  derail- 
ing switches  are  customarily  used  on  storage  tracks  and  are 
usually  left  so  that  cars  cannot  pass;  that  passing  tracks  are 
not  used  for  storage  purposes,  except  in  an  emergency  or  when 
in  a  certain  condition;  that  brakes  of  standing  cars  are  usually 
set;  that  such  cars  are  often  blocked,  and  that  the  local  agent 
is  supposed  to  look  after  their  safety,  is  admissible.    Idem. 

Same.  Evidence  that  the  storage  of  cars  on  an  inclined  side 
track  without  a  derailing  switch  is  dangerous:  that  such  a 
switch  is  a  common  safety  device;  that  brakes  should  be  set 
on  cars  standing  on  an  inclined  side  track  and  should  be 
blocked,  if  convenient,  is  admissible  as  relating  to  what  should 
be  done  in  ordinary  railroading.    Idem, 

Same:  Submission  of  charge  of  negligence.  While  a  derailing 
switch  may  not  ordinarily  be  used  on  a  passing  track,  still 
where  the  evidence  discloses  the  use  of  such  track  for  storage 
purposes  for  such  length  of  time  that  the  jury  might  have 
found  the  company  negligent  in  not  so  equipping  the  same,  the 
charge  of  negligence  in  failing  so  to  do  should  not  be  with- 
drawn from  the  jury.    Idem, 

Same.    The  question  of  whether  an  engineer  saw  freight  cars 
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which  moved  from  a  side  track  onto  the  main  track,  thus 
causing  a  collision,  as  soon  as  he  should  under  the  circum- 
stances of  the  case,  is  held  to  have  been  for  the  jury.    Idem, 

Same.  Where  the  engineer  was  advised  of  the  number  of  cars 
stored  on  an  inclined  passing  track,  and  the  company  knew 
that  the  track  was  not  provided  with  a  derailing  switch,  the 
question  of  negligence  in  moving  the  train  at  a  high  rate  of 
speed  and  colliding  with  freight  cars  which  had  run  out  onto 
the  main  track  was  properly  submitted.    Idem, 

Contributory  negligence:  Evidence.  A  brakeman  in  a  personal 
injury  action  may  show  the  condition  of  the  coupling  device 
of  the  car  he  was  endeavoring  to  uncouple  when  injured,  al- 
though not  the  basis  of  a  charge  of  negligence,  for  the  pur- 
pose of  describing  his  situation  and  the  manner  of  his  injury, 
and  as  bearing  on  the  question  of  his  freedom  from  contribu- 
tory negligence.    McGuire  v.  Railway  Co.,  664. 

Duty  of  trackmen  and  trainmen:  Contributory  negligence.  An 
experienced  trackman  employed  in  the  inspection  of  a  track 
over  which  special  or  extra  trains  are  frequently  run  is  guilty 
of  negligence  in  failing  to  keep  a  lookout  for  such  trains,  al- 
though rightfully  upon  the  track  and  without  notice  of  a  com- 
ing train;  but  it  is  also  the  duty  of  trainmen  to  keep  a  lookout, 
to  give  the  crossing  signals  for  the  benefit  of  trackmen,  upon 
which  they  may  rely.    Hoffard  v.  Railway  Co.,  543. 

Same:  Negligence:  Danger  signal:  Negative  evidence.  The 
mere  statement  of  witnesses  that  they  did  not  hear  a  crossing 
whistle  in  contradiction  of  the  positive  evidence  of  trainmen 
that  the  whistle  was  sounded,  is  insufficient  to  create  such  a 
conflict  in  the  evidence  as  to  require  a  submission  of  that  is- 
sue; i^  must  appear  that  the  negative  testimony  is  based  upon 
such  knowledge  as  enables  the  witnesses  to  speak  affirmatively 
against  the  fact.    Idem. 

Same:  Crossing  signal.  Where  a  danger  signal  was  given 
when  the  train  was  some  distance  from  an  employe  engaged 
in  inspecting  the  track,  so  that  had  he  been  giving  heed  to  the 
approach  of  the  train  he  might  have  avoided  the  accident,  but 
the  signal  was  not  heard  by  him  presumably  because  of  the 
manner  of  his  head  dress,  the  question  of  whether  a  crossing 
signal  some  distance  farther  away  was  given  became  immate- 
rial.   Idem. 

Rate  of  speed:  Negligence:  Duty  of  Trackmen.  No  particular 
rate  of  speed  of  a  train  in  rual  districts  is  in  itself  negligence; 
and  it  is  not  the  duty  of  an  engineer  on  approaching  a  curve 
to  check  his  train  so  that  upon  discovering  trackmen  he  may 
be  better  able  to  stop  his  train,  but  trackmen  are  supposed 
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to  take  note  of  coming  trains  and  to  observe  and  keep  out 
of  their  way.    Idem, 

Same:  Negligence:  Last  clear  chance.  An  engineer,  who,  apon 
discovering  that  a  trackman  is  anconsdous -of  his  approaching 
train,  adopts  every  possible  means  to  avert  his  injury  by  sound- 
ing the  whistle  and  bell  and  in  bringing  his  train  to  a  stop, 
performs  his  full  duty.    Idem, 

Personal  injury:  Release  from  liabifity:  Frand.  A  settlement 
and  release  from  liability  obtained  from  one,  who,  by  reason 
of  inexperience,  bodily  or  mental  infirmity,  or  from  a  lack  of 
independent  counsel  is  not  upon  an  equal  footing  will  be  scru- 
tinized by  the  courts  with  care,  and  when  so  obtained  is  void. 
In  the  instant  case  the  manner  of  procuring  the  release  from 
liability  of  a  railway  company  for  the  death  of  an  employe 
is  held  to  authorize  a  finding  of  fraud.  Kelley  v.  Railway  Co., 
273. 

Personal  injury:  Assumption  of  risk.  It  is  the  duty  of  a  rail- 
way company  to  keep  its  switch  yards  and  tracks  in  a  reason- 
ably safe  condition  for  the  use  of  its  employes;  and  whether 
an  employe  assumes  the  risk  of  stepping  on  loose  gravel  be- 
tween the  tracks,  the  road  being  in  process  of  construction, 
is  held  under  the  evidence  to  have  been  a  question  for  the  jury. 
Tibbitts  V.  Ry.  Co.,  178. 

Same:  Contributory  negligence.  Where  the  coupling  device  of 
a  freight  car  is  such  that  when  in  a  certain  position  it  may  be 
necessary  for  a  brakeman  to  expose  his  person  to  the  impact 
of  an  approaching  car,  to  make  the  coupling,  he  is  not  negli- 
gent  as  a  matter  of  law  in  making  the  coupling  in  the  custom- 
ary manner.  Evidence  held  insufficient  to  show  negligence 
in  law.    Idem, 

Proximate  cause.  Negligence  is  not  the  proximate  cause  of  an 
injury  unless  it  can  be  said  that  but  for  such  negligence  the 
injury  would  not  have  happened.    Idem, 

Negligence:  Circumstantial  evidence:  Suffidency.  While  cir- 
cumstantial evidence  may  be  resorted  to  to  establish  the  connec- 
tion between  an  injury  and  the  negligence  claimed  to  have 
caused  it,  such  evidence  must  be  more  than  merely  consistent 
with  a  given  theory  of  the  accident,  it  must  exclude  any  ojther 
reasonably  probable  theory;  so  that  where  a  brakeman  was 
killed  in  making  a  coupling  and  the  evidence  leaves  the  hap- 
pening of  the  accident  a  mere  matter  of  conjecture,  as  consis- 
tent with  the  theory  of  absence  of  negligence  as  with  the 
negligence  of  the  company,  a  verdict  for  the  company  should 
be  directed.    Idem, 
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Transportation  of  live  stock:  Contract  by  station  agent.  There 
is  no  legal  presumption  that  the  local  agent  of  a  railway  com- 
pany at  one  station  has  authority  to  make  a  contract  for  a 
shipment  from  another  station;  and  in  the  absence  of  proof 
of  such  authority  by  the  party  asserting  the  contract,  evidence 
of  the  agreement  is  inadmissible.    McManus  v.  Ry  Co.,  150. 

Same:  Connecting  lines:  Limitation  of  liability:  Burden  of 
Proof.  A  railway  company  may  limit  its  liability  for  the 
transportation  of  property  to  the  terminus  of  its  own  lines; 
and  where  there  is  no  proof  of  an  agreement  for  through  ship- 
ment, but  a  written  contract  so  limiting  its  liability,  it  is  not 
chargeable  with  damages  on  a  connecting  line;  and  the  bur- 
den is  not  cast  upon  the  company  to  show  freedom  from 
liability.    Idem. 

Same.  A  railway  company  is  not  charged  with  the  burden  of 
showing  freedom  from  liability  for  injury  to  property  while 
in  transit,  where  the  shipper  is  furnished  free  transportation  for 
the  purpose  of  accompanying  the  shipment,  and  he  in  fact 
accompanies  the  shipment    Idem, 

Injury  to  stock  in  transit:  Liability  of  company.  The  mere  fact 
that  one  of  a  car  load  of  cattle  was  down  while  in  transit, 
with  no  evidence  that  the  railway  company  was  in  any  man- 
ner responsible  for  its  condition,  is  not  sufficient  evidence  of 
its  liability  for  an  injury  of  the  animal  to  warrant  a  submis- 
sion of  the  issue  to  the  jury.    Idem, 

Freight:  Overcharge:  Recovery.  There  can  be  no  recovery  of 
alleged  overcharges  for  f eight  at  its  destination,  where  tlie 
charge  was  based  on  car  capacity,  in  the  absence  of  a  showing 
of  the  weight  of  the  shipment.    Idem, 

Shipment  of  live  stock:  Care  of  same:  Duty  of  company.  A 
contract  for  the  shipment  of  hogs  providing  that  they  shall 
be  watered,  fed  and  cared  for  by  the  shipper  in  charge,  has 
reference  to  the  consumption  of  food  and  water  while  in 
transit;  it  does  not  impose  on  him  the  duty  of  showering  the 
hogs  in  hot  weather  to  reduce  their  temperature.  This  duty 
devolves  upon  the  company  having  charge  of  the  train  and 
water  supply,  and  its  negligence  with  respect  thereto  cannot  be 
relieved  by  contract.    Peck  v.  Ry.  Co.,  187. 

Same:  Care  of  stock:  Negligence:  Notice.  The  most  that 
can  be  required  of  the  shipper  in  such  cases  is  to  notify  the 
employes  of  the  company  that  the  hogs  arc  in  need  of  shower- 
ing because  of  excessive  heat;  but  where  the  employes  know 
the  condition  of  the  weather  and  that  the  hogs  are  suffering 
from  heat  the  shipper  may  rely  on  them  to  discharge  their 
duty  in  that  respect  without  notice.    Idem, 
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Same:  Evidence.  Under  the  evidence  the  question  of  whether 
the  railway  company  properly  performed  the  duty  of  shower- 
ing the  hogs  while  in  transit  was  for  the  jory.    Idem. 

Same:  Liability  of  connectiiig  com|Mny.  Where  the  evidence 
affirmatively  shows  that  no  injury  occurred  to  stock  in  transit 
while  on  the  lines  of  a  connecting  railway,  joined  as  a  de- 
fendant in  a  suit  for  negligent  care  of  same,  a  verdict  should 
be  directed  in  its  favor.    Idem. 

Implied  license  to  xa/t  a  footpath:    Negfigence   of  company. 

Where  a  large  number  of  persons  have  for  some  time  been  ac- 
customed to  use  a  well  defined  footpath  in  crossing  the  tracks 
of  a  railway  company,  to  the  knowledge  of  the  officers  and 
employes  of  the  road,  an  implied  license  exists  to  cross  the 
tracks  at  that  point;  and  the  company  owes  a  pedestrian  while 
using  the  path  the  same  care  that  it  would  if  the  person  were 
crossing  in  a  public  street  or  highway.    Calwell  v.  Ry.  Co.,  32. 

Same:  Contributory  negligence:  Submission  of  issue.  .Unless 
there  is  such  a  lack  of  evidence  that  the  court  should  set  a  ver- 
dict aside  the  issue  should  be  submitted  to  the  jury;  so  that 
where  a  plaintiff  was  injured  in  crossing  the  tracks  of  a  rail- 
way company  at  the  place  where  he  had  a  right  to  go,  and  he 
testified  that  before  crossing  he  looked  and  listened  without 
observing  an  approaching  train,  the  question  of  his  contribu- 
tory negligence  should  have  been  submitted;  especially  in 
view  of  the  dispute  in  the  evidence  as  to  whether  the  engineer 
gave  any  warning  signal,  and  the  rate  of  speed  at  which  the 
train  was  running.    Idem. 

Street  railways:  Negligent  construction  of  tracks:  Evidence. 
The  laying  of  parallel  street  railway  tracks  in  such  close  prox- 
imity that  the  space  between  open  cars  operated  thereon  is 
very  narrow,  is  sufficient  evidence  of  negligence  to  support  a 
verdict  for  the  death  of  a  passenger  injured  by  a  passing  car, 
while  riding  upon  a  crowded  open  car,  and  in  the  exercise  of 
reasonable  care.    La  Barge  v.  Union  Electric  Co.,  G91. 

Contributory  negligence  of  passenger:  Evidence.  The  care  of 
passengers  upon  street  railway  cars  must  be  proportionate  to 
the  dangers  to  which  they  are  exposed;  and  one  riding  upon 
an  open  crowded  car  is  not,  as  a  matter  of  law,  negligent  in 
exposing  his  body  slightly  at  the  side  of  the  car  because  of 
its  crowded  condition.  Evidence  held  to  require  the  submis- 
sion of  plaintiff's  negligence  in  this  respect    Idem. 

Street  railwajrs:  Contributory  negligence:  When  a  fact  ques- 
tion. When  the  motion  and  noise  of  a  passing  train  was 
likely  to  divert  the  attention  of  a  pedestrian  he  cannot  be  said, 
as  a  matter  of  law,  to  have  been  negligent  in  failing  to  observe 
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an  approaching  street  car.  Remillard  v.  Sioux  City  Traction 
Co.,  565. 

Same:  Instinct  of  self-presenration.  Where  there  is  no  direct 
evidence  of  an  accident  the  instinct  of  self-preservation  will 
support  a  finding  of  want  of  contributory  negligence.    Idem. 

Same:  Negligence  of  motorman.  It  is  the  duty  of  the  motorman 
of  a  street  car,  when  passing  through  a  thickly  settled  portion 
of  a  city,  to  anticipate  and  keep  a  lookout  for  pedestrians  trav- 
eling the  intersecting  streets;  and  where  it  is  shown  that  he 
might  have  seen  deceased  had  he  looked,  and  he  testified  that 
he  did  not  see  any  one,  the  jury  might  have  found  that  he  was 
negligent  in  not  discovering  deceased  and  in  running  him  down. 
Idem. 

Same:  Evidence.  Evidence  reviewed  and  held  to  warrant  a 
finding  that  a  collision  of  defendant's  street  car  with  deceased 
occurred  at  a  street  crossing.    Idem. 

Same.  Evidence  held  to  support  a  finding  that  the  motorman, 
in  the  exercise  of  reasonable  diligence,  might  have  stopped  his 
car  after  observing  deceased  in  time  to  have  avoided  the  acci- 
dent.   Idem. 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY. 

Easements:    Parol  acquisitioii:    Possession  and  use:    Evidence. 

Plaintiff  and  defendant  own  adjoining  buildings  and  the  only 
passage  way  from  the  street  to  the  second  story  of  plaintiff's 
building  is  by  means  of  the  stairs  in  defendant's  building  and 
thence  through  the  division  wall.  The  evidence  is  held  to 
show  that  the  plaintiff  has  an  easement  in  the  passage  way 
by  reason  of  a  verbal  agreement  of  their  grantors  many  years 
prior,  and  continuous  possession  and  use  thereunder,  of  which 
defendant  cannot  rightfully  deprive  him,  rather  than  a  mere 
license  subject  to  revocation  at  any  time.  Portman  v.  Top- 
liff,  19. 
Same:  Notice  of  easement  When  defendant  purchased  his 
property  he  was  charged  with  notice  of  the  claim  of  right  un- 
der which  plaintiff  was  using  the  stairway,  and  he  can  assert 
no  better  title  than  he  acquired  from  his  grantor.    Idem. 

Sale  of  land  subject  to  mortgage:  Pajrment  of  mortgage  by 
grantor:  Liability  of  grantee.  Where  one  purchases  simply 
the  grantor's  equity  in  land  and  takes  the  title  subject  to  a 
mortgage,  which  he  does  not  assume  and  agree  to  pay  as  a 
part  of  the  purchase  price,  no  portion  of  the  purchase  price 
remains  unpaid;  and  the  grantor  upon  discharging  his  personal 
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liability  to  the  mortgagee  has  no  claim  therefor  against  the 
grantee,  except  his  equitable  right  to  subrogation  and  satis- 
faction of  the  mortgage  out  of  the  property.  Bradley  v.  Huf- 
ferd,  611. 

Same.  Where  there  is  simply  an  exchange  of  equities  in  lands 
"subject  to  existing  mortgages,  which  neither  party  assumes, 
the  consideration  named  in  the  deeds  cannot  be  said  to  ex- 
press the  agreed  value  of  the  lands  from  which  the  amount  of 
the  mortgage  indebtedness  was  deducted,  so  as  to  require  a 
submission  of  the  grantee's  liability  to  the  grantor  for  having 
discharged  his  personal  obligation  to  the  mortgagee.    Idtm. 

Exchange  of  property:  Resdasaon:  Mutual  mistake.  A  con- 
tract for  the  exchange  of  lands  may  be  rescinded  for  mutual 
mistake  as  to  quality  and  value  of  the  lands.  Evidence  held 
to  show  mutual  mistake.    McDonald  v.  Benge,  591. 

RECEIVER.    See  Equity. 

RESCISSION.    See  Real  Psopekty -~  Sales. 

REPLEVIN.    See  Executions. 

REVIVAL  OP  ACTIONS.    See  Limitation  (^  AcnoHS. 

SALES. 

Rescission:  Question  of  fact.  What  is  a  reasonable  time  within 
which  to  rescind  a  contract  for  its  breach  is  not  always  a 
question  for  the  jury;  as  where  there  is  no  conflict  in  the  evi- 
dence as  to  the  facts  and  the  time  which  has  elapsed,  between 
a  knowledge  of  the  breach  and  the  attempted  rescission,  is  so 
great  that  under  no  circumstances  would  the  jury  be  war- 
ranted in  finding  a  timely  rescission,  the  court  may  determine 
the  question.    Mattauch  v.  Riddell  Auto  Co.,  22. 

Same:  Pleading.  Where  an  action  to  rescind  a  contract  is 
brought  too  late  the  question  of  plaintiff's  right  is  not  one  of 
waiver  but  of  election,  and  the  defendant  need  not  therefore 
plead  a  waiver  of  the  right  to  rescind.    Idem, 

Same:  Direction  of  verdict  on  the  court's  own  motion.  Where 
a  motion  to  direct  a  verdict  on  the  fi^round  that  a  vendee  of 
goods  had  failed  to  show  a  rescission  of  the  sale  was  over- 
ruled at  the  close  of  plaintiff's  case,  the  court  on  its  own  mo- 
tion had  authority  to  take  the  case  from  the  jury  at  the  close 
of  defendant's  evidence,  when  it  became  apparent  that  a  ver- 
dict for  plaintiff  could  not  be  sustained.    Idem. 

Warranty:  Evidence.  On  the  question  of  an  express  warranty 
in  the  sale  of  goods,  evidence  that  just  prior  to  the  sale  a 
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third  person  at  the  request  and  in  the  presence  of  plaintifE 
telephoned  defendant's  place  of  business,  and  was  assured  by 
a  clerk  in  charge  of  the  telephone  business  that  the  goods 
were  suitable  for  the  purpose  desired,  is  admissible.  Conkling 
V.  Standard  Oil  Co.,  596. 

Same.  A  warranty  arises  where  there  is  a  distinct  assertion  re- 
specting the  quality  of  goods,  or  their  adaptability  to  the 
purpose  for  which  they  are  desired,  which  is  relied  upon;  and 
the  warranty  may  rest  in  parol,  no  particular  form  of  words 
being  required  to  create  it.  Evidence  held  to  show  a  parol 
warranty  that  oil  sold  for  cooling  automobiles  was  adapted 
to  and  suitable  for  that  purpose.    Idem. 

Authority  of  agents:    Representations  as  to  quality  of  goods. 

An  agent  is  presumed  to  have  power  to  do  that  which  is  us- 
ual and  necessary  to  accomplish  the  object  for  which  the 
agency  exists;  as  where  the  manufacturer  of  a  certain  oil  em- 
ploys agents  to  assist  in  the  sale  of  the  same,  concerning  the 
quality  and  fitness  for  the  purpose  desired  the  purchaser  has 
no  knowledge  but  must  rely  on  the  seller's  representations  and 
those  acting  for  him,  the  agency  carries  with  it  power  to  war- 
rant its  adaptability  to  the  use  for  which  it  is  sold.    Idem. 

Implied  warranty:  Submission  of  issue.  Where  the  petition 
pleads  an  implied  as  well  as  an  express  warranty  in  the  sale  of 
goods,  which  is  denied  in  the  answer,  and  the  circumstances 
give  rise  to  a  warranty  by  implication,  that  issue  should  be 
submitted  and  considered  ^y  the  jury,  as  well  as  the  question 
of  express  warranty.    Idem. 

Same:  Caveat  emptor.  Where  a  manufacturer  sells  an  article 
of  his  own  production  for  a  certain  purpose,  upon  whose  judg- 
ment and  statements  as  to  its  adaptability  the  purchaser  must 
rely,  there  is  an  implied  warranty  that  the  article  is  reasonably 
fit  for  the  purpose  for  which  it  is  sold;  and  the  doctrine  of 
caveat  emptor  has  no  application.    Idem. 

Written  contract:  Modification  by  paroL  A  written  contract  to 
furnish  and  install  certain  storage  batteries  and  other  electrical 
equipment,  which  is  complete  in  itself  and  unambiguous,  and 
containing  a  warranty  that  the  material  shall  be  first  class  aiid 
of  the  latest  type  and  that  the  work  shall  be  done  in  first 
class  and  workmanlike  manner,  cannot  be  modified  by  parol 
proof  of  a  different  or  further  warranty,  in  the  absence  of  a 
showing  of  fraud,  accident  or  mistake.  Battery  Co.  v.  Railway 
Co.,  369. 

Same:  Warranties:  Evidence.  Evidence  held  insufficient  to 
show  that  plaintiff  warranted  certain  batteries  and  electrical 
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appliances,  which  he  contracted  to  install  for  defendant,  to 
produce  a  certain  power.  Idem, 
Same:  Breach  of  warranty.  One  who  accepts  and  uses  ma- 
chinery for  a  considerable  length  of  time  without  complaint, 
or  reliance  upon  a  warranty,  until  action  is  brought  to  recover 
the  purchase  price  cannot  then  rely  upon  a  breach  of  warranty 
to  defeat  recovery.    Idem. 

SERVICE  OP  NOTICK    See  Original  Notice. 

SEVERANCE  OP  TERRITORY.    See  Muniopal  G>rporations. 

SEWERS*    See  Municipal  Corporations. 

SIDEWALKS.    See  Municipal  Corporations. 

SLANDER  AND  LIBEL. 

Libel  per  se:  Instruction.  A  publication  charging  a  lawyer  with 
such  conduct  in  the  practice  of  his  profession  as  will  necessarily 
expose  him  to  contempt  and  ridicule,  and  deprive  him  of  the 
benefits  of  public  confidence  is  libelous  per  se;  and  the  court 
should  unequivocally  so  instruct  the  jury.    State  v.  Cooper,  517. 

Same:  Malice.  If  the  statements  are  false  it  will  be  presumed 
that  they  were  malicious  and  wrongful,  unless  privileged. 
Idem. 

Privileged  publications.  The  publication  of  judicial  proceedings 
is  privileged,  but  an  article  impugning  the  motives  of  a  lawyer 
in  instituting  and  conducting  the  proceedings,  charging  im- 
proper and  dishonest  conduct  and  other  fi^rossly  unprofessional 
acts  in  connection  therewith,  are  not  privileged. 

Same:  Extent  of  privilege.  Where  defendant  was  engaged  in 
the  publication  of  a  magazine  devoted  to  the  cause  of  a  tem- 
perance organization,  but  which  had  a  wide  circulation  reach- 
ing many  who  are  not  members  of  the  society,  the  publication 
of  an  article  therein  impugning  the  motives  of  an  attorney  who 
had  instituted  disbarment  proceedings  against  other  attorneys 
who  had  acted  for  the  organization,  if  privileged  as  to  members 
of  the  organization,  was  broader  than  the  duty  to  disclose  the 
improper  conduct,  exceeded  the  privilege  and  was  not  a  de- 
fense to  the  charge  of  libel.    Idem. 

Same.  Publications  which  are  privileged  as  being  in  the  dis- 
charge of  a  duty  must  be  confined  to  the  persons  to  whom  the 
duty  is  owing;  and  to  justify  the  publication  of  libelous  matter 
on  the  ground  that  the  author  believed  it  to  be  true,  there  must 
be  some  other  reason  than  a  mere  desire  to  promote  the  public 
welfare.    Idem. 
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Same:  Reasonable  cause.  That  the  publication  of  libelous  mat- 
ter is  based  upon  reasonable  and  proper  cause  will  not  justify  it, 
if  false,  unless  it  is  privileged.    Idem. 

SPECIAL  FINDINGS.    See  Practice. 

SPECIAL  INTERROGATORIES.    See  Practice. 

SPECIAL  ASSESSMENTS.    See  Municipal  Corporations. 

SPECIFIC  PERFORMANCE.    See  Equity. 

STATUTES.  See  Elections  —  Constitutional  Law  —  Munic- 
ipal Corporations. 
Construction.  While  a  legislative  construction  of  an  act  is  en- 
titled to  consideration  by  the  courts,  still  it  is  not  binding; 
and  where  it  appears  that  the  construing  act  may  have  been 
passed  simply  to  remove  doubt  as  to  the  meaning  of  the  pre- 
vious statute  the  court  will  so  consider  it.    Slutts  v.  Dana,  244. 

STATUTE  OF  FRAUDS.    See  Limitation  of  Actions  —  Mort- 
gages. 

STREETS.    See  Municipal  Corporations. 

STREET  RAILWAYS.    See  Railways. 

SUBROGATION.    See  Real  Property. 

SURETYSHIP. 

Contribution:  Evidence.  In  suing  to  inforce  contribution 
against  a  co-surety  on  a  note  the  evidence  is  held  to  show  that 
defendant  executed  the  note,  not  for  the  benefit  of  plaintiff  as 
surety,  but  as  a  co-surety  with  the  plaintiff.  Carstens  v. 
Gerdes,  .199. 

Same:  Consideration.  The  making  of  a  loan  on  the  credit  of 
all  the  makers  of  the  note  given  therefor  is  sufficient  to  sup- 
port an  action  by  one  signer  as  surety  against  another  for 
contribution.    Idem, 

Liability  for  county  deposits.  Although  county  funds  are  de- 
posited prior  to  approval  of  the  bond  filed  by  the  bank  as  pro- 
vided by  Code,  section  1457,  a  subsequent  approval  of  the  bond 
with  authority  to  the  treasurer  to  deposit  not  exceeding  a  cer- 
tain amount,  will  render  the  bond  liable  for  the  funds  on 
deposit  at  the  time  of  such  approval  or  subsequently  deposited, 
not  exceeding  the  amount  of  the  authorized  deposit.  Fremont 
County  V.  Fremont  Co.  Bank,  167. 
Vol  138  I  A.— 52 
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Same.  The  sureties  on  a  bond  given  by  a  bank  to  secure  the* 
deposit  of  county  funds  are  only  liable  to  the  extent  of  the 
deposit  authorized  by  the  supervisors,  and  not  for  the  full 
penalty  named  in  the  bond,  whether  the  bond  was  valid  when 
filed  or  validated  by  a  subsequent  resolution  of  the  board. 
Idem, 

Same.  Sureties  on  a  bond  given  to  secure  the  deposit  of  county 
funds  are  not  liable  for  the  loss  of  funds,  through  the  insol- 
vency of  the  bank  prior  to  assuming  the  obligation;  but  where 
the  evidence  shows  that  at  the  time  the  liability  attached  the 
bank  was  a  going  concern  and  had  not  refused  payment,  al- 
though in  somewhat  embarrassed  circumstances,  the  sureties 
cannot  rely  on  a  prior  loss  of  the  funds  to  relieve  their  liability. 
Idem, 

Same:  Application  of  payment.  The  usual  rule  that  where  nei- 
their  debtor  nor  creditor  has  made  an  application  of  payments 
the  same  will  be  applied  to  the  earlier  rather  than  the  later 
accounts,  applies  to  sureties  on  a  bond  given  to  secure  the 
deposit  in  a  bank  of  county  funds.    Idem, 

Principal  and  enirety:  Discharge  of  surety.  The  fact  that  the 
owner  of  a  building,  by  the  terms  of  his  agreement  with  the 
contractor  for  its  construction,  may  withhold  money  for  the 
payment  of  liens  which  he  may  reasonably  anticipate  on  account 
of  the  material  furnished  fails  to  do  so,  but  pays  the  contractor 
according  to  the  terms  of  his  contract,  will  not  operate  to  dis- 
charge a  surety  on  a  contractor's  bond,  where  the  contract  and 
bond  expressly  provide  that  the  contractor  shall  pay  for  all 
material  and  labor  promptly,  so  as  to  prevent  the  filing  of  any 
lien  or  claim  against  the  owner.    Rawson  v.  Grant,  127. 

TAXATION.    See     Intoocicating     Liquors  —  Municipal     Cor- 
porations. 
Exemption:    Pension  money.    The  interest  accruing  from  pen- 
sion money  is  not  exempt  from  taxation.     Bednar  v.  Carroll, 
338. 

Same:  Assessment  of  omitted  property:  Review  of  proceed- 
ings:  Injunction.  The  right  of  appeal  from  the  action  of  the 
county  treasurer  in  assessing  omitted  property  is  an  exclusive 
remedy,  and  the  party  aggrieved  cannot  resort  to  an  independ- 
ent action  in  equity  to  correct  a  claimed  overassessment,  unless 
the  tax  imposed  is  illegal  and  void:  but  if  it  is  conceded  or 
established  beyond  controversy,  in  an  independent  action,  that 
the  property  assessed  is  wholly  exempt  from  taxation  then  a 
collection  of  the  tax  may  be  enjoined.    Idem. 

Review  of  assessment:    Remedy.    The  statute  provides  for  an 
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appeal  from  an  assessment  as  finally  settled  by  a  board  of  re- 
view, and  therefore  an  original  action  in  equity  will  not  lie  to 
review  the  assessment,  except  when  the  board  has  acted  with- 
out jurisdiction.      Peterson  v.  Board  of  Review,  717. 

Same:  Jurisdiction:  Notice  of  appeaL  To  give  the  court  juris- 
diction on  appeal  from  the  action  of  a  board  of  review  in  the 
matter  of  an  assessment  of  property,  a  written  notice  of  ap- 
peal must  be  served  as  provided  by  statute,  and  unless  failure 
to  serve  the  notice  is  cured  the  court  is  not  authorized  to 
consider  the  merits  of  the  controversy,  even  though  the  ob- 
jection is  not  raised  by  counsel.    Idem, 

Same:  Transcript  of  board  proceedings.  A  transcript  of  the 
proceedings  before  the  board  of  review  must  be  filed  in  the  dis- 
trict court  to  give  the  court  jurisdiction,  and  for  the  purpose  of 
defining  the  issues;  and  while  it  is  permissible  to  file  pleadings 
on  appeal  they  cannot  be  made  a  substitute  for  the  transcript, 
and  in  its  absence  will  not  confer  jurisdiction.    Idem, 

Listing  and  valuation  by  assistant  assessor.  A  valid  assessment 
is  not  dependent  upon  the  fact  that  the  assessor  personally 
lists  the  property;  it  may  be  done  by  an  assistant,  and  even 
where  the  assistant  in  the  first  instant  fixes  the  value,  if  after- 
wards examined  and  adopted  by  the  assessor  it  becomes  his  act, 
and  the  assessment  is  not  thereby  rendered  invalid.  Reed  v. 
City  of  Cedar  Rapids,  366. 

Same:  Assessment  roll.  The  original  assessment  sheets  as 
made  up  by  the  assessor  and  submitted  to  the  board  of  review 
is  the  assessment  roll  to  which  he  is  required  to  attach  his 
oath;  and  these  lists  and  not  the  books  or  lists  thereafter  to  be 
made  are  the  assessment  roll  to  which  the  statute  refers/  Idem. 

Same:  Verification  of  assessment  The  fact  that  the  name  of 
the  assessor  is  signed  to  the  oath  attached  to  an  assessment  by 
his  assistant,  if  done  at  his  direction,  does  not  invalidate  the 
oath  and  assessment.    Idem, 

Same:  Over  valuation:  Equitable  relief.  A  taxpayer  who  con- 
cedes that  his  property  is  subject  to  taxation  but  makes  nooffer 
to  pay  any  part  of  the  tax,  cannot  have  relief  in  equity  from  the 
assessment  made  on  a  full  valuation,  since  the  assessment  is 
merely  erroneous  and  not  void :  his  remedy  is  an  application  to 
the  board  of  review  to  correct  the  error.    Idem, 

Land  contracts.  An  enforcible  contract  for  the  sale  of  land  is 
subject  to  taxation  as  against  the  owner,  a  trustee  or  one  hav- 
ing a  pecuniary  interest  therein.  In  Re  Assessment  of  Boyd, 
583. 

Same:     Contracts  by  referee  in  partition.    Contracts  for  the  sale 
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of  land  made  by  a  referee  in  partition,  appointed  by  the  court 
simply  to  sell  and  partition  the  proceeds  among  the  owners, 
are  not  taxable;  as  they  partake  of  the  nature  of  the  realty  and 
do  not  become  personalty  until  the  proceeds  come  into  the 
hands  of  the  owner.    Idem, 

TAXATION  OF  COSTS.    See  Costs. 

TELEGRAPHS  AND  TELEPHONES. 

Telegraphs:  Delay  in  delivery:  Admission  of  evidence:  Affirm- 
ance by  operation  of  law.  In  an  action  for  delay  in  delivering 
a  telegram  in  time  for  plaintiff  to  reach  his  mother's  bedside 
prior  to  the  death,  the  ruling  of  the  trial  court  admitting  evi- 
dence that  plaintiff  was  informed  that  his  mother  was  calling 
for  him,  as  bearing  on  the  question  of  his  damages,  is  affirmed 
on  appeal  as  a  matter  of  law  because  of  an  equally  divided 
court  on  the  question  of  its  admissibility.  Potter  v.  Telegraph 
Co.,  406. 

Same:  Submission  of  issue:  Sufficiency  of  evidence.  Evidence 
that  plaintiff,  immediately  upon  receiving  the  message  announc- 
ing his  mother's  dying  condition,  arranged  and  in  fact  took 
the  first  train  that  would  take  him  to  her  bedside,  was  sufficient 
to  carry  the  question  of  whether  he  would  have  reached  her 
earlier  had  the  message  been  promptly  delivered,  to  the  jury. 
Idem. 

Delivery  of  telegram:  Negligence:  Presumption:  Evidence. 
There  was  an  unreasonable  delay  in  failing  to  deliver  a  "  sick  " 
message  received  at  8:30  p.  m.  until  8:30  the  next  morning, 
where  the  telegraph  company  kept  its  office  open  all  night,  had 
three  messengers,  the  sendee  lived  but  five  and  one-half  blocks 
distant  and  the  message  was  properly  addressed  by  street  and 
number;  and  under  the  statute  negligence  in  failing  to  make 
timely  delivery  is  presumed  and  this  presumption  is  not  over- 
come by  an  attempted  delivery,  as  disclosed  by  the  evidence,  at 
9  p.  m.  of  the  evening  of  its  receipt    Idem, 

Excessive  damages.  The  damages  to  be  awarded  for  failure  to 
deliver  a  "  sick  "  message,  in  time  to  have  enabled  plaintiff  to 
reach  the  bedside  of  his  mother  prior  to  her  death,  is  largely  a 
matter  of  discretion  with  the  jury,  and  when  there  is  nothing 
to  indicate  passion  or  prejudice,  the  verdict  will  not  be  dis- 
turbed. A  verdict  of  $1,000  in  the  instant  case  is  held  not 
excessive.    Idem, 

TENDER. 

Pasrment  into  court:  Application.  A  payment  into  court  by 
way  of  tender  is  not  a  waiver  of  defendant's  right  to  recover 
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on  his  counterclaim;  and  where,  after  payment  into  court  by 
way  of  tender  and  before  judgment,  the  plaintiff's  claim  is 
extinguished  by  the  allowance  of  defendant's  counterclaim, 
plaintiff  is  not  entitled  to  judgment  on  the  tender,  but  the 
money  tendered  should  be  returned  to  defendant.  Ahrens  v. 
Fenton,  559. 

TRADE  MARKS. 

Trade  marks  and  names:  Foreign  owners:  Right  to  protection. 
The  foreign  owners  of  trade  marks  and  trade  names  are 
entitled  to  the  protection  of  the  same  against  piracy,  in  both 
the  federal  and  state  courts,  the  same  as  resident  owners. 
Atlas  Assurance  Co.  v.  Atlas  Ins.  Co.,  228. 

Same:  Nature  of  business.  An  insurance  company  is  entitled  to 
protection  in  the  use  of  its  trade  mark  and  name;  this  right 
is  not  limited  to  those  engaged  in  the  manufacture  of  articles 
of  commerce:  as  where  a  stock  company  is  using  the  name 
"Atlas  Assurance  Company"  with  the  figure  of  Atlas  in  con- 
nection therewith,  the  use  by  another  like  company  of  the  name 
"Atlas  Insurance  Company"  is  a  piracy  of  the  trade  name 
which  the  court  will  protect.    Idem. 

Same:  Similarity  of  names  or  marks.  Generally  speaking  the 
right  to  protection  in  the  use  of  a  trade  mark  or  name  arises 
when  there  is  such  a  resemblance  that  those  doing  business 
with  the  person  or  corporation  using  the  same,  when  acting 
with  ordinary  caution,  are  likely  to  be  misled  thereby;  but  this 
is  chiefly  a  question  of  fact  to  be  determined  by  the  circum- 
stances in  each  particular  case.    Idem, 

Same:  Wrongful  intent.  The  wrongful  use  of  a  trade  name  or 
mark  may  be  enjoined  without  proof  of  actual  fraud:  it  will 
be  inferred  in  many  cases  from  the  fact  of  imitation  alone, 
even  in  cases  involving  the  question  of  unfair  competition. 
Idem, 

Same:  Abandonment  of  trade  name.  The  fact  that  a  stock  in- 
surance company  has  permitted  another  company  doing  a 
purely  mutual  business  to  use  a  similar  name  or  symbol,  is  not 
an  abandonment  of  its  right  therein  which  will  preclude  a  right 
of  action  to  enjoin  the  use  of  its  name  by  another  company 
doing  a  like  class  of  business.    Idem, 

Same:  Legitimate  use  of  trade  name.  The  use  of  a  trade  name 
or  mark  by  another  in  such  mannef  as  to  unmistakably  desig- 
nate a  separate  and  distinct  concern,  and  which  can  in  no  way 
deceive  or  mislead,  is  not  objectionable.    Idem. 
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TRUSTS. 

Accountiiig:  AdmisstbOttj  of  trustee*!  accoonts.  In  a  proceed- 
ing  for  an  accounting  by  a  tnisteee  his  books  of  account  are 
admissible,  even  though  not  kept  in  such  a  systematic  manner 
as  to  render  them  admissible  under  the  statute;  but  if  he  fails 
to  keep  proper  accounts  every  intendment  is  against  him,  and 
he  should  be  charged  with  items  not  properly  accounted  for. 
Chirurg  v.  Ames,  697. 

Money  due  beneficiary:  Life  use  of  trustee.  The  defendant  in 
an  accounting  should  not  be  charged  with  a  sum  resulting  from 
a  sale  of  real  estate,  in  which  defendant  has  a  life  estate,  since 
she  is  entitled  to  the  use  of  the  money  for  life;  nor  should  she 
be  charged  with  a  note  executed  to  plaintifiF  for  the  amount 
when  the  note  is  outstanding  and  not  due.    Idem, 

Same:  Tmst  estate:  Management:  Evidence.  Where  defend- 
ant after  rendering  her  accounl  as  plaintiff's  guardian  took 
charge  of  her  daughter's  (plaintiff's)  affairs,  made  requested 
expenditures  in  the  matter  of  her  education  and  living  for  a 
series  of  years,  often  rendering  personal  service  and  protesting 
against  her  daughter's  extravagance,  but  nevertheless  man- 
aged the  estate  so  that  it  increased  in  value,  the  daughter, 
under  all  the  circumstances  disclosed,  is  held  to  be  in  no  posi- 
tion to  complain  of  the  net  result  of  the  management,  or  to 
object  to  reasonable  compensation  for  the  services.    Idem, 

Establishment  by  parol:  Sufficiency  of  evidence.  To  defeat  a 
title,  regular  on  its  face,  by  parol  evidence  of  a  resulting  or 
constructive  trust  arising  from  an  express  or  implied  agree- 
ment that  such  title  shall  be  acquired  and  held  for  another,  the 
evidence  must  be  clear  and  satisfactory.  Evidence  held  in- 
sufficient to  show  that  the  purchaser  at  a  mortgage  foreclosure 
should  acquire  the  title  and  hold  the  same  for  the  benefit  of 
the  mortgagor.    Carr  v.  Craig,  526. 

Same:  Constructive  trust.  Where  the  purchaser  at  a  mortgage 
foreclosure  induced  the  mortgagor  to  allow  him  to  acquire 
title  to  the  land  by  means  of  a  promise  to  refund  to  him  his 
interest  in  the  premises,  intending  thus  to  acquire  title  and 
hold  it  in  violation  of  the  agreement,  equity  will  treat  his 
acts  as  constructively  fraudulent  and  impose  upon  him  a  duty 
in  the  nature  of  a  trust  to  carry  out  his  agreement;  and  this 
trust  obligation  may  be  shown  by  parol.  Evidence  held  to 
show  an  agreement  to  refund  to  mortgagor  hi$  interest  in  the 
property,  which  includes  the  equitable  interest,  rents  and  any 
moneys  paid  the  mortgagee  to  be  applied  on  the  mortgage. 
Idem. 

Same:    Enforcement    Where  the  apparent  interest  of  the  hus- 
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band  in  land  held  by  him  jointly  with  the  wife  was  purchased 
with  her  money,  she  was  guilty  of  no  such  fraud  toward  him  in 
agreeing  with  the  mortgagee  that  he  should  acquire  title  by 
foreclosure  for. her  benefit  only,  so  as  to  defeat  her  right  to 
enforce  the  agreement  with  the  mortgagee.    Idem, 

Same:  Limitations.  The  statute  of  limitations  does  not  run 
against  a  trust  until  there  has  been  a  denial  or  repudiation  of 
the  trust.    Idem, 

Enforcement:  Estoppel.  Where  the  mortgagee  at  a  foreclo- 
sure sale  purchases  the  property  under  an  agreement  with  the 
mortgagor  to  refund  to  him  the  amount  of  his  equity  in  the 
premises,  the  judgment  of  foreclosure  is  not  conclusive  of  the 
rights  of  the  parties;  and  the  mortgagee  is  estopped  to  deny 
the  right  of  the  mortgagor  to  enforce  the  agreement.    Idem, 

Same:  Accounting:  Evidence.  Evidence  examined  and  held 
to  support  a  finding  of  the  trial  court  that  the  mortgagor  paid 
certain  items  to  be  applied  on  the  mortgage  indebtedness,  and 
for  which  the  mortgagee  should  account,  under  his  agreement 
to  refund  the  mortgagors  equity  upon  procuring  title  by  fore- 
closure.   Idem, 

Same.  Evidence  also  reviewed  and  held  to  show  that  the  trial 
court  erred  in  failing  to  allow  the  mortgagor  credit  for  a  cer- 
tain item.    Idem, 

Voluntary  trusts:  Bills  and  Notes:  Ownership:  Evidence. 
While  to  constitute  a  perfect  gift  there  must  be  a  transfer  of 
the  absolute  title  and  possession  to  the  donee,  still  a  voluntary 
trust  may  be  established  by  showing  an  intention  to  become 
a  trustee  and  retain  possession,  and  perhaps  the  legal  title;  nor 
is  it  material  that  the  beneficiary  has  no  knowledge  of  the 
transaction,  as  acceptance  will  be  presumed  when  the  trust 
is  beneficial  to  him.  Evidence  held  to  show  that  certain  notes 
payable  to  others  but  found  among  the  assets  of  decedent  were 
held  by  decedent  as  a  voluntary  ttustee  for  the  benefit  of  the 
payees.    In  Re  Estate  of  Richardson,  668. 

UNDUE  INFLUENCE.    See  Conveyances. 

USURY. 

Usury:  Parol  evidence:  Variance  of  writing.  It  is  permissible 
to  show  by  parol  that  one  described  in  any  usurious  loan  con- 
tract as  the  agent  of  the  borrower  is  in  fact  the  agent  of  the 
lender,  as  in  the  case  of  fraud  in  general,  and  the  same  is  not 
a  violation  of  the  rule  forbidding  the  variance  of  a  writing  by 
parol  testimony.    France  v.  Munro,  1. 

Conunissions  or  bonus  to  agent.    One  who  is  given  full  charge 
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of  the  funds  of  a  nonresident  with  power  to  loan  the  same 
when,  to  whom  and  upon  such  terms  as  he  sees  fit,  and  when 
repaid  to  again  loan  the  funds  and  in  all  respects  deal  with  the 
money  the  same  as  though  it  were  his  own»  is  the  agent  of  the 
lender;  and  an  exaction  of  more  than  the  lawful  contract  rate, 
even  though  the  excess  be  styled  a  commission,  renders  the 
contract  usurious.    Idem, 

VENUE.    See  Criminal  Law. 
VERDICT.    See  Gifts  —  Practice  —  Sales. 
WAIVER.    See  Sales. 
WARRANTY.    See  Sales. 

WILLS.     See  Partnership. 

Objections  to  probate:  Demurrer:  Sufficiency.  A  demurrer  to 
objections  to  the  probate  of  a  will  on  the  grounds  that  con- 
testants failed  to  allege  unsoundness  of  mind,  or  undue  influ- 
ence in  such  a  manner  or  degree  as  to  give  them  any  rights, 
and  that  the  objections  show  on  their  face  that  they  are  bot- 
tomed upon  the  undue  influence  of  the  husband  who  died  prior 
to  the  making  of  the  will,  are  sufficiently  specific  to  raise  the 
questions  on  which  proponents  rely.  Henderson  v.  Jackson, 
326. 

Undue  influence.  Pleadings.  The  single  allegation  that  a  testa- 
trix, several  years  subsequent  to  the  death  of  her  husband,  was 
influenced  by  his  request  and  her  promise  to  him  in  his  life- 
time to  make  a  different  disposition  of  her  property  than  she 
otherwise  would,  is  not  sufficient  to  constitute  undue  influence 
or  mental  incapacity;  but  it  may  be  considered  with  other  cir- 
cumstances fairly  tending  to  show  unsoundness  of  mind  or 
undue  influence.    Idem, 

Same.  A  will  to  be  the  product  of  undue  influence  must  in  es- 
sence and  effect  be  the  will  of  the  party  exercising  the  influence, 
and  not  that  of  the  party  executing  it;  and  such  influence  must 
have  been  exercised  at  the  time  and  over  the  very  act  of  exe- 
cuting the  instrument    Idem. 

Same:  Mental  incapacity.  The  statement  that  testatrix  was 
laboring  under  the  hallucination  that  the  demand  and  promise 
to  her  husband  was  binding  upon  her,  and  that  if  she  failed  to 
observe  them  she  would  suffer  his  displeasure  in  the  future,  is 
insufficient  to  raise  the  issue  of  mental  incapacity.    Idem, 

Rule  of  construction.  An  unambiguous  devise  of  a  vested  inter* 
est  will  not  be  limited  or  rendered  contingent  by  a  subsequent 
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provision  of  the  will  inconsistent  therewith,  unless  the  lan- 

'  guage  of  the  will  absolutely  requires  such  construction.  Ross 
V.  Ayrhart,  117. 

Same.  The  law  will  construe  a  will,  if  possible,  so  that  the  in- 
terests passing  thereunder  will  become  vested  upon  the  death 
of  the  testator;  and  provisions  for  postponement  of  division 
will  be  regarded  as  affecting  the  time  of  enjoyment,  rather  than 
the  extent  of  the  interest  devised.    Idem. 

Same.  A  will  should  be  construed  if  possible  so  as  to  prevent  in- 
testacy of  any  part  of  the  property.    Idem, 

Vested  interests:  Conveyance.  Under  the  foregoing  rules  a 
devise  of  all  the  property  of  every  description  of  which  testator 
died  seised  and  possessed,  after  payment  of  debts,  etc.,  is  held 
to  have  created  a  vested  interest  at  the  time  of  his  death,  not- 
withstanding a  further  provision  that  the  donees  should  re- 
ceive no  interest  in  or  right  thereto  until  the  youngest  arrived 
at  twenty-one  years  of  age;  and  a  conveyance  by  one  of  the 
devisees  of  her  interest  in  the  estate  after  the  death  of  the 
testator  and  prior  to  the  majority  of  all  the  others  passed  the 
title  thereto.    Idem. 
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